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THE LEGAL PROFESSION IN INDIA : SOME 
SOCIOLOGICAL PERSPECTIVES 


T. K. OOMMEN m 


To understand the legal profession in India in its multiple ramifi- 
cations one must identify and analyse the critical elements which consti- 
tute the social milieu in which it operates; the leading dimensions of the 
legislative milieu and these two in their interactional relationships. The 
social milieu in the Indian context for the present purpose is constitut- 
ed by (a) the persistent values of the old social order, (b) the aspired 
values of the evolving newW society, (c) the congruity or mis-match bet- 
ween these two and~(d)-law as a system-stabilising and/or change- 
promoting instrument in society. The important elements of legal milieu 
are (a) the process of law-making, (b) the style of law-implementation, 
(c) the mechanism of dispute processing, (d) the response of those 
involved in disputes (the attitude and behaviour of litigants) to the legal 
institutions, and (e) the personnel in interaction in dispute processing— 
judges, lawyers, court officials, police, para-professionals (e.g., lawyers’ 
clerk) etc. Admittedly this isa stupendous task which would engage a 
team of researchers working for several years, producing many volumes. 
Having recognised this, we limit the present task to spotlight on just one 
of the links in this long chain, namely, legal professionals. But even 
this circumscribed theme calls for some specifications and clarifications. 


Comprehensively viewed, legal professionals are those who utilise 
technical legal knowledge in the course of performing their occupational 
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roles. Thus a variety of occupational categories—jurists (academic 
lawyers and scholars), judges and magistrates, practitioners of law and 
legal advisers, legal technicians (e.g. petition writers) etc.;—qualify to be 
included in our analysis. But we propose to confine our attention to 
legal professionals in the narrow sense of the term, that is, practising 
lawyers, and would consider other legal professionals only insofar as 
they are directly linked with this category, influencing the style and craft 
of legal practice. 


Having thus specified our limited scope, I would like to enter a few 
caveats so as to situate the present analysis in its proper perspective. 
These relate to three much discussed but usually misunderstood issues : 
the adverse influence of colonialism on modern legal institutions, the 
presumed decline of prestige of legal profession in independent India 
and the tension between people’s law and the State law. 


I 


Colonialism and the Current Crisis of Legal System 


That the colonial past of India constitutes a critical slice in our his- 
tory which cannot be ignored in understanding and assessing the situa- 
tion in independent India is an uncontestable proposition. Be that as it 
may, the widespread insistence on the part of many scholars to 
‘“‘explain’’ the current “‘crisis’’ mainly in terms of the past sins of the 
British is to indulge in self-deception and to attest our incapacity for 
concerted action to overcome obstacles. Indeed, the explanation for 
the current crisis of legal system in India too is not exempt from this 
intellectual predilection. But as Baxi (1982) has ably demonstrated the 
colonial predicament is only one of the contributing factors to the crisis 
of legal system in independent India. Admittedly, accusing the colonial 
demon for the ills of pre-independent India fitted well the colonial] 
syndrome and indeed it was functional in that it facilitated the mobiliza- 
tion of the people from the status of oppressed subjects to that of 
politically free citizens. But to harp on the colonial liability even after 
35 years of freedom does not speak well of India’s political potency. 
If we accept the proposition that men are not mere receivers in the 
historical process but they also mould history, then our colonial past 
need not, nay it should not, standin our way of shaping values and 
institutions to suit our current needs and conditions. 


In the wise words of the widely acclaimed 14th report of the Indian 
Law Commission : “Had the ancient system (of law) been allowed to: 
develop normally, it would have assumed a form not very different from 
the one that we follow today” (emphasis added, p. 30). That is, even 
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if we had not had the colonial intervention we would have gradually : 
developed legal institutions similar to those we have today. The 
Attorney-General of India, who also chaired the Law Commission which 
authored the 14th report, M.C. Setalvad, notes elsewhere (1961 : 225) 
that notwithstanding its alien importation modern Indian law is “un- 
mistakably Indian in its origin and outlook’. If this is so, we must try 
to understand and explain the crisis of the legal system, which inevitably _ 
embroils the legal profession in free India in spite of the colonial | 
interlude. 


Is the Prestige of Legal Profession Declining in Independent India ? 


It has become a part of the scholastic folklore to argue that the 
legal profession had high prestige and it dominated the public life in 
India during the anti-colonial struggle and after independence its pro- 
fessional prestige and public influence declined. Of the many such 
articulations let me cite just a few. The 14th report of the Law 
Commission (1958 : 556) refers to the general loss of ‘moral’ prestige — 
for the legal profession. Schmitthener (1967-68: 381) opines: “In © 
view of the impressive history of the legal profession the place it © 
holds in post-independence India is disappointing’. Ina similar vein, 
Dhavan (1977: 6) writes: ““After independence the lawyer in India 
experienced a decline in his social and political status’’. And, of course, 
lawyer-politicians did make excessive claims. For example Katju 
(1961 : 11) wrote: ‘‘There was no movement in any sphere of activity— 

; educational, cultural, or humanitarian in which the lawyers were not in 

the forefront’’. In contrast, Katju notes the erosion of altruistic orienta- 
tion and public interest and the tendency towards material advancement 
among laywers in independent India. 


Indeed, there is enormous evidence to support the argument that 
the lawyers took a leading role in the anti-colonial struggle. Misra 
(1961 : 353) reports that 40 per cent of delegates who attended the 
annual sessions of the Indian National Congress between 1892 and 1909 
were lawyers. Further, lawyers predominated as a single professional 
category in the provincial legislative councils. So much so the British 
referred to the provincial government as Vakil raj (O‘Malley 1965 : 630). 
Further, lawyers were involved in collective actions protesting against 
British rule. 


I submit that the above evaluations are not entirely correct in that 
they unfold only one part of the story. And, a perusal of the facts 
available suggests that the public position of Indian lawyers has not 
declined after independence. 
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First, if the lawyers played an important role in the freedom move- 
ment they also facilitated the British rule in India. And this is the 
evaluation of none else than Gandhi, an eminent lawyer, the foremost 
freedom-fighter and the Father of the Nation. Let me quote at some 
length with no apology. 


My firm opinion is that the lawyers have enslaved India... 
and have confirmed English authority (1938: 54). But the 
greatest injury that they have done to the country is that 
they have tightened the English grip. Do you think that it 
would be possible for the English to carry on their govern- 
ment without law courts?... Without lawyers, courts could 
not have been established or conducted and without the latter 
the English would not rule (Ibid : 56-7)... How the pleaders 
were made in the first instance and how they were favoured 
you should understand well. Then you will have the same 
abhorrence for the profession that I have. If pleaders were to 
abandon their profession, English rule would break up in a 
day. (Ibid : 57). 


Second, lawyers had prestige in the context of anti-colonial struggle 
not as professionals but as freedom-fighters. Not that some of them did 
not enjoy lucrative legal practice; but they were venerated by the people 
precisely for giving up the same, for the altruism they demonstrated. On 
the other hand, even brilliant lawyers have had no practice worth the 
name initially; but several of them got a head-start precisely because 
they took up cases which involved national sentiment. For instance, 
Chittaranjan Das who joined the bar at Calcutta in 1893 hardly had 
any case for 15 years fell into debt to the tune of Rs. 40,000. And this 
was in spite of the fact that he belonged to a family of lawyers (his 
grandfather, father and an uncle were leading lawyers). Das acquired 
sudden fame for his defence of Aurobindo in Alipore bomb case in 1908 
(see, Schmitthener 1967-68 : 373). 


Third, what was valuable and valued in freedom struggle was not 
the technical expertise of the lawyers but their spirit of sacrifice and 
service. Addressing the lawyers who volunteered to help him in the 
Champaran struggle, Gandhi said: “I have little use of your legal 
knowledge... Itshould all be done for love and out of spirit of 
service’ (1950 : 409). 


Fourth, just as a section of top lawyers commanded high prestige 
as freedom-fighters during the national liberation movement, after the 
arrival of independence their presence in legislatures and in ministries 
accord them high prestige, not as professionals but as public men. In 
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Jawaharlal Nehru’s Cabinet 62 per cent, in Lal Bahadur Shastri’s 
Cabinet 65 per cent and in Indira Gandhi’s first three Cabinets on an 
average 63 per cent ministers had law degrees. Even when we consider 
the Council of Ministers as a whole which includes Cabinet, State and 
Deputy Ministers, the percentage of ministers with law degrees at no 
point of time was less than 42 and occasionally it went up to 51 (see 
Arora 1972 : 1523-32). In 1977, 35 per cent of the Cabinet Ministers 
had law degrees. By 1982, the representation of lawyers in the Cabinet 
had shot up to an all-time high : 74 per cent, and 48 per cent of the 
Council of Ministers as a whole were law graduates. The lawyers seem 
to have a near-monopoly in the Central ministry ! 


Although there has been a slight variation over the years in the 
percentage of Lok Sabha members with law degrees as is evident from 
Table I, at no point it went below 25 per cent and in 1977-80 it increas- 
ed to an all-time high with 34 per cent. This is in spite of the fact that 
the social background of lawyers in India is clearly of an urban middle 
class, upper caste one (see section III below). The tendency has been 
that the representation of persons with this background rapidly 
declined in successive Lok Sabhas. This being the situation, it would 
seem that the legal profession has not only maintained but even improv- 
ed its dominant position in Indian politics and public life over the last 
three decades in independent India. | 


TABLE I 


Lok Sabha members with law degrees” 


Years Total number Number with Percentage with 
of members law degrees law degrees 
1952-57 487 148 30.4 
1957-62 494 141 28.6 
1962-67 494 133 27.0 
1967-71 494 123 25.0 
1971-77 518 137 26.5 
1977-80 542 183 33.8 
1980 542 167 31.0 


* Worked out on the basis of Who is Who in Lok Sabha. 


Fifth, when the country faced a crisis in the erosion of its democratic 
values during the internal emergency declared in June 1975, among those 
who openly fought the establishment, lawyers were well represented. The 
organizations which were established during emergency or after it, for 
upholding civil liberties and human rights such as Citizens for Demo- 
cracy, People’s Union for Civil Liberties, People’s Union for Demo- 
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cratic Rights etc., are invariably led by leading lawyers. Sixth, latterly 
an increasing number of practising lawyers, judges, academic lawyers 
and law journalists have been crusading against injustice and exploita- 
tion, promoting change and development in favour of the poor and the 
_ deprived particularly through public interest litigations. For all these 
reasons, the argument that the prestige of lawyers as public men has 
declined is untenable. This is, however, not to suggest that the lawyers 
have been sufficiently innovative or responsive as professionals. 


I should add a few clarifications before we proceed further. What 
is suggested here is that to consider the role of lawyers primarily as 
public men instead of as professionals is to indulge in the fallacy of 
misplaced concreteness. It may also be noted that playing the role 
of public men is qualitatively different in the colonial and the post- 
colonial situations. The collectivity which plays the role of opposition 
against the colonial regime will invariably get near-universal acclaim 
from the colonised subjects. But ina politically free nation-state, the 
establishment is an internal one and hence there could be honest diffe- 
rences of opinion among the populace about the character of the esta- 
blishment; while some will percieve the government as an enemy, others 
may cognise it as anally. In such a situation those who lead anti-state 
struggles will not get universal acclaim. That is, the historicity of con- 
text is of signal importance in assessing the role of a category involved 
in struggles. The imputed erosion of charisma experienced by lawyers 
after independence will have to be seen in this light. Finally, the 
tasks of development and administration are entirely different from 
the strategies involved in fighting a war or leading a movement. The 
national priority changed from freedom struggle to building a ‘modern’ 
society, wherein the role-content of different categories is qualitatively 
different. Therefore, to insist that the lawyers who played an important 
role in the national liberation struggle should continue to play an equally 
important role after the arrival of freedom too is to attribute primacy 
to a category irrespective of time and space, to indugle in ‘categorial 
determinism’, which has no logical basis. 


Tension between Indigenous and Imported Legal Systems 


Before we start the discussion of the Indian legal profession per se, 
I would like to dispose of the much-debated tension between the Indige- 
nous Legal System (ILS) and the British Legal System (BLS) imported 
by the colonial rulers and later adopted by independent India, the State 
Legal System,(SLS). It is necessary to note at the outset that while the 
‘received’ BLS was by and large uniform, the ‘accepted’ SLS has under- 
gone several changes both in terms of doctrines and practices. As 


Galanter rightly observes : 
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The borrowed elements underwent more than a century and a 
half of pruning in which British localisms and anomalies were 
discarded and rules elaborated to deal with new kinds of per- 
sons, property and transactions. By omission, substitution, 
simplification, elaboration, the law was modified to make it 
suitable to Indian conditions (1972 : 63). 


At any rate, the postulated dichotomy between ILS and SLS is 
not tenable. At least three legal systems co-exist in India, the SLS and 
the two streams in the ILS: the legal system anchored on the religious 
texts mainly written but partly unwritten and operative on an all-India 
basis and the folk legal systems based on oral traditions as practised by 
the people in their specific regional-cultural contexts. (cf. Veena Das 
1974 : 367-400). Given the religious pluralism of India there are several 
legal systems specifically applicable to religious collectivities. And it is 
not that all religious-based laws are incorporated into the official SLS. 
Even when it is done different sets of laws govern different religious 
groups. In regard to the legal systems based on oral traditions they are 
numerous as they vary from tribe to tribe (there are about 250 tribal 
communities in India) and from caste to caste. Since castes and tribes 
operate effectively only in the regional-cultural contexts such ‘folk’ legal 
systems are literally numerous. This means the typical Indian is simul- 
taneously governed by at least three different legal systems: the SLS 
common to all, the religious-based legal system partly incorporated into 
the SLS and partly outside of it and the local legal system. And, which 
of these legal systems he invokes for justice is dependent on two factors: 
the nature of disputes and the background of the adversary. 


Most of the disputes which involves the prestige of one’s family 
(and even caste) is usually processed through the local indigenous legal 
systems. And this is particularly so if the adversary belongs to one’s 
closed group. On the other hand, the possibility of resorting to the SLS 
is greater if the disputes do not adversely affect one’s family prestige, 
and if the adversary is an outsider to one’s closed group. This dispute- 
cum-adversary specific response to different legal systems necessitates 
co-existence rather than conflict between different legal systems. 
Therefore, the constructed estrangement between the ILS and SLS only 
seems to be apparent and not real. The induction of new institutions 
and values will not necessarily and automatically lead to the displace- 
ment of old ones easily, quickly and smoothly. In fact, co-existence of 
the old and new mutually influencing each other is what really happens 
in all societies, even more so in Indian society and this should not be 
dismissed as a mere transitional aberration. 
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It seems to me that the available pronouncements in regard to the 
tension between ILS and SLS only reflect the ideological preferences 
of their protagonists. One can identify different streams of opinions 
here. First, those who believe that everything indigenous has been 
perfect (and by implication the British destroyed it) and the search in 
the past will give the mechanism for solving the needs of the present— 
the nativists. An extreme representative of this strand of thinking may 
be found in Naidu (1960:42; 1961:11-12) who suggests that the rule of 
law is but dharma and karma. A streak of nativist orientation may be 
found in the writings of some social scientists whose concern is with the 
disappearance of local law-ways. They invariably perceive the uprooting 
of traditional legal values and institutions through SLS (see, for instance, 
Galanter 1968 : 65—91). But as I have indicated above more often than 
not one finds the co-existence of the old and the new. 


In contrast to the nativists, the professionalists endorse the secular, 
rational, Western legal system as enshrined in SLS. In fact, it is 
argued (as in the 14th report of the Indian Law Commission) that 
in any case the ancient legal system of India would have gradually 
evolved itself into the present legal system even if the colonial inter- 
lude had not occurred. It is quite likely that part of this argument is 
motivated by the occupational vested interests of ‘modern’ lawyers, the 
propensity for professional proliferation. Be it as it may, the point to be 
noted here is that the professionalists assume and accept the superiority 
of the SLS. This presumed superiority of the SLS is based on its 
secular, rational, cosmopolitan legal values, in contradistinction to the 
religious, a-rational, local values engendered by the ILS. 


A third stream of opinion is articulated by the radicals who 
advocate a contextual combination of both the ILS and the SLS. They 
argue for the replenishment of local judicial and legal institutions with 
appropriate modifications so that the participation of the community- 
at-large is rendered a possibility in dispute processing. On the other 
hand, they call for a fundamental re-orientation of the SLS to grapple 
with the current crisis of legitimacy it faces (see, Baxi 1982). The 
radicals want the SLS to be emancipated from its colonial moorings, 
over-professionalism, anti-people orientation, over-emphasis on proce- 
dures which infuses it with bureaucratism. 


Notwithstanding the differential orientations of the nativists, 
professionalists and radicals, they all share one thing in common: they 
juxtapose the traditional and the modem, the indigenous and the alien, 
the local and the national legal systems. This is an inevitable con- 
comitant of Western epistemological dualism to which each of them fall 
an easy prey. As I have indicated above, this constructed estrange- 
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ment between the ILS and the SLS does not exist in India and the 
reason for this perhaps could be located in the nature of religious 
value-orientations (see, Ikeda 1976 : 297-8). 


The clarifications in this section are intended to provide the justi- 
fication for confining our analysis to the ‘modern’ legal profession in 
independent India. Itis our contention that in spite of the colonial 
association the SLS has become essentially Indian, that there is no 
perceptible decline in the status of lawyers as public men in independent 
India. Having thus cleared the deck of the mist we can legitimately 
focus our attention on the modern Indian lawyers as professionals. 


II 


In order to understand and analyse legal profession in India it is 
necessary to acquaint ourselves with (a) the approaches to the study of 
professions, (b) the specificities of law as a profession, and (c) the 
historicity of legal profession in India. 


Approaches to the Study of Professions 


We can identify three approaches to the study of professions based 
on the available writings. These may be designated as the attributional, 
processual and class conflict approaches for want of better terms (see 
Oommen, 1978). Although most writers tend to treat these approaches 
as mutually exclusive, these approaches are essentially complementary 
and each of these deals with but one of the dismensions and pursued 
together they will provide us with a comprehensive understanding of 
professions. 


The attributional approach asks and answers the questions: what 
is a profession ? Who are the professionals ? Its concern is to diffe- 
rentiate professions from other types of occupations in terms of specific 
attributes and to understand the social origins and value-orientations 
of professionals. The processual approach addresses itself to the 
question: How a profession came to be what itis? It views pro- 
fession in its interactional contexts with other aspects of society, 
concentrating on the process through which professions acquire their 
salient features, The class conflict approach attempts to answer the 
questions, why the professionals are what they are and why the pro- 
fession is what it is? It endeavours to situate professions in specific 
societies in terms of their social base, motivations and concomitant 
class interests. 


There are three aspects to the questions, what is a profession/who 
are the professionals ? One views the professionals as an aggregate of 
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individuals characterised by objective attributes such as formal training, 
technical knowledge, professional authority, high income, social power 
and prestige and a set of subjective perceptions—service ideal, commit- 
ment to a code of ethics, professional identity etc. (see, Greenwood 
1957: 44-55; Barber 1963: 669-88). There are others who take an organic 
view of professions; projecting professions as communities, characterised 
by occupational socialisation, self-regulation and control through pro- 
fessional bodies, sense of identity, social insulation (in that once 
entered, it bestows a terminal or continuing status), communally 
shared values, crystallised role-expectations vis-a-vis professional peers 
and wider community, common language and lexicon (see, especially 
Goode 1957 : 194-200; 1960 : 902-14). The third perspective (in answer- 
ing the question, what is a profession) considers professions as symbols, 
as an ideal and the attempt here is to unfold the gap between the ideal 
and the actual, to locate the reasons for this gap (Becker : 1970: 
87-103). Then occupations seem to be involved in a relentless march 
towards achieving their avowed goal, namely, becoming professions. 
The process involved in this—professionalisation—is the focus of atten- 
tion of those who advocate the processual approach to the study of 
professions. 


Given the concern with professionalisation, the processualists 
identify the successive stages in the formal structure of an occupation 
in its march towards the status of a profession (Turner and Hodge 
1970 : 19-50). Wilensky (1964 : 137-58) lists five stages in the process 
of professionalisation. (1) Fuli-time work, (2) specified recruitment 
procedure and formal training, (3) formation of professional association, 
(4) political mobilisation to secure social recognition and support of 
law, (5) evolving a code of ethics. This natural history of professions 
may not run smoothly always and the sequence may even vary in 
different societies. Probable obstacles are, (a) bureaucratisation, 
(b) conflict between client-orientation, colleague control and professional 
norms, (c) political intervention. Further, as professionals become 
employees in an organisation the possibility of tensions between 
professionalisation and bureaucratisation may crystallise mutually 
influencing the twin processes (Hall 1968: 92-104). The route to 
professionalisation is littered with germs of alienation of professions 
from the wider community through a process of mystification—advanced 
research, esoteric knowledge, neologism—all of which render profes- 
sional activity unintelligible to the layman (see, Jackson 1970). As I 
have noted above, political intervention may steem the process of profes- 
sionalisation and when this happens professions will have to assert their 
autonomy using their political clout, the instrumentality of this being 
mobilisation. As of now this is a scarcely researched area. 
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Those who view professions as a class-category articulating al 
interests present a different perspective in that they attempt to link the 
collective consciousness of professionals with their existential conditions. — 
Schumpeter (1951) suggests that professionals are simply the last link ~ 
in the continuously evolving system of an occupational prestige chain— 
knight, nobleman-landlord, safe-made entrepreneurs, professionals. — 
In this regard the professional fraternity in the socialist and capitalist 
countries does not seem to be basically different, argues Ben Dave 
(1963 : 296-97). 

Indeed, it could be argued that the role that professionals play is 
moulded by the social, structural and politico-economic features of the 
societies in which they exist; in capitalist societies professions represent 
entrenched vested interests and hence status-quoist in their vaiue~ 
orientation. In contrast, in socialist societies professionals could change — 
agents by assuming an activist role-orientation. In either case, however, 
they are viewed as collectivities which pursue definite interests. Such 
an evaluation strips the professionals of their service orientation, 
adherence to a professional code of ethics etc., which inform the earlier 
perspectives. In fact, latterly, professions came to be viewed as 
‘disabling’ agents of laymen (see, Illich 1977). 


State Policy and the Professions 


Before I close this discussion on the approaches to the study of 
professions it is necessary to note the changing work-ecology of the - 
professionals. Social science writings from the Western capitalist 
world have projected the ideal-typical professional as an independent 
practitioner. But even there, of the four most prestigious professions— 
law, medicine, ministry and university teaching—the latter two were 
invariably practised in organisations. A growing trend, however, is 
evident latterly even among physicians and lawyers to become salaried 
professionals or professional employees. And, this process is accelerat- 
ed by the changing tenor of public policy pursued by the socialist and 
welfare states, wherein the erstwhile private worry of individuals— 
health, justice, etc.—has been transformed into public issues. This 
means the status and the style of functioning of professionals are likely 
to be moulded substantially by the nature of public policies of states in 
which they function (see, Timasheff 1940: 863-9). 


In the case of socialist countries, most, if not all, professionals are 
state employees. On the other hand, in the case of advanced capitalist 
countries, which practise welfare cajtalism, the salaried professionals 
employed by private firms and the pr;ate practitioners may p-edomi- 
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admittedly increase as the state expands its arena of welfare activities. 
: In the case of developing countries such as India with mixed economy, 
both private practitioners and state employed professionals are likely to 
co-exist. This is the position in regard to medicine in India today 
j (see, Oommen 1978). And this is likely to happen in the case of legal 
profession once the state financed legal aid programme for the poor and 
the indigent is implemented. For instance, the legal aid programme 
recommended by the Krishna Iyer Committee (1973) can be implemented 
_ only if a large number of lawyers are appointed by the Government to 
_ extend legal aid, free of cost, to the various deprived groups. 


The governmentalisation of professions has several significant conse- 
vences for the professionals. Commentators on this issue do differ in 
their evaluation and we will just cite two of these in order to highlight 
the problem. Marshall noted, “‘...the professions today are being 
weaned from... excessive individualism and are adapting themselves to 
the new standards of social service’ (1939 : 337) (italics mine). If one 
were to take Marshall’s comment seriously it would imply that the pro- 
fessional which fitted classical description—the private practitioner 
characterised by service-orientation, imbued with a sense of calling etc., 
—did not even exist. If at all such a professional emerged it was thanks 
to the policy pursued by the state or voluntary organizations which 
) put a high premium on social service. Lewis and Maude, writing a 
_decade after Marshall noted that in Britain, the cradle of ‘Welfare 
~Statism,’ government employment of professionals led to ‘‘poor salaries, 
poor conditions of work and second-rate qualifications. Further, 
according to them, “increased dependence on the State results in pro- 
gressive lowering of social and economic status of a profession”’ (1950 : 
187 and 197). 


The above evaluations unfold the contradictory consequences of 
governmentalisation of professions: it adversely affects the material 
interests of professionals but has positive pay-off for the public, the 

; clients. The dilemma here is genuine in that if highly intelligent persons 
—who undergo long period of training are not suitably rewarded they are 
- not likely to be attracted to the professions. On the other hand, the 
compulsions of public policy in a welfare or socialist State is such that 
the State should make the essential services—health, justice etc.,— 
, available to the largest proportion of the population. To insist on high 
_ quality when massive numbers are to be trained and paid by the State 
means colossal budgetary provisions which the State is often not in a 
position to provide for. .To _dpattise the State expenditure through 
‘taxation would mean that the 5 ue cannot reach the poor, it will 
yremain an elite, cepted < ent- ff [ ah 
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In India we are as of now only at the incipient stage of extending 
professional service through governmental channels, particularly in legal 
aid, and hence we have the advantage of learning from the experiences 
of those countries which have experimented with such measures. At 
any rate, once legal aid is accepted as a State obligation and implement- 
ed on a massive scale, the nature of legal profession is bound to undergo 
a critical transformation. Perhaps what we need to do is to devise 
appropriate training programmes for different levels so that the demands 
of public policy and the constraints of economic resources can be 
suitably reconciled. 


Specificities of Legal Profession 


Although legal profession shares the characteristics we have listed 
earlier there are several peculiarities of law as a profession. First, the 
tension in regard to consensus concerning the central value of legal pro- 
fession, namely, justice. Broadly speaking, there is consensus about the 
central values of a profession. The central value law pursues is justice 
which ranks high in societal value hierarchy. However, in the substan- 
tive definition of justice considerable ambiguities and wide discrepancies 
exist. One source of this is the co-existence of enacted law and custo- 
mary law, both of which carry the presumption of being accepted as 
‘just’. This is not to suggest that the notion of unjust law is absent in 
enacted law; even here what one sector of society perceives as just, 
another societal sector may cognise as unjust. This absence of a central 
value consensus is the basic dilemma of the legal profession. And this 
is reflected in the very procedure of dispute processing, which is pre- 
eminently an attempt to tackle a conflict situation. Dispute processing 
entails two contending sets of clients and two sets of legal professionals. 
The ‘resolution’ of the conflict is achieved not through arriving at a 
consensus on the commonly subscribed values but through a differential 
interpretation of the same set of values, through the law court, which 
symbolizes and institutionalizes the differing interpretations of the legal 
values. 


Second, even as technical competence is a pre-requisite for the 
practice of law, lawyer’s knowledge is not ‘scientific’ in that it is not 
concerned with explanation and prediction of events on the basis of 
natural laws but with a body of social norms and with rules of their 
application. These norms and rules are systematised for training future 
legal professionals or for avoiding inconsistencies and contradictions in 
their applications. The resulting knowledge remains a description of a 
single normative system, designed for aiding its application and _ facilita- 
ting its further development. The ambiguity in the application of legal 
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norms and rules is further compounded by the fact that they are subject 
to human decisions and influenced by the value-preferences of the 
members of legal profession acting as legislators, judges, practitioners, 
law teachers and legal writers. The value-orientation of legal profession 
and the value-dissensions, which is subject to patterned social conflicts, 
thus play a role in the substantive development of law, which in turn 
influences the practise of law. 


Further, a good deal of lawyer’s competence is connected with his 
legal knowledge only indirectly, if at all. Since law is a generalized 
mechanism of social control, its application covers a great variety of 
social situations. Applications of law require not only the technical 
knowledge of law but the knowledge of these situations too. Thus, a 
good lawyer should have a great deal of worldy knowledge apart from 
systematic legal theory and at least some clients may be in a position 
to make better judgment in this regard. Finally a-rational inter- 
personal skills play an important role in lawyer’s work, which are 
significant in litigation and negotiation, major areas of professional 
work. That is, the lawyer’s technical competence and his legal know- 
ledge cover less of his work while generalized intellectual skills, various 
areas of knowledge outside his speciality and skills in interpersonal 
relations play an important role. This reduces the dependence of 
educated clients on the lawyer which in turn erodes his general authority 
over the client who has the generalized skill. 


Third, the public image about legal profession is characterized by 
suspicions and ambivalances. The leading reasons for this are : (1) The 
legal profession deals with situations of conflict and ultimately only one 
of the contending parties can “‘win’’ while the other should ‘‘lose’’. The 
losing party invariably attributes the failure to the incompetence, in- 
difference or even the strategem played by the lawyer. (2) The public 
image of the profession is reinforced partly because the profession is 
associated with certain classes or ethnic/primordial collectivities, as 
disputes are more common among them. Not only that, even a person 
who offends the collective conscience can hire a lawyer. From the 
lawyer’s point of view a person is not guilty until it is established that 
he has committed the crime. But from the perspective of the public the 
lawyers accept ‘any brief simply for money’. This adversely affects the 
service orientation image of the profession. ) 


Fourth, there is substantial internal stratification of the legal pro- 
fession. On the one hand, there would be a handful of legal luminaries 
with substantial income, esteem and power and, on the other, there is a 
mass of practitioners with very limited number of briefs and income. In 
turn this would entail a client-specific differentiation of lawyers; the rich 
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man’s lawyer who charges exorbitant fees and the poor man’s lawyer 
who has to accept even paltry sums as fees. Insofar as the legal con- 
tentions are value-centred, as I have noted above, sections of profes- 
sionals come to be the spokesmen of client groups with characteristic 
interests and value-orientations leading to the selective appreciation of 
the professional ethos by each of the sections. A differentiation of the 
bar in terms of different client milieu will inevitably place considerable 
strain on professional solidarity, reduces occupational identity, severely 
limits the possibilities of social control, formal and informal, the pro- 
fession is supposed to exert on its members. These tendencies could be 
counter-balanced by strong internationalization of common value- 
orientations in the process of occupational socialisation towards profes- 
sional role. Here the quality of legal education in general and disparities 
between colleges and universities in the quality of education they impart, 
in particular, figure as critical factors. However, occupational sociali- 
sation and role-training are not unrelated to influences from clients and 
significant reference groups insofar as it is class specific. The hetero- 
genity of occupational socialisation will in all probability be reinforced 
by the work-milieu (including client-types) thus producing a self- 
perpetuating differentiation. 


Fifth, the nature and source of legal knowledge and reasoning is 
productive of certain specific characteristics of legal profession. First, 
as Freud observes: “‘All legal reasoning is based on established norms 
the existence of which has to be assumed by the lawyers’’ (1966 : 123). 
The insistence that legal reasoning be anchored on established norms 
assumes that (a) the normative structure is static, and (b) there is 
universal acceptance of norms in a given society. Neither of these 
assumptions is correct, particularly with regard to fast-changing societies. 
Therefore, if one accepts this position, legal reasoning cannot adequately 
cope with the challenges of transitionality. 


Further, “‘all legal learning was based on the book, the student had 
to absorb its content and to seek to draw conclusions from it. It is not 
for him nor for his master to question the book itself.’? (Freund: 1966: 
124). The insistence on the unquestioned acceptance of the book has 
several consequences: (a) It smacks of ethnocentrism. The book exists 
only in societies with a written tradition; this incapacitates the ‘‘law’’ 
and the lawyer to deal with societies which have only oral traditions. 
(b) It unfolds a class bias. Even in societies with an ancient written 
tradition a substantial proportion of the people may follow customary 
laws (customs, folkways, mores) not recorded in the book. The emphasis 
on the book recognises only the existence of enacted laws completely 
ignoring customary laws. (c) The excessive reliance on the book severely 
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limits the capacity of lawyers and judges to deal with crisis situations 
which may arrive unannounced and there may not be any solution pro- 
vided for them in the book. In such a situation the lawyer/judge has to 
undertake ‘field investigation’ to fill the theory-gap. Even when the 
book provides for solutions, often it is necessary to ascertain the praxio- 
logical aberrations, which can be verified only through ‘‘direct-contact”’ 
with the existing practices. (d) The emphasis on the book willy-nilly 
renders legal reasoning ~based on the text. While this is valuable 
in itself, it only partially meets the requirements of justice, because 
the text has a context, and the latter continually changes. This calls for 
contextualisation of the text and this often requires an exposure to the 
field. (e) The importance given to the book leads to a method of know- 
ledge generation in law which is more proximate to that of theology, 
exegetical analysis. But the substantive terrain of law is more or less 
the same as that of social science — social institutions and values. This 
disengagement between method and substance of law will have to be 
creatively resolved not by ignoring one at the cost of the other, but by 
recognising the critical role of both. The only viable maxim can be: 
Render unto the Book what is Book’s and render unto the Field what is 
Field’s. 


Sixth, the importance of the doctrine of precedent in legal practice 
invests the profession with certain special features. Although the doct- 
rine is increasingly being questioned by the legal professionals it is still 
invoked to ‘“‘perform the function of maintaining a continuity in law 
without allowing the doctrine to prevent them from dissenting from the 
view in an earlier case’’ (Dhavan 1977 : 39). Notwithstanding the emerg- 
ing welcome trend of breaking away from blind adherence to the doctrine 
of precedent, the vast majority of court decisions are still influenced by 
it. Perhaps the doctrine was in tune with a relatively stable society; but in 
a fast-changing social situation one comes across new types of cases and 
events almost everyday and the heavy burden the doctrine puts on the 
profession incapacitates the professionals to arrive at decisions which 
do not have precedent. Therefore, unless the profession transcends this 
traditional liability it will not be in a position to adequately cope with 
the emerging new challenges. 


The Specificity of Legal Profession in India 


The pecularities of legal profession that we have listed above are 
found in all socities where modern law is practised. But there are certain 
special features of legal profession in India to which we should turn our 


attention now. 
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When British law was introduced into India, the lawyers were 
attached to one specific court and they were required to be present on 
all working days at the court. This regulation was intended to establish 
that the lawyer (vakil) was not an independent professional but an 
official of the court under the government. Thus bureaucratisation of 
legal profession began with its very inception in India (see, Galanter 
1968-69: 207). This in turn has contributed substantially to the impor- 
tance of court officials, procedures etc., thereby at least partly eroding 
the role of professional expertise in dispute processing. 


The inevitable tendency of the colonial situation was to bring about 
a differentiation between professionals not based on their knowledge or 
expertise as such, but on the basis of their social origins — racial back- 
ground. The discrimination of natives necessarily bred deprivation and, 
in all probability, the lawyers might have felt it more accutely as their 
central concern was with justice as a value. The politicisation of lawyers 
—not the profession — was an expected corollary of this. Thus bureau- 
cratisation of the professional role and politicisation of citizen role 
thwarted professionalization of law. 


Another interesting feature of legal profession in India is the in- 
adequate professionalisation of law education. This led to large-scale 
enrolment of inferior quality and unmotivated students. This in turn 
led to a wide gap between those who study law and those who practise 
law, over-supply of professionally incompetent lawyers and acute com- 
petition between those who practise law, emergence of unethical 
practices and neglect of the professional code of ethics. 


Paradoxically enough, although Indian lawyers are politicised as 
citizens, non-politicisation of the legal profession is a characteristic 
feature. The inadequate politicisation of the profession is evident from 
the fact that it scarcely responds to the emerging challenges of the 
society, initiating changes and promoting development. The legal pro- 
fession has not yet emancipated itself from the rut of its exclusive 
involvement in dispute handling and reluctance to take over new 
functions. 


The over-supply of those who are trained in law often created a 
vast pool of unemployed and even unemployable ‘lawyers’. This seems 
to be the main liability of legal profession in independent India. Faced 
with such a situation many of the law graduates had to take to occu- 
pations where their expertise is not a pre-requisite or could even be 
used. On the other hand, given the non-professional character of legal 
education in India, those who enter the practice have to pick up pro- 
fessional expertise on the job. This meant excessive dependence on 
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seniors as well as para-professionals; if in the first case it is often 
oppressive, in the second it is invariably degrading to the new entrant. 
In either event, to become “‘independent”’ from these occupational cob- 
webs the new entrant into the legal profession has to havea long 
gestation period. 


Political fractionation of Indian lawyers saps the profession of its 
relative autonomy. Today lawyers in India hardly articulate or function 
as a ‘class’ or as a professional category; even their public involvement 
is as spokesmen of particular political parties and ideologies. This 
facilitates the State to follow a stick and carrot approach in dealing with 
lawyers and even professional issues. 


In spite of their over-supply, under-professionalisation and political 
fractionation, lawyers are an important occupational category in India 
due to several reasons. First, in terms of the ‘Gross Legislative Product’ 
independent India has an unbeatable record (Baxi 1980: 60, 79). Second, 
the numerous legislations on the one hand and a predominently illiterate 
population on the other, results in a serious legislative information 
blockage. This underdeveloped level of communication is often mani- 
pulated by lawyers to their advantage. Third, the technical language in 
which laws are drafted is unintelligible even to the English-knowing 
highly educated laymen. This mystifies the profession and at least some 
of its ‘importance’ is derived from and attributed to the esoteric and 
unintelligible “knowledge’ it handles. Fourth, the plethora of legislations 
co-exist with a near-absence of implementation of most of them. The 
citizens come to know about most legislations not when they are 
enacted but when they are implemented. Since most legislations remain 
on the statue book but rarely get implemented the citizen is caught 
napping. By the time he discovers that he is affected by the law, a 
situation of crisis emerges and he is driven to the lawyer and to the 
courts. All these enhance the importance of lawyers and reinforces 
their vested interests. 


Ii! 


Now that we are familiar with the specificities of legal profession, 
let us examine the state of the profession in India in terms of the 
approaches we have identified in the previous section. 


India has the second biggest body of legal practitioners in the 
world, a number commensurate with its world status in population. By 
early sixties there were 183 lawyers per million population, a high figure 
for most of the Asian and African and even some of the European 
countries (see, Galariter 1968-69 : 204). In 1971 India’s population was 
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548 million and the legal professionals numbered 147662. This works 
out to 270 lawyers per million population. Indeed an impressive increase 
for a decade. 


What is the social background of Indian lawyers? We have some 
studies of small-town lawyers practising mainly in district courts 
(Morrison 1968-69: 251-67; Rowe 1968-69: 219-246; Gandhi 1982) and a 
few studies of big-town lawyers practising also mainly at district courts 
(Kidder 1974: 11-37; Sathe, Kunchur, Kashikar 1982; Sharma 1982). 
But we have hardly any account of lawyers practising in high courts and 
the Supreme Court. On the other hand, some information is available 
on the Supreme Court judges (Gadbois 1968-69: 317-36; Dhavan 1977) 
but hardly any study of judges at high courts and district courts. 


In general terms, the picture is as follows: By and large the pro- 
fession is monopolished by the twice-born varnas (Brahmins, Kshatriyas 
and Vaishyas) or other locally dominant castes. But within this broad 
pattern regional variations exist. In particular regions the urban dwel- 
ling section of one or more upper castes which got entrenched into the 
profession initially seem to have their dominence even now. For in- 
stance, in Maharashtra even today the Brahmins have a virtual monopoly 
of the profession but in Punjab the urban trading castes drawn from the 
Vaishya Varna predominate. However, latterly one witnesses the entry 
of a small number of persons belonging to backward classes, Scheduled 
Castes etc. 


It is evident from Table II that legal profession in India is a male 
occupation. Again, it is largely an urban occupation. Within this, 
lawyers with rural background seem to be found more at lower levels of 
the hierarchy: legal assistants and legal technicians. We do not have the 
census statistics for 1981 as yet, but according to the Bar Council of 
India, the lawyers alone count 2,21,280 of which only 5779 are women, 
which is 2.5 per cent of the total. 


All the prestigious professions in India—medicine, engineering, 
university teaching—are dominated by urban-dwelling upper caste 
Hindu male drawn mainly from upper middle class families. While 
law falls in liné with this, our hunch is that in some respects it is 
different from other professions for the following reasons: First, the 
process of entry into legal education is less cumbersome and competitive. 
There is hardly any restriction in terms of level of performance, percent- 
age of marks etc., as pre-entry qualifications in the case of law. More- 
over, there is no pre-entry competitive test for law as in the case of 
medicine and engineering. Poor academic performance does not come 
in the way of a legal practitioner as in the case of those who aspire to 
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TABLE II 
Sexwise and rural-urban distribution of legal professionals in India 
1961 
SL. Particulars Total Male Female Urban Rural 
No. % % WA % 
1. Judges and magistrates 6872 98.4 1.6 85.00 15.0 
2. Legal practitioners and 67238 99.3 0.7 89.10 11.0 
advisors 
3. Legal assistants 5848 99.2 0.8 68.0 32.0 
Jurists and legal technicians 20030 99.5 0.5 62.5 37.5 
including (petition writers) 
5. Total 99988 99 1 82 18 
1971 
SI. Particulars Total Male Female Urban Rural 
No. % % % % 
1. Judges and magistrates 5943 98.9 1.1 87.0 13.0 
2. Legal practitioners and 90906 99.0 1.0 89.7 10.3 
advisors 
3. Legal assistants 5695 99.96 0.04 47.3 a2aE 
Jurists and legal technicians 45118 98.3 1:7 67.5 32:5 
including (petition writers) 
5. Total 147662 99 1 81 19 


enter university teaching. Additionally, there are a large number of 
evening law colleges which facilitate the entry of persons from low- 
income families to law education as they can earn and learn simul- 
taneously. This open recruitment system to law education makes for 
easy entry for the less ‘meritorious’ most of whom may usually hail 
from traditionally deprived backgrounds. But most of these persons 
may not succeed in starting or establishing legal practice given the social 
organisation of legal profession in India. 


Second, given the strict pre-entry qualifications and consequent 
competitiveness, unless a certain proportion of seats is reserved for the 
Scheduled Castes, Scheduled Tribes and even for the backward class 
candidates in medical and engineering colleges, they will not gain 
entry into these professions. Further, since an increasing proportion of 
professionals in these categories is employed by Government, here also 
the policy of protective discrimination is useful and helpful for those 
from deprived backgrounds. In contrast, there is hardly any need for 
pressing the reservation policy into service in the case of legal education 


as admission is easy. 
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As for employment, reservation policy is irrelevant for legal pro- 
fessionals as most of them are private practitioners. As of now, profess- 
ional employees are a small category among lawyers and most of them 
are employed by the private sector, where the policy of reservation is 
inoperative. Even when the Government appoints legally qualified 
persons (say as Advocates-General or as judges etc.), the prescriptions 
and conventions are such that only those with fairly long and successful 
_ legal practice are selected. Therefore, even this channel is by and large 
closed for those who qualify for the reservation quota. 


Third, the pre-requisites of private practice such as investment of 
capital (for library, setting up of office etc.), initial period of struggle 
(when one has to depend upon one’s family for economic sustenance), 
inadequate network resources (absence of kin, caste-men or close 
acquaintance among senior practitioners, judges) etc. make it extremely 
hazardous for those from economically poor and socially backward 
sections to get entrenched into the legal profession. Fourth, the hazards 
associated with private practice (client catching), the nature of clientele 
(criminals, deviants, rebels, etc.) and the characteristic professional acts 
involved (dispute processing, negotiations etc.) render it difficult for 
women to enter and sustain in the profession due to a multiplicity of 
cultural factors. Thus the situation in Indian legal profession is a 
paradoxical one : an easy and open-entry legal education but a network 
sponsored and socially closed legal practice, which makes the profession 
not only simply elitist and urban-biased but also male-dominated. 


It is necessary to comment here on the nature of social closure and 
network sponsorship in terms of the levels at which legal practice is 
pursued. In India, we can identify three broad levels: the Supreme 
Court, high courts/big towns, district courts/ small towns. The district 
courts are mostly situated in linguistically homogenous small towns. 
Most of the new practitioners from deprived sections and rural areas are 
likely to start their practice in district courts. Again, most clients of 
the district courts are likely to be drawn from the rural hinterland 
around the town. The network-sponsorship of legal practitioners in 
such a situation will in all probability come from the fellow professionals 
of the same religion, caste or village. Family and kin may not be very 
important as network resources because the number of families which 
are entrenched in legal profession may be few and far between. On the 
other end of the continuum, in the case of high courts and the Supreme 
Court situated in cities such as Bombay, Bangalore, Calcutta, Madras 
and Delhi, the linguistic and regional ties are likely to be of high 
salience given the multi-lingual social milieu. Further, in those towns 
cities which have been seats of courts for the last two to three centuries 
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such as Calcutta, Bombay, Madras, Allahabad, Patna etc., a few 
““lawyer-families’? may come to dominate the profession, with enormous 
network resources. Thus, ‘ethnic’ sponsorship and network resources, 
necessary accompaniments of social closure, are likely to exist at all 
levels but the content of these would vary depending upon the nature of 
social milieu. 


Lawyer-client ties too are likely to be influenced by the social 
milieu. It seems safe to suggest that lower the level of the court in 
which a lawyer practices and the lower his professional standing, higher 
is his tendency to ‘catch his clients’ explicitly invoking primordial ties, 
such as family and kin, caste and religion. As we move to the other 
end of the continuum, the higher courts and high professional standing, 
the clientele of a lawyer is likely to be drawn from a multiplicity of 
backgrounds. But other things being equal—professional standing, fees 
charged etc.—two variables seem to be important even here: ethnicity 
and ideology. That is, clients seem to prefer lawyers who are ethnically 
closer (linguistic, regional, religious) or ideologically akin to them. 
The case of high courts situated in metropolitan cities are likely to 
proximate this description. That is, the congruity between the social 
background of lawyers and their clients does not seem to be an indi- 
cator of their attachment to primordial collectivism; rather it is dictated 
by situational expediency. 


The Stratification of Legal Professionals 


Prior to independence, not only that the colonial situation injected 
and sustained stratification of lawyers based on their racial origins, but 
as a logical extension of this even lawyers of Indian origin were sharply 
stratified. They were categorised into six grades : advocates, attorneys 
and vakils practising at high courts; pleaders, mukhtiars and revenue 
agents practising at the district courts. This gradation continued for a 
decade in independent India and only in 1958 the Law Commission 
recommended a unified all-India bar. In pursuance of this, the 
Advocates Act, 1961, was passed which abolished the gradation between 
legal practitioners and permitted the enrolment of law graduates with 
any Bar Councilso as to enable them to practise anywhere in India. 
The emergence of a centralised and uniform professional regulatory 
body should contribute towards the emergence of legal profession as an 
autonomous professional community on an all-India basis. But availa- 
ble evidence does not suggest this. 


Although the grading which existed among legal practitioners was 
formally abolished two decades ago, the Indian lawyers are substantially 
stratified. This has three anchorages : the level at which one practises— 
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district and high courts and the Supreme Court—the degree of specia- 
lisation and level of competence of lawyers and the context of legal 
practice, that is, what is involved—the type of cases—and, who is 
involved—the background of clients. Viewed thus, we can place the 
legal luminaries of the Supreme Court taking up the most sensational 
cases (such as criminal cases, cases concerning contentions of legal 
norms, State policies) and involving political personalities, cultural elite, 
etc., on one end of the continuum and those practising at the district 
court dealing with relatively routine cases involving ordinary citizens on 
the other. The competence/specialisation variable is invariably a rein- 
forcing factor in that the legal luminaries at each level are eagerly 
sought after by social notables who are involved in sensational disputes. 


The real problem of internal stratification of legal profession seems 
to be the big divide between those mass of lawyers with hardly any brief 
and income or very limited income on the one hand and a handful of 
very prosperous lawyers on the other. For instance, Sathe and his asso- 
ciates (1982) report that in a sample survey of 243 lawyers interviewed 
from Poona city bar 27 had no income and 50 had less than Rs. 500 as 
their monthly income. And of these 77, eleven were practising for more 
than five years. Four out of these eleven had no income and seven had 
less than Rs. 500 per month. As one of Gandhi’s informants reported 
about the situation in the Punjab district court he studied, 90 per cent 
of the practice at the court was monopolised by 10 per cent of the top 
lawyers and the remaining 90 per cent lawyers scrambled for 10 per pent 
cases (1982: 77). Thus the bar at all levels seem to be constituted by a 
small section of extremely prosperous lawyers on the one hand and a 
mass of ‘professional’ proletarians on the other. Such a situation can 
scarcely promote any sense of community among professionals. 


The polarisation of lawyers based on income and prestige has 
several consequences for the profession. I will only list a few here. 
First, the high concentration of cases with a few senior lawyers contri- 
bute substantially to the delay in dispute processing as they have to 
attend to an unmanageable number of cases. The recent discussions on 
the mounting cases of arrears in courts do not highlight sufficiently the 
‘contribution’ of senior lawyers in this regard. 


Second, Over-concentration of briefs with a few senior lawyers 
prompt the junior practitioners to resort to unethical practices of client- 
catching and/or coerces them to be excessively dependent on the tyran- 
nical seniors accepting the latter’s dictations so as to survive in the 
profession. Third, given such lucrative practices the competent senior 
lawyers do not accept judicial assignments which adversely affect the 
quality of the bench. Fourth, the quality of the bench is often so 
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inferior as compared with the senior members of the bar, that the 
former is not in a position to assert their superior formal authority in 
the court. This often manifests in the senior lawyers’ ability in getting 
their cases postponed as many times as they want based on all kinds of 
flimsy grounds. Once this is conceded to the seniors, the judges find it 
difficult to resist the pressure of even juniors and less respected lawyers 
in this regard. Fifth, and perhaps most importantly, the leading lawyers 
rather than the judges, emerge as norm-setters and value-givers in the 
. court-system. Interpreted meanings provided by the lawyers in support 
of their clients rather than interpretations by judges assume importance 
in the application of law. Although these problems are brought to the 
notice of both the bench and the bar at least a decade ago, there does 
not seem to be any improvement in the situation as of now (see, Report 
of the Shah Committee, 1972). 


In the final analysis, three sets of factors are in operation which 
fractionates the community of lawyers : societal factors anchored in their 
social origin, profession-centered factors such as income, competence 
and prestige and finally ideological factors which divide them on political 
party lines. 


The Process of Professionalisation 


The initial steps in the professionalisation of an occupation are: 
(1) instituting a formal training programme, (2) prescribing that only 
those who are trained are eligible to practise the profession, (3) the 
regulation of professional education, including entry into the profession 
and (4) regulation of professional’s conduct through a prescribed code 
of ethics by professional bodies. In the case of Indian lega! profession 
all these prescriptions exist but making little impact on the quality of 
law education and the style of professional practice. 


The explosion of legal education in recent years has created an 
ever-swelling army of unemployed or even unemployable law graduates 
leaving them to the vagaries of the market situation. In 1951 there 
were only 19 law colleges with an enrolment of 13,649 students. By 
1961 the number of law colleges increased to 44 and law students to 
32,000. Although there has been an absolute increase in the size of 
law students during 1951-61, their percentage to total university students 
declined from 3.4 to 2.1 (Galanter 1968-69: 212-3). However, by 
1978 there were about 270 law schools and 200,000 students, which 
constituted one-third of the enrolled students in professional faculties 
in India. The number of law teachers were 3,000 in 1978 (All-India 
Law Teachers’ Association (AILTA) 1979:4). The students belonged 
to three streams : full-time (an euphemism for those who get instruction 


24 


Vol. 10 (1) : 1983 


during normal working hours of the university/college), part-time (that is, 
those who get instruction in the morning and/or evening hours, and take 
a longer duration to complete the staggered course, most of whom may 
be employed), and correspondence students (those who get instruction 
through correspondence, the institutional absentees). Of the 3,000 
teachers only a thousand were full-time and remaining 2,000 were part- 
time mostly drawn from the less prestigious section of the bar who look 
upon the teaching assignment more as a devise to supplement their paltry 
income than a channel of scholastic stimulation. 


Of the 200,000 students in 1977-78 enrolled in 105 universities, 
158,522 were ‘regular’ and the remaining were in correspondence 
courses. The first degree (LL.B.) in law was taught only in about 50 
university departments and the bulk of enrolment was in 170 affiliated 
colleges, of which 100 were private colleges, many of which are teaching 
shops established to further commercial-cum-political interests (Menon 
1978: 24). An overwhelming majority of private law college teachers 
were under-qualified, under-paid, over-worked and have hardly any 
exposure to professional studies and research. In contrast to the 
better-run colleges wherein the teacher-student ratio was 1:15, in some 
private colleges it was 1:200 (ibid: 26). Thus there is a dual institu- 
tional structure of law education in India, a small well-manned ‘“‘white’’ 
institutional structure and a massive ill-managed ‘“‘black’’ institutional 
structure. 


This dismal state of law education in India has its predictable 
consequences. First, the dilemma about the very objective of law 
education, whether it should be viewed asa professional-skill inculcat- 
ing enterprise or as a liberal humanist endeavour promoting values 
functional for evolving a participatory society and democratic polity, 
or a combination of both. This is reflected in the Report of the 
Committee on Reforms in Legal Education in 1980’s appointed by the 
AILTA. The diffused orientation about the objective of legal educa- 
tion even among jurists and scholars seems to thwart the process of 
professionalisation. As Markose correctly observed : 


Historically legal education in the Inns of Court was profes- 
sional education. Analytically, legal education does not in its 
normal meaning include civics and political science, economics 
and sociology. But functionally the scope of legal studies has 
taken in all knowledge that the expanded activities of the state 
has made necessary for a lawyer’s professional competence. 
Morally legal education cannot be found fault with if good 
citizenship or democracy shows cracks. Strategically it is very 
disadvantageous for a discipline to assume responsibility for 
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matters about which its competence is questionable. Only the 
enemies of legal education will at this juncture of the take-off 
period of legal education in India attempt to saddle it with all 
sorts of objectives except the one for which alone this voca- 
tional education is professedly planned. The objective of legal 
education is the imparting of professional skills to lawyers 
(1973 27)! | 


Second, notwithstanding the concern for legal education (univer- 
sities such as Delhi, Madras, Kerala, Banaras Hindu University, 
Bangalore, etc., have appointed committees, Law Commission of India 
and Law Teachers’ Association etc., were siezed of the problem, the 
Bar Council of India is responsible for maintaining and improving the 
standard of legal education), by several professional bodies, the impact 
they have made is precious little. The massive enrolment and the 
concomitant management problem inevitably lowered the standards of 
legal education to an abyssmal level. As the AILTA Report observed : 


Planning legal education is nowhere attempted and there is 
pervading confusion in respect of the objectives and method 
of legal education. Since it has come to be one of the 
easiest and least challenging of all post-graduate university 
désrecss:..7 there is rush for admission particularly from 
among the ‘rejects’ of other university disciplines and from 
student politicians. Attendance by proxy has become the rule 
rather than an exception in many law schools and, following 
it, teaching too by proxy! (p. 4). 


This state of affairs is not conducive to impart education even in 
the liberal tradition, not to speak of professional education, wherein 
the requirements are rigorous. 


Third, an overwhelming majority of law students do not take to 
the practice of law. Recent estimates in this regard vary. Menon 
(1978 : 25) suggests that only 10 per cent of students enrolled even in 
premier universities intend to practise law. Kidder’s (1974: 18) study 
of Bangalore law students reveals that not more than two per cent of the 
enrolled students expressed both enthusiasm for the practice of law 
and definite intention to practice. The annual average enrolment to 
the bar in India at present is around 10,000 which works out to 
five per cent of the size of student population in law which is about 
200,000. The variations in estimates apart, one thing is clear, Law 
education is not only the last choice for students in higher education, 
practice of law is the last resort for law students. 
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Fourth, notwithstanding the pitiable predicament of legal edu- 
cation, the insistence on graduation as the pre-entry qualification for 
law courses further brings down the quality of students who take to it. 
By the time students complete their first degree (B.A., B.Sc. etc.) a 
substantial tapering off of the intelligent and sensitive ones takes place. 
It seems the policy of ‘catching them young’ and providing a longer 
professional training, say for a period of four to five years, seem to be 
more appropriate. Apart from this, the insistence on only one type of 
lawyer—the over-educated but under-professionalised—does not seem 
to be meeting our requirements. Wealso need lawyers to practise at 
the lower level and in rural areas. As we have seen (see Table II), 
today legal profession in India is an urban phenomenon. With the 
contemplated measure of legal aid to the poor and the indigent a vast 
majority of the clients will be in the vast rurat hinterland. The very 
location of seats of justice far away from the people is to deny them 
accessibility to judicial process. To meet the emergent situation it seems 
to be appropriate to institute a post-school two-year programme in legal 
training. This will be better than having (a) an army of less capable 
but ‘overe-ducated’ (in the sense of long years spent in colleges) 
lawyers who are invariably unwilling to practise in rural areas and 
small towns; and/or (b) to allow the village elders to administer justice 
as visualised and, of course, practised through the institution of nyaya 
panchayats. | 


It is imperative that for administration of justice that we need 
persons who are not enmeshed in local primordial ties. This is recog- 
nised even in the nyaya panchayat system, according to which a panch 
is not expected to be involved in the processing of disputes of his 
village. At any rate available evidence suggests that nyaya panchayats 
have not functioned satisfactorily and the recommendations of most of 
the evaluation committees are to discontinue the institution (see Baxi 
1982: 295-327). Even where people’s courts have been successfully 
functioning as in the case of the tribal belt in Gujarat, the ‘judge’ 
was an outsider to the locality and collectivity concerned (Baxi 1976: 
52-115). It seems to me that instead of swinging between the over- 
educated lawyers and judges on the one hand and the local illiterate 
‘barefoot’ ones on the other, both of whom are dysfunctional in rural 
areas and lower levels, we should have a cadre of ‘appropriate’ pro- 
fessionals. However, the position taken by radical legal professionals 
in this regard is not different from that taken by their counterparts in 
medicine (see, Oommen 1982), that is insisting on long period of pro- 
fessional training. 


Finally, an essential component of all professional education is 
training in terms of specific tasks and inculcation of skills. For this, 
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sensitisation to the fast-changing social situations and adaptation of 
law to meet the emerging challenges and practical training are 
imperative. But neither of these pre-requisites is found in Indian legal 
education. To quote Mehren : 


The Indian law teacher’s conception of law is typically a static 
one, and he approaches legal education through a lecture 
method, emphasising systematic presentation and verbal analy- 
sis of the existing structure of rule and doctrine. Little 
attention is either paid to the policies that underlie the rules 
or to the processes of growth and development through which 
the legal system adopts old rules and announces new ones 
(1965 : 1186-7). 


Given the massive intake in law colleges today even the lecture 
method is a luxury not to speak of case approach or practical training. 
Even the few faltering attempts made in some innovative university 
faculties are not sufficiently supported by the profession-at-large. The 
near-absence of practical training in terms of court situations etc., in 
Indian legal education has serious implications for the practice of 
profession, particularly for the new entrant: long and excessive depen- 
dence on ‘seniors’, para-professionals and even touts. 


One of the hallmarks of a profession is the regulation of its training 
programme and the prescription of a professional code of conduct by 
professional bodies. The Advocates Act, 1961, heralded a new era in 
this respect in Indian legal profession. As per the provisions of the 
Act, an All-India Bar and Bar Councils were established (in States) 
-and they are the chief regulators of standards in legal education at the 
first degree level (LL.B.) which is the minimum prescribed qualification 
to practise law in a court of law. The ‘achievements’ of these bodies 
are the following: (1) Law education has been accorded the status 
of professional training, (2) graduation has been prescribed as the 
minimum pre-entry requirement for enrolment in legal education, 
(3) prescribing a uniform curricula for legal education in all universities/ 
colleges, (4) legal education was instituted as a full-time course, and 
(5) first law degree course has been instituted as a three-year course 
in all universities. However, the bar has not been successful in insisting 
on a high standard of legal education and there is no uniformity in this 
regard as we have already noted. But the recent efforts by the Bar 
Council of India seem to be promising in this context. 


The second relevant aspect of the Advocates Act, 1961, from the 


perspective of professionalisation of law practice is vesting ‘in the Bar 
Councils the power and the jurisdiction which the courts till then exer- 
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cised” (Veeraraghavan 1972: 259). The Bar Councils were charged with 
the responsibility of framing and implementing rules to regulate the 
conduct of the members of bar and administer these rules for the pro- 
tection of their rights, interests and privileges. However, there is no 
evidence to suggest that the bar is effective in making its members con- 
form to the norms of professional practice, notwithstanding the fact that 
every State Bar Council has one or more disciplinary committees to deal 
with the problems arising out of professional-client and collegial 
relationship. 


IV 


Role Structure of Legal Profession 


The general impression, both lay and expert, is that Indian lawyers 
practising at higher courts (Supreme Court and High Courts) are specia- 
lists (civil, criminal, labour, taxation etc.). However, in regard to district 
courts we have contradictory evidence. While Morrison (1968-69 : 251- 
67) suggests based on his study of district courts in Haryana, that 
Indian lawyers are generalists, Gandhi’s (1982) study of a district court 
in Punjab and Sharma’s (1982) study ofa district court in Rajasthan 
contradict this. Whether these contradictory empirical evidences are 
resultants of ethnocentric bias (as Morrison might have tended to com- 
pare Indian lawyers with the highly specialist lawyers of his country or 
the two Indian scholars being unaware of the level of specialisation 
elsewhere, have tended to consider what exists in India is ‘speciali- 
sation’) or because of the time-gap between the two sets of studies 
cannot be easily asserted. 


Be that as it may, one thing seems to be clear: The Indian lawyer 
is a role specifist, in all contexts and levels, that is, he largely confines 
his occupational role playing to that of dispute processing in the court- 
setting. He hardly takes on or creates conditions so that he can be given 
roles such as planner, negotiator, law reformer etc. To date there is 
hardly any instance of an Indian lawyer being associated with the plann- 
ing process in the country asa professional. Even in the Indian Law 
Commission the practising lawyers or the academic lawyers are scarcely 
represented, it seems to be a preserve of the judges (Baxi 1982). 


The role specificity of the Indian lawyer invariably prompts him to 
prolong and perpetuate dispute processing, for once the disputes are 
terminated he becomes redundant. Therefore, he does not explicitly 
take on the roles of negotiator, advisor, reconcilor etc., even in the 
context of dispute processing; he leaves the role either to para-profes- 
sionals or to social influentials, thereby contributing to role-multipli- 
cation in the context of dispute processing. The perpetuation of disputes 
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through the court means that the ‘termination’ of disputes can take 
place either through a judicial verdict at the same court or at higher 
courts. While this may serve the personal interests of particular lawyers, 
the consequences of this is disastrous for the profession as a whole. The 
Treason why Indian lawyers do not try to terminate disputes but per- 
petuate it is because they have hardly any other role to pick on; the 
reason why they fail in role-expansion is because they have a vested 
interest in role-insulation, given the present state of affairs. This self- 
chosen role-shrinkage prompts Indian lawyers to, accord undue impor- 
tance to procedural aspects of the State legal system, keep the clients 
uninformed or even misinformed of the progress of the cases. In this 
process, the Indian lawyer reduces his role to that of a mechanic who 
makes the system limp on rather than act as an architect, with vision 
and foresight, to guide and shape the future of the system through 
norm-setting and value-giving. This is dysfunctional for the legal 
profession because it saps its vitality to initiate change and sustain 
development. There is indeed an apparent dilemma here: should this 
expansionist role-perception emerge and crystallize among lawyers, law 
may ‘invade’ all aspects of life, engendering high professionalization, 
endangering people’s participation blocking authentic development. But 
this juxta-position is a misconcieved one: authentic professionalisation 
and participatory development can and should co-exist insofar as profes- 
sion assumes the role of ‘helping’ people. 


In the final analysis, the occupational value-orientation of lawyers 
can only settle the issue. The chief elements of this in the present con- 
text are: (1) lawyers should recognise that ‘over-legalism’ is not healthy 
for body-social and law should be employed only with discrimination, 
when the situation calls for it. (2) Lawyers should accept that people 
have their own approaches to dispute processing which they have been 
employing for long. These should be maintained and encouraged 
fostering people’s participation in dispute processing, so long as the 
principles involved do not contravene the central value system the lawyers 
themselves endorse. (3) The lawyer should percieve himself as a social 
engineer, primarily promoting social development. Viewed thus, dispute 
processing becomes but one of the several roles a lawyer can play. 
(4) The central concern of legal profession is with the value of justice 
and pursuantly the lawyer should be an important agent of norm-setting 
and value-giving. 


With this normative understanding about the role structure of legal 
profession let us look at the process of actual role-playing in which the 
Indian lawyer is involved. In all role-playing a series of interactions 
with role-others are implied. Ina situation of dispute processing in the 
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court setting the basic sets of role-players are justice seekers (the lawyers 
and their clients) and the justice dispensers (judges). Each of the consti- 
tuting units is aided by a series of role-others. For instance, the judges 
are assisted by court officials, police etc.; the lawyers are helped by 
munshis (clerks), court officials, touts etc., the clients are facilitated by 
lawyers, court officials, munshis, deed writers, touts etc. In this matrix 
of role network we will deal with only those interactional sets which are 
directly and intimately related to role-playing of lawyers. One can identify 
three triads in this context. These are: (1) lawyers, touts and clients, (2) 
lawyers, munshis and clients and (3) lawyers, judges and clients. It is 
significant to note here that these three triads represent three phases of 
dispute processing: initiation, presentation and termination. 


Lawyers, Touts and Clients 


The lawyer-tout-client triad may be broken into three dyads for 
analytical purpose (cf. Gandhi 1982). (1) The lawyer-tout dyad. This is 
the most endurring of the three dyads and yet a non-legitimate one from 
the angle of professional ethics. (2) The tout-client dyad is a very 
transitory one; its legitimacy is a matter of one’s existential conditions 
and cultural background. For several clients, without the initial cultural 
lubrication provided by touts it may be impossible to get access to the 
mystified world of court system. The link between the tout and the 
client can operate as an invisible one insofar as there is no money 
transaction between the two. The tout collects his commission from 
the lawyer (which varies depending upon the level of the court and the 
standing of the lawyer). (3) The lawyer-client dyad which could either 
be an enduring or a transitory one depending upon a variety of factors. 
For instance, if a client fights several cases simultaneously or sequentially, 
or acts as a contact-man for the lawyer after the initial contact and 
acquaintance, the interaction may become enduring. Some of the clients 
may subsequently become mukudma baz or coust birds. The lawyer- 
client dyad is certainly the most legitimate of the three dyads. 


Of the three dyads we identified, the inevitable dyad is only the 
lawyer-client dyad. The lawyer-tout dyad is illegitimate by the norms 
of prescriptive professionalism. Although the linkage between the tout 
and the client is avoidable, the need for it arises as the cultural gap 
between the client and the lawyer is greater. In all probability the 
tout-client interaction becomes inevitable when the client has one or 
more of the following attributes—rural, lower caste, low class, novice 
to the court system. To these clients, the State legal system is culturally 
distant and the touts often play the role of an invisible good samaritan. 
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The existence of touts has been officially taken cognisance of in 
India as early as 1879, when the Legal Practitioners Act mentioned this 
evil. In 1924-25, the Civil Justice Committee suggested measures for 
the elimination of toutism. More recently, the Indian Law Commission 
of 1958 (see, Vol. I, pp. 577-82) recommended stringent measures against 
lawyers who sought the help of touts to get clients. That is, touts are 
Officially perceived as non-legitimate intruders into the court system and 
in spite of this they are ‘serving’ both lawyers and clients. However, we 
have contrary evidence in this context. While Gandhi (1982) pours in 
enormous evidence about the strong presence of touts based on his study 
of a district court in Punjab, Sharma’s (1982) study of a district court in 
Rajasthan shows that 105 out of the 140 lawyers he interviewed denied 
that they get clients through touts. Khare’s (1972: 71-96) study of the 
situation in a Uttar Pradesh town also unfolds that the practice of client- 
catching through touts is widely practised by lawyers. Notwithstanding 
the variations in the presence of the touts in terms of levels of courts 
and across regions it seems to be safe to suggest that the role of touts 
has come to be institutionalised as an informal structure in the court 
system of India. 


We may identify four types of touts (c.f. Gandhi 1982) based on 
their modus operandi and institutional locus: (1) The bazar tout. These 
are free-flouting touts usually found in the vicinity of courts and solicit 
clients openly who appear to be novices and strangers to the court 
system. (2) The network tout who operates either through primordial 
(kin, caste, village etc.) or civil (occupational, political party etc.) ties. 
His style of functioning is that he should keep a close watch of his 
‘sources’ so as to rush help as and when a dispute situation develops. 
(3) The institutional tout is the one who is structurally linked with the 
court system (e.g. policeman, munshi, deed writers, typists in courts 
etc.). The institutional tout effectively uses his visible and legitimate 
role to camouflague his role as a tout. (4) The referral tout. The 
referral system is widely practised in some professions (e.g. medicine). 
But in Indian legal profession there is no institutionlised or legitimate 
referral system. All the same, many lawyers seem to be referring or 
introducing clients to fellow professionals. This operates in two con- 
texts: from lawyers who practise at lower courts to higher courts and 
from one set of specialists to another (e.g., civil lawyers to criminal 
lawyers). It is unlikely that any money transaction is involved in such 
cases but ‘reciprocal referrals’ seem to operate as an effective client- 
catching device. 


The role-involvement of touts seems to vary based on the types of 
litigations. Gandhi (1982) reports that it is the highest in criminal, 
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moderate in revenue and lowest in civil cases. The explanation for this — 
may be located partly in psychological and partly in cultural/class 
factors. For instance, the risk and anxiety involved in criminal disputes 
is much more and, therefore, the client is likely to ‘select’ his lawyer 
through knowledgeable persons such as touts. This is reinforced by the 
class/culture variable in that more criminal and revenue disputants are 
from rural areas and urban slums. Viewed thus, touts seem to be 
operating as psychological shock absorbers and cultural-bridges between 
the lower class, illiterate, rural clients and the mystifying and culturally 
distant State legal system. 


Once the lawyer-client contact is firmly established, the role of tout 
is rendered redundant. With the onset of dispute presentation process a 
new triad, lawyer-munshi-client, emerges as relevant. We will presently 
analyse the structure of role-relations involved in this triad. 


Lawyer-Munshi-Client Triad 


As in the case of the previous role-triad, the present one too can be 
decomposed into three dyads: (1) lawyer-munshi, (2) munshi-client and 
(3) lawyer-client, the last being common to both. There is, however, 
an important distinction between the two sets. In the previous case 
(the lawyer-client-tout) we have placed the dyads on a legitimacy non- 
legitimacy continuum. In the present case, all the three dyads are legiti- 
mate and the distinction between the dyads is anchored on the criterion 
of role-specificity. In terms of this criterion, the lawyer-client role 
relation is the most specific, the munshi-client role relationship is the 
least specific and the lawyer-munshi role relationship comes in the inter- 
mediary zone. In what follows I propose to lay bare the implications 
and underpinnings involved in the structure of role relations in the cases 
of lawyer-munshi, and munshi-client relations reserving the lawyer-client 
relations for a separate discussion later. 


The munshi or clerk may be described as a para-professional who 
provides role-support to the lawyer. The content of his role includes a 
wide variety of acts ranging from persuading a litigant to engage the 
lawyer to whom he is attached to managing the procedural and routine 
aspects of lawyer’s practice and even some personal services to the 
lawyer. As no formal educational qualification or professional training 
is prescribed for a munshi, most of them acquire their skill as appren- 
tices. While the munshis of lawyers working at the district courts are 
usually not educated beyond the school level, the clerks working for 
Supreme Court lawyers may even be graduates. At the district courts 
the lawyer-munshi relationship is more that of a business partnership in 
that the munshi is paid a fixed proportion of the lawyer’s fee, called 
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munshiana, usually one-tenth (Morrison 1974: 44). On the other hand, 
the more qualified clerk of the lawyers practising at the higher courts 
may be paid a monthly salary, thus having an employer-employee 
relationship. The career cycle of a munshi at the district level may be 
divided into three phases: (a) starting as an errand-cum-apprentice 
gradually picking up the required skills, (b) serving as a full-fledged 
munshi, (c) leaving the services as his utility as a munshi is outlived due 
to aging, loss of influence etc. In the case of munshis of lawyers at the 
higher courts/metropolitan cities, the process of recruitment is different 
in that they are usually directly appointed as full-fledged clerks. 


In providing the supportive role to the lawyer the munshi under- 
takes three important activities: routine maintenance, tactical manoeuver- 
ing and business promotion (see, Gandhi: 1982). The munshi manages 
the appointments of the lawyer with clients and guests, keeps the papers 
in order for consultation, arranges the journals and books to be used as 
reference materials methodically, handles the records to be handed over 
to the court officials. Munshi’s tactical manoeuvering includes ‘tutoring’ 
and ‘preparing’ the clients and witnesses for their appearance in the 
court before the judge. The munshi also plays the role of public re- 
lations officer and information agent on behalf of his lawyer vis-a-vis the 
adversary lawyer and client and court officials. This “spying’ is of critical 
importance as the lawyer can plan his moves according to the stratagem 
conceived by the adversary lawyer and client. Further, the munshi may 
act as a negotiator to settle cases out-of-courts, if from the point of view 
of his lawyer’s client the court decision is not likely to be favourable or 
unduly prolonged. Finally, the munshi may have to handle graft money 
to be palmed off to the appropriate officials on behalf of the lawyer. 
Neither the professional image {nor the professional ethics of a lawyer 
permit him to take on these responsibilities directly. 


The munshi also serves his lawyer as a business promoter either 
directly canvassing the litigants or operating through touts, particularly 
at the district courts. If the former is done, the munshi is paid the 
specified fee for touting in addition to the munshiana. Understandably, 
munshis use their primordial and occupational ties to get clients for 
their lawyers. However, at the higher courts, client canvassing may not 
be done by the clerks as most lawyers practising at this level get their 
clients through their own networks: primordial ties, civic associations, 


political groups and so on. 


The role-strain between lawyers and munshis crystallise mainly in 
- two contexts: (a) when the lawyer suspects that his munshi is passing on 
critical information to adversary lawyers/clients and (b) when the munshi 
suspects that the lawyer is not giving the fee due to him (Morrison 1972; 
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309-28; 1974: 39-61). But operating on suspicion neither the lawyer 
nor the munshi is in a position to openly assert or accuse and gradually 
they part company. However, in the case of well-established lawyers 
this possibility is less as the mutual dependence of munshis and lawyers 
increases; the lawyer is dependent on the munshi because of the large 
number of cases he handles and the munshi is dependent on the lawyer 
as it is lucrative for him to cling to a lawyer with high income. 


The nature of role-relationship between the munshi and the client is 
structured by the court situation, the anxieties involved in dispute 
processing and the need for impression management on behalf of the 
lawyer. Most clients perceive the court and its officials as impersonal, 
even hostile. To cope with the situation they need the helping hand of 
a familiar figure and the munshi’s role is a facilitating one in this con- 
text. Strain in lawyer-client relationship is not infrequent and munshi 
functions as a mediating agent in such situations. As dispute proces- 
sing proceeds in the court, clients may get disheartened due to a variety 
of reasons—prolongation of ‘settlement’, depletion of funds, anticipated 
failures. The munshi has to cheer them up constantly so that the 
litigation itself can continue. Finally, all litigation leads to the ‘success’ 
of one of the clients and the failure of his adversary. It is at least partly 
the soothing words of the munshi that help the client to keep his 
emotional balance. More importantly, it is necessary that the client 
leaves with a good impression about the lawyer, at the termination of 
the dispute process, whether the verdict of the court has been favourable 
or otherwise to him. If the judgment is favourable, the munshi 
attempts to din it into the client that but for the extraordinary skill and 
competence of the lawyer it would have been disastorous for the client. 
On the other hand, if the judgment is unfavourable, the munshi will 
have to formulate the rationale of failure in such a way that it has 
nothing to do with the lawyer’s competence. Thus, given the role- 
specificity between lawyer and his client and the cultural distance bet- 
ween the institution of court and the client, the munshi has to play the 
role of a mediating agent. In this, he moderates and absorbs the tensions 
experienced by the client. 


Lawyer-Judge-Client Triad 


Pursuing our strategy of analysis followed in unfolding the role- 
structure, the lawyer-judge-client triad may be ordered into three dyads 
based on the degree of institutionalisation of role relationships: judge- 
client, lawyer-judge and lawyer-client, the last being, once again, 
common to other triads. 
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The judge-client dyad is a deductively constructed one in that the 
judge does not have a client. All the same, the clients of lawyers inter- 
act with the judge in the highly structured situation of the court-room 
as a litigant. The litigant is not expected to have any formal or informal 
relationship with the judge but he has to present himself before the court 
as and when summoned, answer questions put to him by the lawyers in 
the presence of the judge. The judge is expected to arrive at an objective 
assessment based on the evidence presented and deliver the judgement in 
the light of the rules in the statute book and, of course, the relevant 
precedents. However, in all probability a variety of factors may enter 
into his judgment. For instance, the dual standards of judiciary 
even in higher courts and the Supreme Court of India have been noted 
in that sentencing varied with the class background of the offender (see, 
Raizada: cited in Baxi 1982: 27). Thus, even as the interaction bet- 
ween the judge and the client is highly structured and the nature of their 
role-relationship is substantially formalised, what registers in the cogni- 
tive map of judiciary seems to be of critical importance influencing their 
attitude to and evaluation of clients. Additionally, judges seem to be 
influenced by the pressure litigants exert on them. The Santhanam 
Committee on the prevention of corruption noted in 1964: ‘‘Corruption 
exists in the lower ranks of judiciary all over India and in some places 
it has spread to higher ranks also” (p. 108). One aspect of this corrup- 
tion is judges entering into informal interaction with accepting material 
inducements from or getting pressurised by litigants. 


The lawyer-judge role-relationship is only moderately institutiona- 
lised in that while there exists a normative structure which regulates 
their interaction, the existential reality is such that it is often difficult to 
insist on conformity to this normative prescription. We have already 
referred to the substantial internal stratification that exists in the legal 
profession and how the luminaries among the practising lawyers earn 
substantially more income, demonstrate a high level of technical exper- 
tise and intellectual competence, and these in combination enable them 
to coerce the judges to accept their dictations, notwithstanding the 
superior formal position of the latter in the court situation. This hiatus 
between the attributed status and the existential conditions substantially 
moulds the role-relationships between the judge and the lawyer. Apart 
from this, the judge’s status and authority are undermined because of the 
deviant and devious practices they seem to indulge in. We have already 
referred to the widespread prevalence of corruption, particularly among 
the lower ranks of the judiciary. Additionally, prevalance of nepotism 
among judges is also reported (Mahajan 1981). In such a situation the 
moral authority of judges erodes and they become incapable of asserting 
their legal authority vis-a-vis lawyers. In the final analysis, a variety of 
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factors enter into the judge-lawyer dyadic interaction threatening the 
stability of their institutionalised role-relationships. 


Lawyer-Client Relationship 


The lawyer-client dyad is common to all the three triads we 
discussed above. It is necessary that some special attention is given to 
this common dyad present all through dispute processing: initial 
contact, presentation of case and termination of dispute. The classical 
understanding of a professional in West European and North American 
capitalist democracies was that he is an independent practitioner imbued 
with a sense of dedication who is sought after by clients who are in 
need of his services. But as I have indicated earlier two basic changes 
have occurred in these societies; (1) a shift in their economic value- 
orientation from private capitalism to State welfarism, and (2) an 
alteration in their work-milieu, from individual practice to work in 
organisations. Both these have substantially altered the nature of the 
professions. The erstwhile private practitioners are increasingly becom- 
ing organisation men, professional employees and public servants. On 
the other hand, those who continue in private practice have to make 
huge investments which in turn means a combination of professionalism 
and entrepreneurship becomes the hallmark of their practice. 


In India, while a small section of lawyers tend to become pro- 
fessional employees or public servants, the majority of lawyers are still 
private practitioners. Given the role specificity of legal practitioners 
and the vast number and consequent keen competition to get clients, 
the Indian lawyer operates more as an entreprenuer than as a profes- 
sional. This means unlike in the “‘service’’ model wherein the client 
seeks out the professional, the lawyer is in search of his client to ‘“‘sell’’ 
his expertise; toutism is a vivid expression of this. To sell one’s ex- 
pertise impression management is vital, that is, the client should believe 
that his lawyer is competent, skillful, well connected and resourceful 
rather than devoted, committed, and service oriented (see, Kidder 1974: 
11-37). 


The chief elements of this impression management are the 
following : 


(1) The laywer should set up a ‘proper’ office stocked with books 
and journals even if they are out-dated and rarely consulted. His office 
should have adequate furniture and should employ para-professionals 
(munshis), secretarial staff (typists), menial personnel (peons). The 
ownership/possession of an automobile will definitely add to his social 
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prestige and an eloquent testimony to his large income which in turn is 
presumed to be an indication of his professional success. 


(2) The lawyer should have high legal qualifications. While a 
bachelor’s degree in law (LL.B.) is the minimum qualification to practise, 
having a master’s degree (LL.M.) is certainly an advantage. Further, 
some university law departments have higher professional standing 
(during pre-independence days and even after that, for sometime foreign 
- qualifications had this function) than others; those who have graduated 
from such universities have a definite edge over others. More impor- 
tantly, lawyers who practise at the higher courts have greater prestige 
and standing. All these qualifications need to be announced to the 
client-world. Usually this is done through prominent name plates 
conspicuously exhibited both at the office and at the residence. 


(3) The lawyer will have to present long arguments in the courts, 
even if they are without much substance. He should be quick-witted, 
indulge in theatrical gestures, quote profusely from the texts, kept at 
the advocate’s table, even if irrelevant to the argument. All this is done, 
at least partly, to impress upon the client and the onlookers that the 
lawyer is competent and sincere thereby preventing client floor-crossing 
and attracting potential clients. 


(4) A variety of deference symbols as well as familiarity syndrome 
will have to be pressed into service by the lawyer. For instance, diffe- 
rential treatment to clients based on their class background, political 
clout, readiness and ability to pay etc., is not uncommon. Similarly an 
attempt will have to be made to establish social and cultural proximity 
invoking convenient and appropriate common elements in the back- 
ground of the lawyer and the client. 


(5) The dictum that a successful lawyer is a busy lawyer is 
strongly registered in the congnitive map of the clients. Therefore, the 
lawyer will have to pretend that he is busy. This means either the 
munshi or the clients are asked to perform certain functions. For 
example, to find out the progress of procedure in the court so that 
the lawyer dramatically enters the court scene only at the nick of the 
moment. 


I would like to make two clarificatory statements here. First, it is 
not suggested that impression management is resorted to only by legal 
professionals. Several of the tactics referred to above are relevant to 
the private practitioners in other professions, say of medicine or 
architecture, and they too resort to these. Second, it is not that all 
the legal practitioners can and do take to the above-mentioned tactics. 
It varies between different levels and contexts. 
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It is necessary to list here a few implications of impression manage- 
ment tactics resorted to by lawyers. The conventional understanding 
that long professional training is a pre-requisite to acquire the required 
expertise does not hold good. What is important is not the actual 


level of skill the lawyer has, but what the client thinks is the lawyer’s 
skill, push and smartness. ‘‘Law practice in a litigational context is 
an entreprenurial activity creating an entreprenurial career” (Kidder 
1974; 18). This engenders (a) great dependency and anxiety on the 
part of the new entrants into the profession and (b) substantial varia- 
tion in income and status between (i) those who are successful and 
those who are failures, (ii) seniors and juniors. 


Second, while much of the impression management techniques may 
impress the relatively poor, less educated and rural clients, the well- 
educated, well-off urban client may not get impressed so easily, 
Further, the chronic litigants and court birds with substantial knowledge 
of the folklore of legal practice may brush aside these techniques as 
irrelevant. In both these contexts strain may set in the lawyer-client 
role-relations if the expected outcomes do not follow. 


Third, the personal achievement syndrome which goes with the 
entreprenurial orientation offsets the reliance on kin as a source of 
clientele. Kidder (1974:19) reports: “‘...... people almost never rely 
on kin for a referral to a lawyer’. However, factors such as religion 
and caste, language and region may be facilitating factors in this 
context. That is, the immediate circle (family and kin) is avoided 
whereas the second layer of primordial ties is utilised. It is important 
to note this strategic-avoidance of the innermost circle but the tactical 
inclusion of the second layer of primordial ties has implications for the 
economic interests of the lawyer. Non-payment, deferred or reduced 
payment of the fee may occur in the case of kin but such a possibility 
is much less in the case of fellow castemen, co-religionists or those who 
speak the same language. 


Fourth, the lawyer-client relationship is likely to be punctuated by 
substantial ambivalence. It is usually characterised by confidence, 
suspicion and contempt. As Kidder observes: “‘...... the confidence 
usually related to the lawyer’s skill or expertise, while the doubt con- 
cerned the question of his dedication to the client’s interests. Contempt 
seems to arise in response to the client’s experience with the lawyer’s 
professional detachment from the case”’ (1974:24). 


Another set of factors influence the lawyer-client role-relations : 
stratification and ‘disputant status’ of clients. The clients may be 


stratified based on their resources, both material and non-material, 
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which are invariably mutually reinforcing (Sharma 1982). Ideally, we 
can postulate two types of situations in this context (a) when the con- 
tending clients are equal in terms of their resources, and (b) when they 
have unequal resources base. In the latter case, those with a better 
resource base have a higher probability of winning the case as they can 
afford to have more competent lawyers and/or press into service their 
network to influence the court officials and even judges. The lawyer- 
client relationship in such a context is a facilitating one for the well-off 
and a debilitating one for the poor client. In the first, the lawyer-client 
relationship may not only be equalitarian, in some cases the client may 
be in a superior position due to his status, income and prestige that the 
laywer will have to show deference to the client. In contrast, when the 
resource base of the client is weak, the lawyer may show an indifferent, 
if not contemptuous, attitude to the client, save the case of radical 
lawyer who is committed to take up the cross on behalf of the wretched 
on the earth, indeed a rare species of lawyer in India as of now. 


When the litigants have more or less the same resource base two 
possibilities obtain. If the contending clients are equally poor both are 
at the mercy of their respective incompetent lawyers (as the clients. 
cannot afford better ones) who are likely to be indifferent (as the 
lawyers cannot expect high payment or prestige by fighting the case) 
to the outcome of the dispute. On the other hand, when both the 
litigants are equally resourceful, their respective lawyers are likely to be 
competent and keen to get a decision in favour of their clients. In 
such a situation, the fight is likely to be fierce, long-drawn-out and 
highly expensive. The lawyer-client relationship is likely to be charac- 
terised by equalitarianism as the dependency of the adversary clients 
and lawyers is equal. 


The other critical factor which influences lawyer-client relations 
is what I have called the disputant status of litigant, that is, whether 
the litigants are novices or habituals. There are three logical possi- 
bilities here: (1) Both litigants are novices. In such a situation both 
are at the mercy of lawyers and hence an authoritarian lawyer-client 
relations may emerge. (2) Both litigants are habituals. This renders the 
domination by the lawyer on the client is unlikely and the possibility is. 
that an equalitarian lawyer-client relation will crystallise. (3) One 
litigant is a habitual and the other a novice. In such a situation in 
one set (lawyer-habitual set) the client will pressurise the lawyer and 
in the other set (lawyer-novice set) the lawyer will pressurise the client 
_ (ef. Kidder 1974:33). 


The point of substance to be noted here is that lawyer-client rela- 
tion is not simply a straightforward client dependence on the technical 
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expertise of the lawyer or the lawyer’s deference to rich client or in- 
difference to poor client. It is also conditioned by the acquintance or 
otherwise of the client with the court system. This renders the lawyer- 
client relations far too complex and complicated depending upon the 
background of the clients involved in litigation as well as the prestige 
and competence of the lawyers processing the dispute. 


To conclude the discussion on the role structure of legal profession 
in India let us recall that we dealt with three interactional triads re- 
presenting three phases of dispute processing. Each of these triads is 
composed of three dyads and is placed on a continuum based on degree 
of legitimacy, role-specificity and institutionalisation. This yields an 
interactional matrix of different permutations and combinations. But 
we are not interested in exploring these large numbers of interactional 
units. The present interest is confined to highlight those interactional 
contexts in which lawyers are directly involved. These are only four: 
lawyer-client, lawyer-munshi, lawyer-judge and lawyer-tout role relations. 


Figure I Role-matrix of legal profession in India: Criteria of ordering the 
three triads into continuum of dyads 


Degree of legitimacy Degree of role Degree of institution- 
specificity alisation 
H_ Lawyer-client Lawyer-client Judge-client 
M_ Tout-client Lawyer-munshi Lawyer-judge 
L_Lawyer-tout Munshi-client Lawyer-client 
H=High M= Medium L=Low 


Lawyer-client relationship is the most legitimate of the three dyads 
in the lawyer-tout-client triad. It is also the most role-specific of the 
three dyads in the lawyer-munshi-client triad. But it is the least insti- 
tutionalised of the dyads in the lawyer-judge-client triad. I suggest that 
most of the tensions in lawyer-client role relations emanate from the 
weak institutionalisation of prescriptive norms governing their behaviour. 
Lawyer-munshi role relationship is definitely legitimate, moderately role 
specific but does not seem to be adequately institutionalised, which 
seems to be the source of tension in this context. Lawyer-judge relation- 
ship is legitimate and role specific but only moderately institutionalised. 
Here again, the source of tension seems to be the inadequate degree of 
institutionalisation. Finally, the lawyer-tout relationship is not legiti- 
mate, has low role-specificity and not institutionalised, so much so it is 
perceived as a pathological accretion in the role structure of legal pro- 
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fession. Two points of clarifications need to be noted here. First, 
these are tentative propositions which need empirical investigation and 
verification. Second, these propositions are ‘normative’ in that they 
accept the value premises of legal profession. | | 


V 


Legal Profession and Social Change 


As a finale to this analysis of legal profession I would like to suggest 
that the much-discussed dichotomy of functions attributed to law, 
namely, it is a system-stabilising or system-changing force is a mis- 
placed one. In all societies law played and continues to play the role of 
system-stabiliser as it operates as an aid to formal social control 
agencies. Similarly, in all societies today law is used by governments to 
initiate and institutionalise changes in the context of social legislations 
and developmental process. The basic point to be noted is that the 
change visualised through legislation is gradual, incremental and orderly. 
Further, it is explicitly used to arrest changes initiated by movements 
and forces which are effective challangers of State power. This is why 
Parsons (1954: 382) consider law “‘as a secondary line of defence against 
the disruptive consequences of conflict’? and lawyers as an intermediary 
between “the political organs which carry ultimate legal authority, the 
constitutional documents and the formal acts of the legislatures and the 
actual implementation of legal control of on-going social process’’ (1958: 
313). 


The implication of Parson’s position is that the role of legal pro- 
fessional is reduced to that of a purveyor of the gap between what is 
prescribed in the book and what is practised. This means, in effect, law 
becomes a defender of status quo, the content of which varies from 
society to society. Thus in capitalist democracies where the right to 
private property or the right to protest is constitutionally guaranteed 
the legal profession is bound to protect these rights. On the other hand, 
in socialist countries where private property-rights are abolished or civil 
liberties are legally restricted the legal profession tend to stand by these. 
In either case, the legal profession remains a passive force, providing 
service to those who can afford it or need it; it is a seller of professional 
skill to individuals, groups or organisations. 


In mixed economies practising democracy such as India the role of 
legal profession is more complex; it has to protect the citizen from State 
“encroachment” not only in regard to his economic interests given the 
State propensity to bring about a ‘socialist’ economy but also from State 
intervention against guaranteed democratic rights. Additionally, law 
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has to come to the aid of the propertied as well as the proletariat in 
terms of the provisions provided for in the Constitution protecting their 
rights. Admittedly, the sphere of operation for legal profession is an 
enlarged one in such a situation. But, yet the characteristic professional 
act, namely, providing professional skill to those who want and can 
afford it, remains the same. The point then is that notwithstanding 
the variations in the nature of the economy or polity of a society, the 
professional task of law remains the same: protecting the interests of 
individuals, organisations, collectivities etc., in terms of the guarantees 
provided for in the book, that is, the Constitution. 


Even the increasing trend of radicalisation of legal profession in the 
recent past in terms of advocacy for legal assistance to the socially 
disabled—poor, minorities, deprived, discriminated, under-privileged, 
marginals—will not make any fundamental alteration of the system. It 
only seeks to reach the promised package of legal protection to those 
who have not yet gained access to them. While the enlargement of legal 
opportunity structure to those who have been excluded from its orbit 
hitherto is a welcome development—this will not change the basic 
structure of the society. In other words, the activist reformist, inter- 
ventionist or investigative role a professional assumes will not radically 
alter his role to one of a change-agent. If indeed a professional intends 
to be an agent of structural transformation he should abandon his pro- 
fessional role and assume political role. Alternatively legal profession 
should function as an adjunct to radical social movements accelerating 
the process of social transformation. That is, law in itself and by itself 
cannot bring about any basic change in the structure of society (see 
Oommen 1975:1571-84). ; 


I have suggested at the very outset of this paper that the role played 
by a section of Indian lawyers in the anti-colonial struggle was explicitly 
a political role and that is why they became a critical collectivity and 
not because they were competent legal professionals. Similarly, even as 
a lawyer becomes radical he is still playing a professional role and 
that cannot bring about any radical transformation. What is, however, 
regrettable in the case of independent India is that despite the substantial 
participation of lawyers in politics and their very high representation in 
cabinets and legislatures they do not seem to be making much impact as 
agents of change. 
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Introduction 


This isa study of the practising lawyers and the words “‘legal 
profession’’ will be used hereafter to refer to that group alone. The 
judicial process is a collaboration between the advocates (practising 
lawyers) and the judges. If the advocates display innovativeness in the 
use of law and possess insights into the interaction between law and 
society, the judicial decisions are bound to be forward-looking and 
socially meaningful. We, therefore, undertake a study of the advocates 
on a micro level. 


By and large, advocates are members of the middle class and are, 
therefore, likely to be the beneficiaries of the present social and 
economic order.1 The Indian legal profession has been rather conser- 
vative and, therefore, barring the recent thrusts of the Supreme Court 
of India towards articulation of the rights of the small man,2 the 
decisional law in India eulogised the status quo. This tendency is 
bound to be greater at the mofussil level where exposure of the lawyers 
to modern ideas and thought is relatively less. It is, however, not only 
in India but also elsewhere that the lawyers have acted against social 
change.® 
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Whatever the past attitudes, the positive attitude on the part of 
lawyers towards social change including an awareness of their societal 
role as social engineers would be necessary if the Indian developmental 
effort is to succeed. 


The judiciary obviously will not be able to fulfil such an objective 
of using ‘‘law in the service of social justice through a pro-active goal- 
Oriented approach’? without an active involvement of the bar. It is 
only very recently that lawyers have started taking interest in public 
interest litigation and have shown some awareness of their societal 
Obligations.* But this is limited to the mere tip of the iceberg. Such 
attitudes have yet to percolate down to the lower levels. The mofussil 
bar which is closer to the common man and which deals with the pro- 
blems at the ground level must also be informed by such innovativeness 


and social purpose. 
{ 


The purpose of this study is to make a survey of lawyers with a 
view to finding how far the composition of the bar, attitudes and 
orientation of lawyers towards the use of legal action are consistent 
with and promotional to the societal obligations of the legal profession. 
Social change here means a movement towards the Constitutional 
ideals of equality, liberty and justice. It would also mean a move- 
ment from tradition to modernity towards acceptance of liberal and 
secular values.° This is acase study of the mofussil bar. We have 
chosen Pune because it was easier to work there due to our own 
location. Moreover, Pune is a leading city in Maharashtra, next to 
Bombay in industrialisation, and known for its leadership in education 
and cultural activities. It has a university, radio station, and has since 
long been a centre of social reform. It is well known for education. 
Compared to many other places, itis more modern and has traditions 
of intellectual and cultural leadership. Pune city has 47 civil and 
criminal courts® and the total number of lawyers who voted in the 
Bar Association election in January, 1981, was 796. Questionnaires 
were given personally by the research investigators who visited the 
courts for this purpose. Questionnaires were mailed to lawyers who 
could not be contacted personally. The number of answers collected 
was 243 which was 30.52 per cent of the total number.” 


_ We have tried to find the existing religion/caste composition of the 
bar, its age-wise composition, the class background, the recruitment 
patterns and its likely impact on the caste/class/age composition and 
thereby to find out how far it is responsive to social change. We have 
made special efforts to find how far the under-privileged groups of 
Indian society such as women, backward classes and religious minorities 
are represented in the bar and what, if any, are the barriers to their 


48 


Vol. 10 (1) : 1983 


career opportunities. We are also trying to find out what financial 
rewards are available in the present set-up to the mofussil lawyers, how 
far opportunities of such rewards are evenly distributed, to what extent 
have ascriptive factors determined the lawyers’ prospects and career 
opportunities and how often have lawyers been able to overcome such 
inhibitions and move upwards on the career scale by their own effort. 


We have supplemented the questionnaire information by interviews 
with a small number of lawyers (21.81 per cent of the questionnaire 
sample) selected from among those who had returned the question- 
naires. We also obtained an outsider’s view through non-practising 
lawyers, retired judges, clients and other social workers. These inter- 
views have helped as gain further insights into various professional 
aspects such as junior-senior relationship, the practice of touting, 
lawyer-client and lawyer-judge relationships and conditions in which 
the court system functions. Although the lawyers were interviewed 
according to an interview schedule, no such schedule was followed in 
the case of non-practising lawyers, retired judges and social workers. 
In our conclusions we will present an overview of the Pune city bar in 
particular and from such an overview submit some inferences regarding 
the responsiveness as well as orientation of the legal profession towards 
social change. 


We have mainly followed two methods for our survey, namely, 
the questionnaire and the interview. Through the questionnaire we 
collected the information regarding age, sex, religion, caste, family 
and professional income, academic background, motivation for joining 
law, disposition towards free legal aid etc. In order to understand 
what profile a lawyer had of his own profession, we asked in our 
questionnaire whether law was his first choice, whether he was satisfied 
with his professional experience, whether he would like to continue in 
the profession and whether he would like his son/daughter to join the 
profession. In order to draw inference regarding vertical mobility we 
have taken the family income/religion/caste background and correlated 
it with their professional income/status in the profession (junior, 
independent, senior). We have also taken into account whether any 
near relations of the lawyers have been in the profession. By compar- 
ing the professional incomes/positions of the lawyers having near 
relations in the profession with that of those who did not have such 
near relations in the profession, we have tried to test the hypothesis 
whether having such near relations gives to the lawyer an edge over 
others. From the data regarding women lawyers and lawyers from 
backward classes we will draw inferences regarding the position of 
women and backward classes in the Pune bar. We had asked questions 
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regarding women, particularly why they were not occupying higher — 
Positions in the bar and why they, barring a few exceptions, had not 
been professionally very prosperous, to our interviewees and their 
answers would throw further light on the difficulties faced by women. 
Similar questions were asked regarding lawyers from the backward 
classes. 


Our hypothesis is that if the composition of the bar does not show 
a change in class composition and a movement in favour of the non- 
privileged groups such as women and backward classes, it is poised 
against social change. Similarly, if a large number of lawyers is earn- 
ing a very paltry income and only a small number is affluent, it is an 
indicator of anti-social change disposition of the bar. Vertical mobility 
within the profession is another indicator of a favourable disposition 
towards social change. Other background information regarding 
lawyers such as their academic background, the number of books or 
periodicals they buy etc., will provide us with a clue to the studious 
habits of the lawyers. We have also tried to obtain information regard- 
ing reading habits, hobbies, political leanings and socialisation of the 
lawyers with a view to obtaining a fuller view of their personalities. All 
these details would doubtless help us assess the disposition of the legal 
profession towards social change. 


In proportion as the composition of the bar changes towards elimi- 
nation or reduction of the existing class/caste domination, it is in tune 
with social change. Similarly, if the financial rewards are better distri- 
buted and there is vertical upward mobility the bar is better disposed 
towards social change. We would also see how far modernisation has 
informed the lawyer-client, lawyer-judiciary and senior-junior relation- 
ships in the profession, professional practices such as fixation of fees, 
observance of professional ethics and the lawyers’ views on legal aid and 
delays in the administration of justice. 


Religion and Caste Background of the Pune City Bar 


Pune has always been known as a Brahmin stronghold. It was the 
seat of the Maratha rule during the times of the Peshwas and since then 
it has been identified as a city of predominantly Brahmin culture. 
Lately this character is undergoing a change due to various reasons such 
as growth of industries in Pune and the increasing hold of the non- 
Brahmin sections on the politics of Maharashtra. Industrialisation has 
doubtless increased the cosmopolitan character of the city but political 
change since the creation of the unilingual State of Maharashtra has led 
to a greater influx of non-Brahmins into the city. How far are these 
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developments reflectedyag athe conten ein of the-aar? The legal pro- 


fession has attracted the elites. of the Indian society since the beginning 
of the British rule. Brahmins, who were the earliest to be exposed to 
English education were bound to dominate government service as well 
as professions like law.8 


About 84.77 per cent of the lawyers of our sample were Hindus and 
the remaining were Jains, Muslims, Christians, Parsis, neo-Budhists and 
Sikhs. 


Brahmins constituted the largest single group, Hindu others being 
the next. Brahmins were 43.62 per cent of the entire sample and their 
percentage varied between 37 and 100 as we traced from the age group 
of 21-30 years upwards. Out of 77 lawyers of the age group of 21 to 30 
years, 35 were Brahmins (45.45 per cent), out of 49 of the age group of 
31 to 40 years, 19 were Brahmins (38.77 per cent). The percentage of 
of Brahmins rises to 63.33 among lawyers of the age group of 41 to 50 
and it reaches 100 among lawyers above 81. 


The Hindu others constituted 27.98 per cent of the entire sample 
and their percentage among the lawyers in their age group varied bet- 
ween 36 and 34 upto the age of 60 but declined as we traced upwards, 
two out of 12 (16.66 per cent) and one out of 11 (9.09 per cent) which 
is indicative of their relatively later arrival in the profession. The back- 
ward classes which constituted 5.76 per cent of the entire sample were 
found only among the younger age groups. 


When we examined the sample from the point of view of the pro- 
fessional experience, we found that Brahmins were more numerous 
among lawyers with longer experience. Thus out of 43 lawyers who had 
practised for more than 20 years, 27 were Brahmins (62.79 per cent) and 
out of 36 lawyers who had practised for more than 10 but less than 20 
years, 18 were Brahmins (SO per cent). 


Fourteen out of 106 Brahmins lawyers came from families whose 
annual income was above Rs. 25,000 (13.2 per cent of the Brahmin 
lawyers and 5.76 per cent of the entire sample), seven out of 68 Hindu 
others came from families }whose annual income was above Rs. 25,000 
(10.29 per cent of the Hindu others and 2.88 per cent of the entire 
sample). Only two out of 14 backward class lawyers belonged to this 
family income group (14.28 per cent of the backward class lawyers and 
0.82 per cent of the entire sample). The only non-Hindus falling in this 
group were Jains, Christians and Sikhs and their numbers were 
negligible. 
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We have given the professional incomes of various religion/caste 
groups in the table below. Brahmins, who were 43.62 per cent of the 
entire sample were also in large numbers among the higher income groups. 
They constituted 52.63 per cent of those who earned more than 
Rs. 25,000 annually and 62.22 per cent of those whose annual profes- 
sional income ranged between Rs. 10,000 and Rs. 25,000. Their percen- 
tage decreased in the lower income groups. Hindu others constituted 
26.31 per cent of those who earned more than Rs. 25,000 annually and 
28.88 per cent of those who earned between Rs. 10,000 and Rs. 25,000. 
Their percentage increased in the lower income group to 37.5 and 44.18. 
Backward classes were 10.52 per cent among the lawyers whose annual 
professional income was over Rs. 25,000 and 2.22 per cent among those 
whose annual income was between Rs. 10,000 and Rs. 25,000. Their 
percentage rose to 7.14 and 11.62 in the lower income groups. 


Religion & Annual professional income Total 
caste No Below’ Rs. 5,001 Rs. 10,001 Over Income 
income Rs. to Rs. to Rs. Rs. not 


5,000 10,000 25,000 25,000 specified 


Hindu 

Brahmins 9 15 25 28 10 19 106 
Hindu others 7 19 21 13 5 3 68 
B.C. 2 5 4 1 2 0 14 
Caste not 

specified a 4 6 3 2 1 18 
Jains 4 2 3 5 0 3 17 
Muslims 2 3 1 1 0 1 8 
Christians 1 0 4 0 1 0 6 
Parsis 0 0 1 0 0 0 1 
Neo-Buddhists 0 1 0 0 0 0 1 
Sikhs 0 0 0 0 1 0 1 
Religion not 

specified 0 0 1 0 0 1 3 
Total 24, 50 66 51 21 28 243 


Fifty-eight out of 243 lawyers had near relations who were practi- 
sing lawyers. Out of these 58, 34 were Brahmins, 16 were Hindu others, 
two were Jains and one was a Muslim. Brahmins thus constituted the 
largest single caste group which had near relations in the profession, the 
Hindu others was the next. The backward classes had no relations in 


the profession. 
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The lawyers are divided between juniors, independents, jr/indepen- 
dents, seniors and partners. Firms of lawyers are rare at least in the 
mofussil courts. Out of 243, 60 (24.69 per cent) were juniors, 115 
(47.32 per cent) were independents, 14 (5.76 per cent) were independent, 
though they continued to associate themselves as juniors with their 
seniors, 50 (20.57 per cent) were seniors who had junior lawyers working 
under them and 2 (0.82 per cent) were partners. Other two had not 
answered this question. “ 


Out of 50 seniors who were in a dominating position in the profes- 
sion, 46 were Hindus and out of them 30 were Brahmins, 12 Hindu 
others and one was from backward class, three did not specify their 
castes. Among four non-Hindu senior lawyers, two were Christians and 
one each Jain and Muslim. Thus 60 per cent of the senior lawyers were 
Brahmins and 24 per cent were Hindu others. Percentages of backward 
classes and Christians were two and four, respectively, and of the 
Muslims and Jains were two each. Usually senior lawyers earn more. 
Out of 50 senior lawyers 20 were in the family annual income group of 
above Rs. 25,000 and 20 were in the group of Rs. 10,000 to Rs. 25,000 
annual income. Since 30 out of 50 senior lawyers were Brahmins their 
position of dominance was quite obvious. 


Out of 243 lawyers, only 29 had post-graduate degree in law 
(LL.M.) (11.93 per cent). Out of 29, 26 were Hindus (89.65 per cent) 
and Parsis, Jains and Christians were one each (3.44 per cent each). Out 
of 26 Hindus, 14 were Brahmins, five were Hindu others and three were 
from backward classes. Thus 14 out of 29 lawyers with post-graduate 
degree were Brahmins (48.27 per cent). Among Brahmins the percen- 
tage of lawyers with post-graduate degree was 13.2 (14 out of 106). 
Among Hindu others 7.35 per cent of the lawyers had post-graduate 
degree. Percentages for backward classes, Christians, Parsis, Jains were 
21.42, 16.66, 100 and 5.8, respectively. Thus we observed that percen- 
tages of post-graduates among these minority groups were higher than 
those among Brahmins or Hindu others, though in terms of the numbers 
they were negligible. 


This survey shows that Brahmins continue to hold a position of 
dominance in the Pune city bar in terms of number, professional leader- 
ship and chances of advancement in career. Many Brahmin lawyers fell 
in the higher income group and many of them had started with the help 
of near relations who were practising lawyers. The number of Brahmin 
lawyers with higher academic qualifications was greater than that of any 
other community. It was seen that Hindu others were making rapid 
progress and will soon become serious contenders for dominance as 
against the Brahmins. 
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Financial Background and Career Opportunities — 


A large number of Pune lawyers came from lower middle class 
background. Thus out of 243 lawyers, 127 came from families whose 
annual income was less than Rs. 10,000 (52.86 per cent). Another 66 
came from families whose annual income was between Rs. 10,000 and 
Rs. 25,000 (27.16 per cent). If we hold Rs. 25,000 as a line dividing the 
lower middle class from the higher middle class, 79.42 per cent of the 
lawyers from our sample belonged to the lower middle class. Only 29 
lawyers came from families whose annual income was over Rs. 25,000 
(11.93 per cent). Out of 243 lawyers, 27 said that they earned nothing 
(nil income), 50 said that their annual professional income was less than 
Rs. 5,000, 66 said that their annual professional income was between 
Rs. 5,000 and Rs. 10,000. Thus, 143 out of 243 lawyers earned less than 
Rs. 10,000 annually (58.84 per cent). 


The lawyers are divided into three categories, seniors, who usually 
have longer experience, are advanced in age and are often in the higher 
income group, independents and juniors. Senior advocates have juniors 
attached to them who assist them: in their work and gain experience 
through such assistance. There were 60 juniors, 115 independents and 
50 seniors in our sample. There were some independents, who conti- 
nued to work as juniors of their seniors. A large number of juniors 
were young. Forty-seven out of 60 juniors were in the age group of 21 
to 30 years and nine in the age group of 31 to 40 years. Only four 
juniors were in the higher age groups. Out of 115 independents, 34 
were in the age group of 21 to 30, 37 in the age group of 31 to 40 and 
17 in the age group of 41 to 50. Out of 50 seniors, ten were between 31 
and 40 years and 13 between 41 ane 50 years, 12 between 51 and 60 and 
14 were above 60. 


Out of 60 juniors, 20 were earning less than Rs. 5,000, seven earned 
between Rs. 5,000 and Rs. 10,000, one between Rs. 10,000 and Rs. 25,000 
and nil earned above Rs. 25,000 annually. Out of 115 independents 24 
earned less than Rs. 5,000, 47 earned between Rs. 5,000 and Rs. 10,000, 
27 between Rs. 10,000 and Rs. 25,000 and three earned above Rs. 25,000 
annually. Among independents/juniors, five earned less than Rs. 5,000, 
five between Rs. 5.000 and Rs. 10,000 and nil earned more than 
Rs. 10,000. Out of 50 seniors, only one earned less than Rs. 5,000, six 
earned between Rs. 5,000 and Rs. 10,000, 22 earned between Rs. 10,000 
and Rs. 25,000 and 18 earned above Rs. 25,000 annually. Thus the 
senior lawyers usually earn more than the juniors and the indepen- 


dents. 
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Near Relations in the Profession 


Eighty-two out of 243 lawyers had near relations (including father) 
in the profession. Near relations of 58 lawyers were practising lawyers. 
Near relations of four were judges, of two were academic lawyers and 
of four were doing jobs connected with legal work, e.g., a clerk ina 
court. 


Fathers of 23 lawyers were practising lawyers. Mother of none 
was or had been a lawyer. Out of 58 lawyers whose near relations were 
practising lawyers, 50 were males and eight were females. Out of 58 
whose relations were practising lawyers, three came from families whose 
annual income was less than Rs. 5,000, 14 came from families whose 
annual income was between Rs. 5,000 and Rs. 10,000, 27 came from 
families whose annual income was between Rs. 10,000 and Rs. 25,000, 
and 12 came from families whose annual income was above Rs. 25,000. 


Having near reations in the profession makes the ascendency of a 
lawyer smoother. It is an initial advantage with which a lawyer starts. 


This survey shows that although many join the Pune city bar, only 
a small number stays because the financial rewards are not very attrac- 
tive except to a few. Only a small minority (8.64 per cent) of the Pune 
lawyers earn over Rs. 25,000 annually which by present standards is 
a modest income and about 58.84 per cent earn less than Rs. 10,000 
annually. A comparison of the lawyers’ family incomes and professional 
incomes shows stagnation. Only those who came from higher family 
income group managed to stay in that group in terms of the professional 
income. Instances of a person rising from a lower family income group 
to a higher professional income group were rare. Mobility of the lawyers 
has been downward rather than upward. Upward mobility has been 
seen in a very few cases and there also it was more among those who 
came from higher income groups and had near relations in the pro- 
fession. 


Women Lawyers : Sex Ratio in the Profession 


Women constituted 14.4 per cent of our sample (35 out of 243). 
This percentage was higher than the actual percentage of women 
lawyers in the Pune bar. The number of female voters in the Bar Asso- 
ciation elections of 1981 was 61 out of 796 (7.66 per cent). In 1982, this 
number was 70 out of 825 (8.48 per cent). The higher percentage in 
our sample is due to the fact that women responded better to our ques- 
tionnaires than men. 
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Maximum number of women lawyers was in the age group of 21 to 
30 years (25 out of 35). It fell to seven in the age group of 31 to 40 
years. The number of male lawyers also fell from 68 in the age group 
of 21 to 30 years to 53 in that of 31 to 40 years. The reduction in the 
number of male lawyers was nearly 22.05 per cent whereas in the num- 
ber of women lawyers it was 72 per cent. Such reduction is due to the 
fact that many lawyers drop out within the first few years either because 
they get better jobs or because they are not able to perform well as 
lawyers. Judicial magistrates or civil judges are recruited from among 
advocates below 35 who have put in five years of practice. Some advocates 
are selected for these posts. The reduction is much greater in the case 
of women because many women prefer matrimony to law. In the age 
group of 41 to 50 years the number of women lawyers drops to two 
while that of men lawyers drops to 31. There is only one woman lawyer 
in the age group of 51 to 60 years and nil in the higher age group. 


The absence of women lawyers in the higher age groups shows their 
late arrival in the profession. Considering the fact that the number of 
women taking legal education in the country during 1970-71 was 3.7 
per 100 men,? the percentage of women lawyers in Pune is doubtless 
higher than the national average. As compared to provinces Maha- 
rashtra has been educationally forward and has been a centre of 
social reform, particularly pertaining to women. No wonder that 
women lawyers should be better off in Pune than in many other places. 
It is noteworthy that a lady advocate contested election for the Bar 
Association presidency and obtained 259 votes out of 825 in January 
1982. 


Out of 35 women, 16 were Brahmins, six Hindu others, five Jains, 
three from backward classes and one each from Muslims, Christians and 
Sikhs. 


It is thus clear that nearly 45.71 per cent of the women lawyers (16 
out of 35) came from among Brahmins and about 14.14 per cent from 
Hindu others. 


Seven out of 35 women came from families whose annual income 
was less than Rs. 5,000, six from families whose annual income was 
between Rs. 5,000 and Rs. 10,000, ten from families whose annual 
income was between 10,000 and Rs. 25,000, and five from families whose 
annual income was above Rs. 25,000. Thus 15 out of 35 (42.85 per cent) 
came from families whose annual income was above Rs. 10,000 and five 
(14.28 per cent) from families whose annual income exceeded Rs. 25,000, 
Thus 57.13 per cent of the women lawyers came from families whose 
annual income was above Rs. 10,000. It will be remembered that the 
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percentage of the lawyers coming from families whose annual income 
exceeded Rs. 10,000 was 39.09. Thus the percentage of women lawyers 
coming from this family income group was higher than the percentage 
of this class in the entire sample. 


Only three women lawyers out of 35 said that their fathers were 
practising lawyers and out of 208 male lawyers 20 said that their father 
was a lawyer. Out of 35 women lawyers, near relations (including father) 
of eight were lawyers (22.85 per cent). Out of 208 men lawyers, near 
relations (including father) of 50 were lawyers (24.03 per cent). This 
shows that the percentage of lawyers having near relations as practising 
lawyers was almost the same among men and women lawyers. The fact 
that there were less number of women whose fathers were practitioners 
of law tallies with the observation made earlier that less number of 
parents were inclined to allow their daughters to pursue legal career. 


Position in the Bar 


Out of 35 women lawyers, 21 were working as juniors, eight worked 
independently, five worked independently but continued to be associated 
as juniors with their seniors and only one was a senior. The percentage 
of women seniors among the senior lawyers was two and that among 
women lawyers was 2.85. The percentage of seniors in the entire 
sample was 20.57. Out of 35 women lawyers 13 were working indepen- 
dently (37.14 per cent) whereas out of 208 male lawyers 116 were work- 
ing independently (55.76 percent). Out of 35 women lawyers 21 were 
juniors (60 per cent) whereas out of 208 male lawyers 39 were juniors 
(18.75 per cent). We thus see that women far exceed men in the cate- 
gory of juniors but they are out numbered by men in the higher cate- 
gories such as independents and seniors. 


Only one of 35 women lawyers earned more than Rs. 25.000 
annually, one earned between Rs. 10,000 and Rs. 25,000, five earned 
between Rs. 5,000 and Rs. 10,000, and 11 earned less than Rs. 5,000 
annually. Thirteen women said that they did not earn anything, four 
women did not give any information on this point. 


Thus although women lawyers came from more affluent family 
background than an average lawyer, and although the percentage of 
women lawyers with near relations in the profession was almost equal 
to that of men lawyers, the women lawyers have not been able to move 
upwards in the profession. On the other hand, they have moved down- 
wards vertically. The downward steep of women lawyers is sharper 
than that of lawyers in general. Thus there were seven lawyers in the 
less than Rs. 5,000 family income group, whereas there were 24 (13—No 
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Income+11—Below Rs. 5,000) in that group from the point of view of 
the professional income. 


Voluntary Social Work 


One hundred and seven out of 243 lawyers had interest in social 
work (44.03 per cent). Eleven out of 35 women lawyers had interest in 
social work (31.42 per eent). The number of lawyers giving legal aid 
was, however, larger. Out of 243 lawyers 165 said that they gave legal 
aid (67.9 per cent). Out of 35 women lawyers 20 gave legal aid (57.14 
per cent). As there is no institutionalised legal aid, we have no way of 
ascertaining these facts. 


Opinion about Professional Experience 


As many as 203 out of 243 lawyers said that they wanted to continue 
in the profession. Thirty out of 35 women lawyers said that they 
desired to continue in the profession. However, out of 243 lawyers, 
only 104 said that they were satisfied with their profession (42.79 per 
cent). Out of 35 women lawyers only six were satisfied with their pro- 
fessional experience (17.14 per cent). 


Thus about 99 lawyers desired to continue in the profession des- 
-pite not being satisfied with their job and out of them 24 were women 
lawyers. We asked them whether they would like their sons or daugh- 
ters to join the legal profession. This was an indirect way of asking 
how they rated their own profession. Out of 243 lawyers, 117 wanted 
their sons to join the profession (48.14 per cent). Out of 35 women 
lawyers only 12 wanted their sons to join the profession (34.28 per cent). 
Out of 243 lawyers only 53 wanted their daughters to join the profession 
(21.81 per cent), and out of 35 women lawyers nine wanted their 
daughters to join the profession (25.71 per cent). Thus the number of 
male lawyers in favour of their sons joining the profession was substan- 
tially higher than that of female lawyers wanting their sons to join the 
profession and the number of lawyers wanting their daughters to join 
the profession was substantially lower than that of those wanting their 
sons to join the profession. 


Women thus continue to occupy only lower positions in the bar. 
A large number of them are dissatisfied with their profession. Many 
are advocates for name’s sake only. Some are merely assisting their 
husbands. Barring a very few who are known in the profession as 
good lawyers, women lawyers generally have not made any mark in the 
legal profession at the district level. The situation is certainly changing 
in favour of women advocates at high court as well as Supreme Court 
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levels. Women seem to have done better in other fields such as medi- 
cine and lately architecture, though this has not been quantified. Un- 
like the backward classes, women have certain favourable factors such 
as affluent family background and near relations in the profession. A 
woman lawyer has no problem of finding a senior—whereas a backward 
class lawyer is not so lucky. A backward class lawyer has to face grea- 
ter social prejudice. But social prejudice exists against women lawyers 
also. We asked our interviewees what they felt about women lawyers 
and whether in their opinion women were suitable for the legal profes- 
sion. Out of 53 interviewees nine were women and 44 were men. 
Eighteen lawyers said that women should join this profession and that, 
if given equal opportunities they could do equally well as men. One 
said that perhaps the malpractices that exist in this profession would be 
less if women joined in a greater number. Another group of about 
26 lawyers said that women should enter this profession provided 
they had financial support from their families and also sufficient time 
at their disposal. Some of them held a view that women should prac- 
tise only on the civil side, and if they wanted to practise on the criminal 
side also, they needed “‘special boldness’. One of the interviewees said 
without any hesitation that women lawyers could not indulge in mal- 
practices and that they found it very difficult to deal with the criminals. 
Further, the criminals looked at women lawyers as “‘females’’ and not 
as ‘‘lawyers’’. 


Seven lawyers (all men) were of the opinion that women should 
not join this profession at all for various reasons like—they were better 
suited for domestic work, they did not have physical ability, they lacked 
in the power of expression, they could not have continuity in their 
practice and neither could they be free with their clients nor could 
the clients be free with them. One said that women lawyers could not 
understand the psychology of the clients. One very senior lawyer said 
that women were worshipped by Hindu society as mothers and God- 
desses and, therefore, they should not enter the mundane world of law. 
To the question why women lawyers had not made enough progress in 
this field as compared to men lawyers, different reasons were given by 
the interviewees. Some said that this was so because they had joined 
this profession quite recently. According to some, women had responsi- 
bilities at home and, therefore, they could not devote themselves entirely 
to the profession. But then we could have asked them: did men not 
have responsibilities at home ? Some pointed out practical difficulties 
such as women could not work with their seniors till late hours or that 
they had less social contacts to get the briefs independently. One lawyer 
observed that women did not have enough confidence and they could 
not, therefore, attract the clients. One of them was of the opinion that 
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women did not work whole-heartedly and they remained in the profes- 
sion only till they got married. 


One common observation was that the court atmosphere as a whole 
was not at all favourable to women lawyers. This was confirmed by 
many other women lawyers as well as women clients. 


Fourteen out of 243 lawyers were from backward classes (5.76 per 
cent). Out of them 11 were males and three females. Five of them 
were in the age group of 21 to 30, five between 31 and 40, two between 
41 and 50 and two between 51 and 60. There was no backward class 
lawyer in the bar above 60 years of age. 


Thus 35.71 per cent of the backward class lawyers were from the 
lowest economic group (below Rs. 5,000) and about 14.28 per cent were 
from the highest economic group (above Rs. 25,000). Comparative 
figures for the entire sample were 19.75 per cent and 8.64 per cent res- 
pectively. Out of 14 backward class lawyers, 12 said that their father 
was not in the profession. None had any near relations in the profes- 
sion. 


Professional Income 


Five out of 14 lawyers from the backward classes were earning less 
than Rs. 5,000 annually and two had no income at all. Four backward 
class lawyers earned between Rs. 5,001 and Rs. 10,000 annually, one 
earned between Rs. 10,001 and Rs. 25,000 and two earned more than 
Rs. 25,000. 


Out of two who earned more than Rs. 25,000, one conducted 
classes for the law students and, therefore, his professional income would 
be inclusive of the earnings on the law classes which must be substan- 
tial. A comparison of family income with professional income shows a 
sharp downward vertical mobility. Among 60 juniors there was only 
one backward class lawyer. Among 115 independents, ten were from 
backward class. The fact that out of 14 lawyers as many as ten should 
be independent is rather surprising. Out of 14 B.C. lawyers five were 
below 30 years of age and five were below 40 years of age. Eight out 
of 14 lawyers have practised for less than five years. 


The only explanation for the small number of juniors and a dis- 
proportionately large number of independents among backward class 
lawyers is that due to their caste and social disabilities they were not 


able to get seniors. 
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It is significant that sex ratio among backward class lawyers which 
is 1:4 is the highest. It is almost 1:6 among Brahmins and 1:10 among 
Hindu others (almost 1:6 in the entire sample). 


Out of 14 backward class lawyers, three had done post-graduation 
(21.42 per cent). General percentage is 11.93 (29 for 213). Thirteen 
out of 14 had taken law by self choice, only one took it in response to 
family wishes. This works out toa high percentage of 92.85 as com- 
pared to the general percentage which is 74.07 (180 out of 243). Five 
out of 14 lawyers said that they took up legal career because of their 
desire to do social service, one said that he took up legal career because 
it had social prestige, one said that social prestige as well as lucrative 
career attracted him and two said that social service combined with 
social prestige motivated him to take up law. Eleven out of 14 said 
that law was their first choice. This percentage (78.57) is quite high as 
compared to the general percentage which is 58.02 (14 out of 243). 


Twelve out of 14 backward class lawyers were satisfied with their 
job (85.71 per cent). This was higher than the general percentage which 
was nearly 42.79 (104 out of 243). The same percentage of lawyers said 
that they gave free legal aid. Here again this percentage (85.71) was 
higher than the general percentage (67.9) (165 out of 243). 


Nine out of 14 lawyers said that they would like their sons to join 
the legal profession (64.28 per cent) whereas only five said that they 
would like their daughters to join the profession (35.71 per cent). These 
percentages of backward class lawyers approving of their sons/daughters 
joining the profession were higher than the general percentages which 
were 48.14 (117 out of 243 for sons) and 21.81 (53 out of 243 for 
daughters) of the entire sample. 


Seven out of 26 senior lawyers who were interviewed said that they 
had juniors from the backward classes. From the questionnaire sample, 
however, we had found that there was only one junior from the back- 
ward class among 60 juniors surveyed by us. It is likely that the. other 
backward class juniors were not included in our sample. 


Out of 53 lawyers who were interviewed 12 said that they did not 
think that lawyers from backward class suffered from any special handi- 
cap. They did well in the profession and in no way were they inferior 
to the non-backward class lawyers of the same age or income group, 
Three lawyers refused to express opinion on this matter. However, a 
large number of lawyers, i.e. 38 out of 53 said that the backward class 
lawyers were deficient in many ways. For example, many had a problem 
of expression. Since they were not conversant with the English language, 
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which was the medium of communication, they could not effectively 
convey their thoughts. One lawyer further said that the lawyers could 
not communicate properly even in Marathi which was their mother- 
tongue. Some complained that the backward class lawyers lacked confi- 
dence. They did not work hard and had inferiority complex. 


One of the B.C. lawyers who was interviewed admitted that they 
were less competent. Another B.C. lawyer said that they were given less 
important work. They had to accept petty matters fetching less but 
immediate money due to their poverty. 


Lack of industry was another drawback. A senior lawyer having 
31 years of practice said “‘they lack in cultural background. They are 
studious, but undue facilities are taking away their industry’’. Another 
senior lawyer also supported the above view. One said that their capa- 
city of mind itself was less. According to two women lawyers the B.C. 
lawyers could be distinguished from the others by their appearance and 
behaviour. Three interviewees said that the clients of some of the B.C. 
lawyers had to suffer because of wrong guidance and irresponsible 
behaviour. 


These observations were the stereotypes of the views of the 
advanced community about the backward classes. We do not think 
that they are confined to the lawyers. Some lawyers, however, told us 
that backward class lawyers did not get equal opportunities. The 
social outlook towards them was so prejudiced that they often suffered 
untold humiliation and indignities. The success in the legal profession 
being very much independent upon one’s social contacts—class, caste 
and relations—the backward class lawyers are bound to be at a greater 
disadvantage. As has been pointed out, the backward class lawyers 
were small in number, came from lower: economic groups and were 
under-represented among seniors and higher professional income 
groups. About 25/30 years back there were no B.C. lawyers according 
some non-practising lawyers who were practising in those days. 


However, it was the B.C. lawyers whose number was bigger among 
the post-graduates as well as among the lawyers who had some social 
motivation. They were also more satisfied with their job than the 
lawyers from other groups. This was so because their expectations 
from themselves were much more modest than those of the advanced 
sections. 


We have already pointed out earlier that the vertical upward 
mobility in the legal profession was very much rare. The weaker 
sections such as women and backward classes were, therefore, bound to 
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be the worst sufferers. The only redeeming feature of the legal pro- 
fession, unlike other professions such as medicine, engineering or 
architecture, is that admission to it is easier. The backward classes do 
not have to depend upon any reserved seats for admission to a law 
college because almost any graduate gets admission to law. 


Legal Writing 


Twenty-nine out of 243 lawyers had done some legal writing. Thus 
the number of persons doing legal writing was the same as those having 
done post-graduation, through the persons need not be the same, Out 
of these, 15 had written articles, six had written books and two had 
written guides and notes for students. 


Out of 29 who had done legal writing, 27 were men and only two 
were women. The number of persons doing legal writing remains very 
poor, four out of 93 lawyers between 21 and 30 years of age (4.3 per 
cent), six out of 60 lawyers between 31 and 40 (10 per cent), eight out 
of 33 lawyers between 41 and 50 years (24.24 per cent) and five out of 
31 lawyers between 51 and 60-years (16.12 per cent). It further rises to 
six out of 26 (23.07 per cent) for lawyers above 60. 


Legal writing also increases along with the annual family income 
of the lawyers. From lawyers with less than Rs. 5,000 annual family 
income, three out of 48 had done legal writing (6.25 per cent), from 
lawyers whose income was between Rs. 5,001 and Rs. 10,000, six out 
of 79 (7.59 per cent); from lawyers with income between Rs. 10,001 
and Rs, 25,000, nine out of 66 (13.63 per cent) and from lawyers with 
annual income exceeding Rs. 25,000, eight out of 29 (27.58 per cent) 
had done legal writing. Out of 58 lawyers who had near relations in 
the profession 11 had done legal writing (18.96 per cent). This is 
higher than the average percentge of 11.93. Out of 23 whose fathers 
were in the profession, six had done legal writing (26.80 per cent). 
Thus legal writing seems to have been done more by lawyers who came 
from families having tradition of legal practice. 


Law Library 


Out of 243 lawyers, 152 said that they had law library (62.55 per 
cent), 69 had about 100 books, 30 had more than 100 but less than 
200 books, eight had more than 200 but less than 300 books, 14 had 
more than 300 but less than 500 books and 21 had more than 500 books 
and 10 lawyers did not specify the number of books they had. One 
hundred and seventeen lawyers subscribed to periodicals of whom 98 
subscribed to upto five periodicals, 16 to more than five and up to 10 
periodicals and three to more than 10 and up to 15 periodicals. Out of 
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208 male lawyers 145 had law libraries (69.71 per cent). Out of 35 
female lawyers seven had law library (20 per cent). 


From our interview sample, out of 53, seven lawyers said that 
they spent between Rs. 1,000 and Rs. 2,000 per year on bying law 
books, four said that they spent over Rs. 2,000 annually on books. 
However, a large number of lawyers were not able to spend money on 
books because of their low incomes. Nine lawyers subscribed to one 
periodical, 11 to two, eight to three, four to four, three to five, seven 
to between six and ten and four lawyers subscribed to more than 11 
periodicals. Six lawyers said that they did not subscribe to any 
periodical, and one did not answer that question. 


Law Teaching 


Out of 53 interviewees 31 did not or had not done any teaching 
of law in a lawcollege. Twenty-two taught law out of whom 14 said 
that teaching helped them in the profession. Lawyers generally ex- 
pressed that teaching experience helped them to become more articulate. 


Political Leanings 


Forty-six out of 53 lawyers whom we interviewed said that they 
were not members of any political party. Out of 7 who were members, 
three belonged to Congress (I) and four to Janata. Out of 53, 27 were 
sympathetic to one or the other political party, 26 were not to any. 
A break-up of 27 lawyers who were sympathetic to political parties 
according to the parties of their choice is given below :— 


Congress I — 8; Janata — 8; B.J.P. — 9, Communist Party — 1; 
Congress R — Il. 


While nine of the above were sympathetic to the B.J.P., 13 were 
members of the Rashtriya Swayam Sevak Sangh (R.S.S.). Thus nearly 
25 per cent of the lawyers interviewed by us were members of the 
R.S.S. Only two lawyers, however, said that membership of political 
party was helpful for getting professional opportunities. 


Professional Associations 


Out of 53 lawyers interviewed 28 had not taken any part in the 
professional bodies like bar associations or court library. Twenty-five 
lawyers had been associated with such bodies. Out of these 25 who 
were associated, ten did not specify whether such association was 
helpful professionally whereas other ten were equally divided. 
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The above account shows that barring a small percentage, the 
lawyers in general are lacking in studious habits and political and social 
awareness. The kinds of reactions which our research investigators 
met with from them was reflective of their anti-academic attitude. 
Many lawyers asked them very sceptically what was the use of such 
studies ? One of them even exhorted others not to give them any 
information. We have already mentioned in our introduction the 
amount of resistance this research effort has had to meet from the 
lawyers. This resistance ranged from indifference to hostility. There 
was in general apathy for any scholastic pursuit. The scholastic pur- 
suit is usually dismissed as being ‘‘theoretical’’ and being practical 
means being merely concerned with the craft and go-getting. Besides 
their professional work, which they take pride in saying that they do 
only for money, the lawyers are seldom found taking part in any other 
social activity. One would almost never find them in any meeting in 
which scholarly discussion takes place, whether on literature, social or 
political matter, or even on a subject like environmental pollution or in 
a music concert or in sports or theatre. Even in our interviews what 
struck us most was the lopsided development of most of the lawyers’ 
personalities. A lawyer so devoid of proper socialisation would not 
be able to look at his legal tool in a creative manner. 


Professional Behavioural Standards Senior-Junior Relationship 


There are three types of lawyers in a mofussil bar—seniors, indepen- 
dents and juniors. Seniority is not determined by the years of practice 
alone. A person might have put in a number of years of practice and 
yet he may not have reached the status of a senior. A lawyer is a senior 
when by virtue of his long experience and large practice (which is usually 
determined by his income) he needs the assistance of other lawyers. The 
juniors assist him and through such assistance are supposed to acquire 
the skills of the profession. Senior-junior relationship is ideally mutually 
beneficial. A senior gets relief when a junior shares his work whereas a 
junior is benefitted by the brake he gets in his professional career. 


The seniors told us that usually a junior stayed with them for a 
period varying between one and five years. Only one lawyer had re- 
mained a junior for over ten years. Out of eight juniors interviewed all 
said that their experience as a junior was good or very good. Here we 
would like to state our finding that five out of eight juniors had their 
near relatives as their seniors. None said that it was bad. However, 
out of 45 lawyers who were now seniors or independents four said that 
their experience was bad. Five said that it was neither bad nor good. 
Others described it as good and very good. 
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Here again we found that although through formal interviews the 
juniors seemed to have had no grievances in more intimate talks with 
some lawyers we could see that while a few seniors were really very help- 
ful and the juniors really benefitted from juniorship, in a large number 
of cases the juniors were exploited. We heard that some seniors got the 
work done by the juniors but did not share the fees with them. Sixteen 
out of 26 seniors said that’ they paid some stipend to their juniors. 
While some gave it in the form of allowance, others allowed the juniors 
to collect the fees from the clients. Out of 17 advocates who were at 
present junioring, five said that they were paid a stipend whereas 12 said 
that they were not at all paid. Out of 26 seniors, 22 said that they were 
not paid a stipend during their days of juniorship. The non-practising 
lawyers also supported the same view. Six out of 10 said that the juniors 
were discouraged by the seniors by not giving them opportunities or any 
financial assistance. They were treated as clerks. 


We do not know how far the above information is reliable. But 
from independent sources we gathered the information that the practice 
of paying to the juniors was rather exceptional. However, 37 out of 53 
lawyers had started with family support and, therefore, they could 
sustain themselves even without a substantial stipend. 


The selection of juniors is mostly on the basis of personal acquain- 
tance or recommendations of friends, relations or acquaintances. Out 
of 26 seniors only one said that he selected his juniors on merit. Simi- 
larly out of 27 juniors and independents 18 said that they selected their 
senior because of personal acquaintance or recommendations of friends. 
We had thought that caste and community would be a very important 
factor in the choice of a junior/senior. However, while only three out 
of 26 seniors said that caste/community was a factor, 21 said that their 
choice was governed by purely secular considerations and two did not 
answer the question. Among juniors, however, 10 out of 27 said that 
their seniors were of their own caste/community. From our question- 
naire responses we gathered the information that only three out of 14 
backward class lawyers were juniors. When we checked the experience 
and ages of those backward class lawyers we could not help feeling that 
a large number of them (10) had shown themselves as independents 
although they were junior by age and experience. The only conclusion 
that could be drawn was that they must have found it difficult to find a 
senior. This would be so in view of the fact that there were not many 
senior lawyers of their community in the profession and not many 
lawyers of higher castes would have accepted them. Out of 26 seniors 
whom we interviewed, only seven said that they had a junior from back- 


ward class (26.9 per cent). 
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Out of 26 seniors, 15 (of which one was a woman) said that they 
had women as juniors. 


Lawyer-Client Relationship 


In Pune there are lawyers belonging to various religious faiths and 
among Hindus there are lawyers of various castes. We wondered 
whether the clients had a tendency to choose a lawyer of their caste. 
Forty-five out of 53 lawyers whom we interviewed said that caste or 
religion did not matter—that the clients went to a lawyer who was pro- 
fessionally most competent. A Muslim accused does not necessarily go 
to a Muslim lawyer for his defence in a criminal case. He will go to the 
best criminal lawyer. If there was any constraint, it was financial rather 
than caste or community. He would choose a lawyer whom his purse 
permits. Although this was true of those cases which really involved 
high stakes for the concerned parties, in petty matters there was a 
tendency to go toa lawyer of one’s caste or community as there was a 
tendency to go to a physician of one’s caste or community. We asked 
the same question to the clients as well. Three out of seven said that 
they knew their lawyers themselves while four of them said that they 
selected their lawyers through their friends’ recommendations. 


Out of 53 lawyers interviewed 17 said that their clients came from a 
class with annual income exceeding Rs. 25,000, 15 said that they catered 
to a group whose annual income ranged between Rs. 10,001 to Rs. 25,000 
and 24 lawyers served those whose income was Jess than Rs. 10,000. 
Twenty-two lawyers worked for the corporations. Eleven lawyers said 
that they worked for all income groups as well as for the corporations. 
Only eight (15.09 per cent) lawyers of our interview sample were ex- 
- clusively servicing the lowest economic group of the annual income 
below Rs. 10,000. It is significant that whereas 52.26 per cent of the 
lawyers came from families whose annual income was less than Rs. 10,000 
and 58.85 per cent of the lawyers earned less than Rs. 10,000, only 
15.09 per cent of them should be available for servicing the income 
group to which such’a large majority of them belonged. This also ex- 
plains why legal aid has not made any significant advance. Out of 53 
lawyers whom we interviewed, 45 said that they gave legal aid rarely, 
five said that they never gave it and only two said that they gave it quite 
often and one refused to answer. The beneficiaries of the legal aid were 
poor people who were introduced to the lawyer by friends or relations. 
In the absence of an institutionalised legal aid, legal services remain a 
privilege of the better-off sections of society. If at all some legal aid is 
available, it is merely sporadic and is available to those poor who are 
either relations or caste men of the lawyers or of the lawyers’ relations 
or friends. 
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Lawyer-client relationship can be purely professional. Some lawyers 
think that it is desirable to remain purely professional whereas others 
said that their relations were like those of a family physician. However, 
two clients out of seven whom we interviewed said that the lawyers were 
rude, two others said that the lawyers’ attitude was purely business like, 
one said his lawyer was courteous but matter of fact, to one his lawyer 
appeared to be quite indifferent and one did not answer the question. 
We also heard many complaints of unethical behaviour of lawyers from 
the clients. This could not be quantified though one or two instances 
stated by the clients could be quoted here. One of the clients said that 
his lawyer extracted money from him on the pretext of giving it to the 
judge in order to expedite the matter. Another client said that his lawyer 
after taking money joined the other party. There is a large section of 
the people which thinks that lawyers are exploitative, untrustworthy and 
craftsmen without any social awareness. Three out of seven clients said 
that they were required to wait for long hours in courts, one of them 
said that it was ‘“‘quite embarrassing’’, another said that it was just like 
a “‘simple imprisonment” and one said that the advocates were scared 
of him as he always threatened them that he would claim compensation 
if they delayed the matter. We were told by one lady that while her 
matrimonial suit was pending, and obviously when she was under great 
mental tension, the lawyer would give her no word of encouragement or 
sympathy. On the other hand, she was told that unless so many hundred 
rupees were on his table on the morning of the day on which the matter 
was to be heard, he (the lawyer) would not be in the court on her behalf. 
This lawyer also lost her first brief and added to her nervousness. We 
came across many such stories of ruthlessness. However, we have also 

come across stories of lawyers’ helpfulness. 


To the question—what did the clients expect their advocates to do 
for them and what did the advocates actually do—three out of seven 
answered that their advocates gave them advice, appeared in the court 
and also drafted the documents. One of the seven said that he needed 
only drafting to be done by his advocate, the lawyers of two of them 
appeared in court and also drafted the documents and one did not 
answer the question. Only three out of seven said that their lawyers 
did explain to them the legal as well as the factual issues involved in 
their cases. Others answered in the negative. Four out of seven said 
that they were not at all satisfied with the services rendered by their 
lawyers. ‘Two said that they were satisfied. One did not answer the 


question. 


Lawyers’ Fees 


We were told by many that the fees charged by the advocates were 
excessive. Five out of seven clients said that the fees charged by the 
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advocates were excessive; only one said that they were not and ano- 
ther said that the fees were not charged in his case because it was a 
public interest matter. However, the advocates remained indifferent 
when they did not charge the fees. The schedule prescribed by the high 
court was seldom followed. Five out of seven clients said that the fees 
were not fixed as such but it was a sort of a unilateral demand by the 
advocates. Due to fast inflation the rates prescribed under the schedule 
many years ago have become totally irrelevant and no lawyer—howso- 
ever honest—could abide by it. But when we use the term ‘“excessive”’ 
we have two things in mind—(1) it is disproportionate to the value of 
the services rendered, and (2) it is much more than what a normal incre- 
ment over the prescribed rates due to inflation would warrant. Thirty- 
two out of 53 lawyers told us that the fees charged were excessive, 19 
said that they were not and two did not say anything. Although we can 
understand why lawyers cannot follow the schedule of the fees prescrib- 
_ ed, we cannot appreciate why they should not follow some other rates 
for that purpose. When we asked the lawyers how the fees were settled, 
we were told that it was done by taking into account the paying capacity 
of the client (17 out of 53), or by bargaining (five out of 53). Thirteen 
lawyers said that the fees were settled by unilateral demand so that the 
client should take their services only if he could afford them. Besides 
the regular fees, the advocates also charge for typing and ‘sundry ex- 
penses’. Five out of seven clients interviewed said that their advocates 
did charge for these expenses, one answered in the negative and one 
refused to answer. Not a single lawyer out of our interview sample said 
that he took the fees according to some scheduled rates. In the absence 
of any fee fixing on the basis of the nature of the work, the lawyers’ fees 
are bound to become very arbitrary. Further, barring those lawyers 
whose fees came from corporations, recovery of the fees was always 
uncertain. Eleven out of 53 lawyers interviewed told us that the fees 
were taken in advance whereas many others said that they were taken in 
instalments—a lawyer demanding an instalment at each crucial stage 
where his services were most indispensable. Twenty-five out of 53 law- 
yers said that the fees were taken in cash, two said that they accepted 
cheques and another 25 said that the fees were received by cheque as 
well as in cash and one did not answer the question. In spite of it the 


fees up to nearly 50 per cent were sometimes required to be written off 
because of non-recovery. 


How Does One Get Work? 


What makes the legal profession different from other professions 
such as medicine, engineering or architecture is the inordinately large 
percentage of the chance element in the legal process. The success of a 
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lawyer depends upon various factors such as his ability to argue and 
present his case, incompetence of the other side, the nature and mood of 
the judge etc. Getting the work is, of course, again dependent upon 
chance—however, it is so in every profession. It isin this respect that 
the lawyers’ connections—his caste, religion etc. matter. Five out of 10 
non-practising lawyers whom we interviewed said that religion and caste 
played an important role in getting clients. One of them said that the 
Brahmins did not consider it so important but Hindu others did and 
that too at the taluka level. 


Tout is a person who mediates between a client and a lawyer for 
consideration. His function is to get a lawyer for aclient. He takes 
money from both—the client as well as the lawyer. The percentage of 
commission charged by the touts can be as high as 75. Under the Legal 
Practitioners Act, 1879, touting is prohibited and touts can be prohibited 
from entering the precincts of the court. A person who acts as a tout is 
punishable with imprisonment which may extend to three months or 
with fine or with both.1° Although touting is considered unethical and 
is prohibited by law the fact remains that it is practised rampantly in all 
courts and many lawyers, senior, junior and of all levels, take recourse to 
it. Forty-seven out of 53 lawyers whom we interviewed admitted that 
touting was rampant, four said that they could not say whether or not it 
existed and only one said that it did not exist. We also came across 
cases of touting being done by police constables, clerks of lawyers and 
even by lawyers. The non-practising lawyers whom we interviewed also 
expressed the same view. 


One of the reasons of such widespread touting was that many 
people being ignorant of the law needed somebody to help them to 
contact a lawyer. When a poor man was arrested for a criminal 
offence, he was contacted by a tout who offered to get him released 
on bail. The tout then contacted the lawyer and asked him to make 
an application for bail. There were stock sureties who guaranteed 
the submission of the accused before the law. Our judicial process 
was terribly polluted by such fake sureties as well as fake panchas or 
tutored witnesses. The extent of such pollution was revealed in Justice 
Krishna Iyer’s judgment in Premchand Paniwalla’s Case. 


If the legal aid movement grows there will be a significant check 
on touting. A legal service programme can spread legal awareness 
and also take legal services to the doors of the small man who is an 
object of exploitation by touts. Many of our interviewees agreed with 
us that a legal service agency with a wide ork of para-legal workers 
could help eliminate touting. 


PT) 


Vol. 10 (1) : 1983 


Bar-Bench Relationship 


Lawyers wish to keep good relations with the judges and 
magistrates. If a judge is kindly disposed, a lawyer’s work becomes 
much easier. In legal process, there is so much scope for discretion 
that a kindly attitude of the judges makes a lawyer’s work much 
smoother. We, therefore, see that there is generally a very submissive 
attitude of the lawyers towards the judges. The lawyers tend to 
become assertive only when they act as a group. Individually they 
would want to remain on the good side of the judges or magistrates. 
Fifty-one out of 53 lawyers whom we interviewed toldjus that personal 
acquaintances with the judges was necessary and that it was cultivated. 
The judges’/magistrates’ salaries being low they could be obliged in 
many ways by affluent lawyers or clients. Such obligations vary from 
offering a lift in a car to providing residential accommodation, 
children’s admission to school, an invitation to a costly party etc. 
Many lawyers told us that corruption in the judiciary had increased 
in the last decade. Two non-practising lawyers who had practised for 
more than 30 years said that there was no corruption in their days, 
while three said that it was there. Some eminent Jawyers confided to 
us that because of the growth of corruption, people might lose faith 
in the administration of justice. If judges had become corrupt, the 
lawyers were not entirely blameless. Some lawyers also took recourse 
to most unethical practices for winning the cases. One of the non- 
practising lawyers said that in one matter the to-and-fro air-fare for a 
trip to the U.S.A. was given to a judge and his family. However, 
one of them said with assurance that at the high court and Supreme 
Court levels there was absolutely no corruption. The lawyers also 
confessed that there was a practice of giving bribes to clerks and peons 
in order to get the work done. It is through clerks that suitable dates 
for hearing could. be obtained. This practice was called ‘‘tajvij’’. 
“*Tajvij’’ in Marathi means making provision for. Many lawyers whom 
we interviewed said that the practice of giving tajvij was inevitable 
and had to be accepted. It was ‘‘speed money” given to the clerks 
for getting the work done quickly. Ifa lawyer did not give ‘tajvij’ his 
clients suffered. Out of 53 lawyers interviewed only six said that 
neither they gave it nor allowed their juniors or clerks to give it. In 
case of such lawyers the attitude of the clerical staff was hostile and 
their work was deliberately delayed. One lawyer said that the practice 
of giving tajvij was so all-pervading that one could not do without it, 
howsoever one may dislike it. 


Legal Aid 
It is now recognised that rule of law and equal protection of law 
are meaningless unless every person has equal access to the institutions 


71 


INDIAN BAR REVIEW 


of justice. The Supreme Court of India has recognised that legal aid 
is an important aspect of the ‘‘procedure established by law’’.12. At the 
higher levels some organised efforts to build public interest litigation 
are also visible.1® The Supreme Court has liberalised the rule of 
locus standi to enable public interest matters to be raised before the 
courts. However, the legal profession as such has not done enough 
for providing legal aid in an institutional manner. In our survey we 
found that the lawyers possessed a very negative attitude towards legal 
aid. One senior laywer said that as the number of lawyers had been 
increasing even at taluka places there was absolutely no need for free 
legal aid. It was just a social work. Another reacted to it by asking, 
“If a person commits an offence, are you going to give him legal aid ? 
The basic idea is detrimental to society’. There were some who said 
that legal aid was a farce, “‘a drama’”’ and “‘all talk of legal aid must be 
stopped forthwith’’. Some said that it was already being given and it 
Should be given in the same way. As we have seen earlier the present 
legal aid is ad hoc and very much personalised. It needs to be insti- 

tutionalised so that it could be available to all irrespective of caste, 
sex, religion or personal relation or friendship. Moreover, at present 
legal aid is a charity. It could become a right only if it was institu- 
tionalised. Some lawyers said that legal aid should be given, but for 
that the government must provide funds. At least some of these were 
contemplating legal aid as a method of aid to junior lawyers. From 
the lawyers’ responses to the questionnaire, we came to the conclusion 
that very few lawyers possessed constructive attitude towards legal aid. 
Very few lawyers thought of their social responsibility as lawyers. 
Such lack of social awareness was not peculiar to lawyers. It would be 
found in other professions as well. But the fact that it would be found 
in other professions is hardly a consolation for the lawyers not posses- 
sing it. Considering the fact that a large number of lawyers earn less 
than Rs. 10,000 per annum, it is no wonder that they are pre-occupied 
with the problem of survival. True, those who are financially better 
off have also not shown greater enthusiasm for legal aid. But then have 
there been any such traditions in the profession since its inception ? 
Since legal aid in India is a late phenomenon, the present indifference 
or hostility of a large number of lawyers should not be surprising. 
Efforts will have to be made to motivate them to do legal aid. This 
will require a programme of education by which lawyers and judges 
would be exposed to the need for legal aid. The lawyers’ attitude 
towards legal aid shows that modernisation of legal culture has not yet 
touched the lower echelons of the legal profession. 


Administration of Justice 


It is well known that because of the laws’ delays, justice is denied 
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to many. We asked our lawyer friends in the interviews what they 
thought were the reasons for the delays in the administration of justice. 
It is interesting that 30 out of 53 lawyers admitted that lawyers were 
partly at least responsible for the delays. While 25 thought that 
government was partly responsible, 29 thought that the judges were 
partly responsible. Twenty-eight lawyers held the clients partly 
responsible. However, only 19 lawyers blamed the present procedures 
and only six thought that the court staff was responsible for the 
delays. Two lawyers opined that the Government was entirely res- 
ponsible, one thought that lawyers alone were responsible, two thought 
that the judges were entirely responsible. Nobody expressed the view 
that the clients were entirely responsible. When we asked the clients 
in their interviews—how long it took to conclude the matter—all had 
different answers. The longest period was 42 years (it was a suit for 
partition) and the shortest was only six months (it was a divorce 
matter). 


The picture that emerges from the above discussion is rather 
disappointing. The legal profession at present has a very poor social 
image. Its structure as well as behaviour is predominantly feudal. 
There is a cut-throat competition and various unethical practices such 
as touting, undercutting etc. are prevalent. The difference between the 
profession and a businees is disappearing. ‘“‘Modernisation’’ which 
means rule-mindedness, professionalisation, rationality seem to be 
absent as will be seen from the determination of fees, lawyers’ behavi- 
our towards the clients and various other practices referred to earlier. 
The lawyers’ views on legal aid, public interest litigation show their 
total ignorance of modern thought and ideas. Their professional 
behaviour as seen from their relations with the clients, judges etc. 
does not satisfy the test of professionalisation, which implies confidence 
in expertise and craftsmanship. We often hear from members of the bar 
that a brilliant student of law fails at the bar and a very mediocre one 
becomes a successful lawyer. This may reflect badly on our system of 
legal education, but it also reflects adversely on the profession which 
lacks two essentials of a modern legal culture, namely, rationality and 
professionalism. 


Conclusion 


It has been often said that the legal profession is reactionary, 
opposed to social change, parasitical and socially irresponsible. But the 
fact remains that whenever something goes wrong, we need lawyers to 
investigate, examine and decide matters. Our Constitution doubtless 
imposes a heavy responsibility on our courts—they are the protectors of 
fundamental rights and as interpreters of the Constitution supposed to 
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facilitate social transformation. The courts in India have been subjected 
to criticism for their pro-property decisions or for considering directive 
principles of State policy as less important than fundamental rights. The 
judges and lawyers together produce the decisional law and we must see 
that they have the right attitude and orientation towards social change. 
The recent decisions of the Supreme Court have shown that the Court 
has been activist in building up the jurisprudence of human rights of the 
under-privileged. Simultaneous growth of public interest litigation has 
been another significant development which ultimately would increase 
accountability of public authorities and facilitate access to justice. The 
decisions of the Supreme Court and the high courts doubtless give 
evidence of a new thrust by the legal profession towards social engineer- 
ing. The Bar Council of India’s courageous step of restructuring the 
legal education, if ultimately implemented even though with some minor 
changes, might make significant impact on the legal services to be 
rendered in the future. 


The main motivation for this survey was to see how far these new 
values had percolated to the grass-root levels of the legal profession. 
A district bar is bound to have its own peculiar value system—with its 
own perceptions of social change and lawyers’ role. We tried to obtain 
this information by studying (1) the caste/religion/age/sex composition 
of the bar; (2) the academic and scholastic pursuits among lawyers; 
(3) socialisation; and (4) professional practices such as those observed in 
senior-junior, lawyer-client and lawyer-judge relationships, fee fixation, 
touting etc. All these together constitute the “legal culture’’.14 Legal 
culture has been defined as that comprising the values and attitudes 
which bind the system together and which determine the place of the 
legal system in the culture of the society as a whole. The culture of the 
legal profession is an important component of such legal culture and we 
intend to verify how far the culture of the legal profession as reflected 
by the composition, career opportunities, craft techniques and patterns 
of legal thought and attitudes of the law professionals towards the legal 
system is consistent with and helpful to social change visualised by the 
Indian Constitution. In other words we undertook to survey how far 
the essentials of a modern legal culture which is necessary for the 
operation of a modern legal system have been assimilated or absorbed 
by the Pune city bar. What we find about the Pune bar may be more 
or less true of the other district bars also. We do not claim that our 
findings are statistically fool-proof. They may not be. Our effort has 
been to throw some light on this subject, which has so far remained 


almost unexplored. 


The main questions set for this survey were as follows: (1) Whether 
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the composition—present as well as future—of the bar was changing or 
likely to change in the direction of equal opportunities? (2) Whether 
career opportunities of lawyers depended on merit or whether they 
depended on ascriptive status or inherited advantages? (3) Whether the 
weaker sections such as women and backward classes were well re- 
presented in the bar and what career prospects were held out for them? 
(4) What were the academic pursuits of the lawyers, what were their 
political leanings and social involvements? How many of them consider- 
ed it their duty to offer legal services to the community? How many 
lawyers had given any thought to the need for public interest litigation? 
(5) How far was the legal profession modernised? Modernisation was 
to be inferred from religion/caste/class compositions, vertical mobility, 
academic pursuits, social awareness, perception of the potential of law 
as an instrument of social change and professional behaviour revealed 
through junior-senior, lawyer-client and lawyer-judge relationships. 
Marc Galanter! gives the following as the distinguishing features of a 
modern law: (1) Modern law consists of rules that are uniform and 
unvarying; (2) Modern law is transactional i.e. rights and obligations are 
apportioned as they result from transactions between parties (contractual, 
tortious, criminal) rather than determined by factors such as birth, age, 
sex, etc; (3) Modern legal norms are universalistic; (4) the system is 
hierarchical; (5) the system is organised bureaucratically; (6) the system 
is rational; (7) the system is run by the professionals whose qualifications 
come from mastery of techniques of the legal system itself, not from 
possession of special gifts or talents or eminence in some other area of 
life; (8) the system is amendable and; (9) the system is political. By 
modernisation we mean a movement of the professional culture towards 
acquiring the above qualities. Although the Indian legal system has all 
these qualities, at least in a formal sense, this study undertook to find 
how far they were assimilated in the legal culture of the legal profession. 


Composition of the Bar 

We found that Brahmins continued to be the most dominant group 
of the Pune city bar. Brahmins were the largest in number (106 out of 
243 i.e. 43.62 per cent). Their percentage increased as we went towards 
more experienced or elderly lawyers. Nine out of 11 lawyers who were 
above 70 years of age were Brahmins and similarly 27 out of 38 lawyers 
who had practised for over 20 years were Brahmins. In the income-wise 
distribution also Brahmins were the most affluent group. Brahmins 
constituted 48.27 per cent of the total number of lawyers whose family 
annual income was above Rs. 25,000 (24 out of 29). Almost the same 
percentage stays regarding the professional income. Out of 58 lawyers, 
whose near relations were practising advocates, 34 (58.62 per cent) were 
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Brahmins. Out of 50 senior lawyers, 30 (60 per cent) were Brahmins. 
Out of 29 lawyers with post-graduation, 14 were Brahmins. Brahmins 
were, therefore, the most influential class. This influence, however, might 
become less in the coming years. 


The class composition reveals the lower-middle class structure of 
the Pune city bar. 79.42 per cent of the lawyers came from families 
whose annual income was less than Rs. 25,000 and 52.26 per cent of the 
lawyers came from families whose annual income was less than 
Rs. 10,000. The bar was, therefore, bound to reflect the conservative 
middle class social philosophy. Legal career, except at the highest courts, 
and that too to those privileged families which had ancestral roots in the 
profession!® did not seem to hold out attractive career opportunities to a 
large number of young people. Moreover, the chance element in the 
success at the bar was much greater as compared to that in other pro- 
fessions. Itis such uncertainty that weans away a large number of 
talented young men and women from pursuing the legal career. Even 
those who study law do not necessarily join the bar—and even those 
who study and intend to join the bar are required to opt for something 
else. 


Career Opportunities 


The question of composition is related to the career opportunities 
that are open to a young lawyer. We have observed that 58.84 per cent 
of the lawyers surveyed by us were earning less than Rs. 10,000 per 
annum. Further, there was almost stagnation in career opportunities. 
The income-wise analysis of our sample shows wide disparities of income. 
There were 11.11 per cent of the lawyers who said that they had no in- 
come at all. 20.75 per cent of the lawyers earned less than Rs. 5,000 
annually and 27.16 per cent earned between Rs. 5,001 and Rs. 10,000. 
As against this only 8.64 per cent of the lawyers earned more than 
Rs. 25,000 annually. We have also observed that the vertical mobility 
in the legal profession was downwards. Very few lawyers had risen above 
their family income group and gone into the higher professional income 
group. On the contrary the journey has been from a higher family 
income group to the lower professional income group. It has been 
observed that the lawyers who had near relations in the profession could 
make quicker progress than those who had no such near relations in the 
profession. 


The poor financial returns also must discourage the talented young 
men and women from taking up legal career. It isa fact that the first 
choice of a bright student in these days is seldom law—it would be 
medicine or engineering or government Service or service in private 
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sector. Those who are good minds and have the support of some 
established lawyer venture to go the high court or the Supreme Court. 
The district bar does not attract such of them, though exceptions are 
always there. On the one hand 58.84 per cent of the lawyers earned 
below Rs. 10,000 annually and out of these 27 had no income at all, on 
the other hand, 8.64 per cent of the lawyers earned more than Rs. 25,000 
annually out of which one earned between Rs. 30,001 and Rs. 40,000, 
two between Rs. 40,001 and Rs. 50,000, two between Rs. 50,001 and 
Rs. 60,000, another two between Rs. 60,001 and Rs. 70,000, one between 
Rs. 70,001 and Rs. 80,000 and one upto Rs. | lakh. The range from nil 
income to Rs. 1 lakh per year shows the wide disparities of income in 
the profession. It should further be noted that out of 27 who had no 
income at all, 23 had practised for less than five years, two had practised 
for more than five but less than ten years and one each above 11 years 
and 20 years. 


Weaker Sections—Women and Backward Classes 


Women constituted about 7.66 per cent of the Pune bar (61 out of 
796). The percentage of women in our sample fell from 26.88 to 3.22 
when we compared the age-group of 21 to 30 years with the immediately 
higher age group of 31 to 40 years. Although many women joined the 
bar the number of those staying was far less. Out of 35 women 16 (45.71 
per cent of the total women lawyers) were Brahmins, six were Hindu 
others, three were from backward classes and eight were non-Hindus. 
The number of women lawyers among backward classes was three among 
14 (21.42 per cent). This was, however, an accident. We cannot say that 
backward class women were more liberated than women among Hindu 
others, who constituted six out of 68 (8.82 per cent). Out of 35 women 
lawyers five came from families whose annual income was above 
Rs. 25,000 and ten from families whose annual income was more than 
Rs. 10,000 and less than Rs. 25,000. Thus 15 out of 35 women lawyers 
came from families whose annual income was above Rs. 10,000. Near 
relations of 22.85 per cent of the women lawyers were practising lawyers. 


This was almost equal to the percentage for the entire sample which was 
23.86. 


We have already noticed that 21 out of 35 women lawyers were 
juniors whereas 13 worked independently and one was a senior. Women 
had certain advantages as compared to the lawyers from backward class. 
They came from more affluent family background—higher castes and 
higher income groups and with more near relations in the profession. It 
is interesting that 21 out of 35 women were juniors, whereas only one 
out of 14 backward class lawyers was a junior. Women have no problem 
of finding a senior. It is flattering to the male ego to have a woman as 
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a junior. Some of our interviewees confided to us that the number of 
women juniors had become a status symbol in the profession. But 
barring a few, women do not seem to have made much progress pro- 
fessionally. Social image of a woman asa housewife or mother—also 
reinforced by Indian commercial cinema—has a great role in discourag- 
ing or obstructing women’s progress. Even the clients do not seem to 
take them seriously. The picture may be changing at the higher levels, 
but in a district place like Pune, their position amply proves that 
tradition dies hard. The backward classes were under-represented and 
mostly remained at the lower echelons of the bar. They were few among 
seniors, elderly and higher income earning lawyers. They came from 
relatively poorer families and had to encounter a great deal of social 
prejudice in a profession in which chances of success greatly depended 
upon social contact. Our survey did not reveal that their position was 
likely to improve in the near future. 


Social Image of the Bar 


We have observed that a large number of lawyers were apolitical 
and lacked social awareness. Very few possessed studious habits. Very 
few possessed or bought books on law. True, that since many of them 
earned so little, they had no incentive for buying books or for keeping 
their knowledge of the law up-to-date. Very few of our interviewees 
said that they dealt with any public interest litigation and very few 
seemed to know what public interest litigation meant. The popular 
image of a lawyer was that of a seeker of money with total indifference 
to the cause of justice. This image seemed to be shared widely as 
appeared to us from our informal talks with lay people who had come 
in contact with the lawyers. A very exaggerated picture of the anti- 
social character of the lawyer was given by one retired lawyer. We have 
seen that the lawyers had no fixed schedule of fees and that the fees 
varied according to the capacity of the client. Lawyer-client relationship 
is rarely of a very harmonious nature. A very senior lawyer of Pune 
told us how his client who was a vegetable se!ler did not even recognise 
him when he went to buy vegetable. This comment, however, needs to 
be read along with his earlier statement that he maintained purely busi- 
ness-like relations with his clients. The lawyers confided in us that 
there was an increasing tendency among lawyers to cultivate personal 
relations with the judges or magistrates. A lawyer who was socially close 
to the judge was believed to have greater chance of success. The litigants, 
therefore, chose a lawyer who was supposed to have closer social rela- 
tions with the judges or magistrates. The impersonal as well as impartisan 
image of the judiciary has also been considerably eroded. The lawyers’ 
attitude towards legal aid is also not constructive. It suffers from total 


78 


Vol. 10 (1) : 1983 


non-exposure to ideas of liberalism and social justice. True, some 
lawyers have been doing legal work for social purposes. But unfortu- 
nately their number is too small. We heard complaints of indifferent 
attitude of the lawyers in legal aid cases. The reactions of some senior 
lawyers to our questions on legal aid were simply shocking. They 
described it as a farce and a political stunt which, considering the 
realities, is not a wrong statement. But we could see that they were 
hitting not at the hypocritical character of most of the legal aid schemes 
that were in operation today but at the very idea itself. No wonder that 
legal aid has not made any progress at the district and taluka levels. 


We have come to the conclusion that the composition of the bar is 
status quo-oriented. The financial rewards offered by legal career being 
sO meagre, very few students of good quality are attracted to legal pro- 
fession. The equipment of those who join the profession—intellectual 
as well as sociological—is not for using law as an instrument of social 
change. Since very few earn a lot and a large number of them remain 
on a very paltry income, the attitudes are not favourable to social change. 
Even those who are known as successful lawyers are mere good crafts- 
men. They seldom display any deep scholarship or insights into the 
inter-action between law and society. The lack of social awareness and 
professional orientation could be seen from the lawyers’ reaction to our 
survey. Our research investigators encountered stiff resistance, in- 
difference and at times hostility of the lawyers. Many lawyers just 
could not appreciate of what use such research could be. One senior 
lawyer turned out to be very hostile. He made one of the questionnaire, 
asked other advocates not to fill it and even insulted the investigators 
(though they were ladies). Another senior lawyer, however, co-operated 
willingly, though he gave many accounts of his personal achievements 
which were not relevant to the study. Some lawyers even suspected that 
we collected the information as secret agents of the Government and that 
they might come in trouble if they gave us the information. Our research 
investigators found that barring a few exceptions, most of the lawyers 
were rather sceptical or ignorant about this research in particular and 
about study and research in general. It is often talked at the bar that a 
good student of law seldom becomes a good or successful lawyer and a 
mediocre student may prove to be very successful. This may have 
various reasons, one being the total irrelevance of the present legal 
education to social and professional needs. But the very lawyers who 
say so are Often the defenders of the present system of legal education. 


Our conclusion might sound rather pessimistic, but we are not. We 
feel that the legal profession must be forward-looking and must cons- 
ciously use law as an instrument of social change. In an industrially 
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developing society lawyers would doubtless have to perform important 
tasks which could be financially rewarding as well as socially beneficial. 


Far-reaching changes in the system of justice would be necessary if 
public confidence in its integrity and usefulness is to be restored and 
strengthened. Some of such changes are—(1) re-organisation of legal 
education in order to provide for the exposure of the future lawyers to 
the dynamics of law and its inter-action with society (this is now being 
attempted by the Bar Council of India); (2) provision for orientation as 
well as refresher courses for the practising lawyers; (3) a comprehensive 
legal services programme which will facilitate access to justice and pro- 
mote the proper legal culture of an egalitarian and liberal society; and 
(4) procedural reforms so as to eliminate the law’s delays including 
de-professionalisation of dispute settlement in some areas (family, 
matrimonial matters). 
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SOCIALISM UNDER THE CONSTITUTION : PROMISE 
AND PERFORMANCE 


JUSTICE O. CHINNAPPA REDDY 


In the beginning there was the word and the word said, “‘Let there 
be light’? and there was light. In India there is the Constitution and 
the Constitution says, ““Let there be socialism’’, but where in our country 
do we find socialism ? Socialism is not like the word of the God of the 
Old Testament. By merely incorporating the word ‘socialism’ in the 
preamble of the Constitution, India cannot and has not become a 
socialist country. It appears we have a long, long way to go and a 
weary and arduous journey ahead. 


The word ‘socialism’ is understood by every one according to his 
lights and notions or as it suits him. Of course, it has to be so, 
Words too are democratic; they cannot be confined or imprisoned, 
though judges, lawyers, legislators and lexicographers do try hard to 
do so. They acquire different meanings according to the context, 
according to the times and according to what is intended to be 
conveyed. You may remember the conversation in Alice and the 
Looking Glass: ‘“The question is,”’ said Alice, ‘whether you can make 
words mean so many different things’. ‘“‘“The question is’’, said 
Humpty-Dumpty, “which isto be the master.... that’s all’. And, 
while talking of words, I have often used the words ‘revolution’ and 
‘bourgeois’. If you don’t like the word ‘revolution’, either because it 
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has come to be associated with a certain kind of political action or on 
account of its emotional overtones or because it has become so as to 
be devoid of meaning, you may substitute the word ‘revolution’ by the 
expression ‘fundamental change’. Similarly, when I use the word 
‘bourgeois’ to describe my own class and its way of thinking, I do not 
do so in a contemptuous or denigratory way but only in the manner 
of a historian scientist to describe today’s ruling class. 


We are familiar with many brands of socialism. We have Utopian 
socialism; we have Fabian socialism; we have Soviet socialism; Chinese 
socialism; Cuban socialism, etc. There is even a recent book by 
Dr. V.K.R.V. Rao titled ‘“‘Indian Socialism’’. Harbert Morrison is 
reported to have said once, in an apparently defiant mood, that 
socialism was what the Labour Government did. Much of the con- 
fusion, if I may say so, is due to the paternalistic and almost arrogant 
attitude of the philosophers and intellectuals of the past who thought 
that they knew what was good for society and humanity and that they 
could transform the world into a better world according to their ideals. 
They had to fail inevitably and their dreams had to fade away as 
dreams always do, because their theories were not based on the bedrock 
of science and history but on the shifty sands of vaporous and transient 
ideals. But this they did, they provoked thought and debate, leading 
finally and inevitably, as all socialist roads must lead, to Kar] Marx, 
who was the first to provide a scientific, logical, coherent, systematic, 
history-based socialist theory for the benefit of the emerging working 
class movement. He replaced the vague dreams of earlier socialists 
with the laws of history and science and fashioned tools for waging 
the struggle to end all class-struggles. I will not attempt any discourse 
on Marxist theory. I am not the least competent to do so. But Ido 
say that Marx was the founder of what he himself called ‘scientific 
socialism’. He dealt not with ethereal visions, but with material 
reality. To him, socialism was not a pious, Utopian dream but a 
potent, present possibility. He probed history, he analysed past and 
present social, political and economic systems and he discovered the 
laws influencing and regulating the development of society. The laws 
that he discovered showed socialism to bea necessary and inevitable 
product of history. Distinguishing between various economic modes 
of production, primitive, ancient, feudal, capitalist and, in the future, 
socialist, he explained how in every historical epoch, economic power 
was gained by the development of the forces of production and how it 
resulted in a class struggle, for the control of society, between the | 
existing ruling classes and the classes gaining economic power through 
the new forces of production. Every class struggle resulted in the 
creation of a new society. Each new society would then establish its 
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new classes and its new forms of oppression and exploitation. In every 
age there would be a conflict between State power and the rising 
revolutionary class of that age and out of the conflict would grow the 
current ideas and ideologies. The class struggle may not be seen by 
those involved in it as aclass struggle. It may take fancy garbs and 
appear as a fight for religion, for liberty, for equality and so on, the 
class seeking the control of society adopting a revolutionary pose and 
developing a revolutionary ideology. Thus, it was that ‘‘the bourgeoisie 
destroyed the feudal system and on its ruins established the bourgeois 
social order, the realm of free competition, freedom of movement, equal 
rights for commodity owners and all the other bourgeois glories’’. 
Thus, it is that the proletariat, using the very weapons forged by the 
bourgeoisie, will be able to triumph over the capitalist system and 
build upon its ashes a new socialist society. As has been said, ‘‘the 
history of all hitherto existing societies is the history of the class 
struggle’. Working on the basis of science and history and recognis- 
ing Marx as the founder of scientific socialism, what do we understand 
today by socialism? First of all, it expresses the struggle against the 
entire social order of the capitalist system, its rulers, its supporters, 
its ideologists, its apologists, its willing slaves and all those whose 
interests are bound up with its survival. It expresses the proletariat’s 
angry protest against the viciousness of the material and cultural 
poverty inflicted by the capitalist system and its competitive, grasping 
ethos, on the mass of the people and the degradation and dehumanisa- 
tion of labour. It voices the hopes and aspirations of the exploited, 
the oppressed and the unfortunate. It means the abolition of all 
relationships in which man is humbled, enslaved, abandoned and 
despised. Naturally, it rejects bourgeois liberalism and affirms the 
ideal of an egalitarian, democratic, classless society. To achieve this 
a vital and essential step is seen as the ownership and control of pro- 
ductive wealth by the community and its unswerving use for communal 
ends. This must necessarily mean an end of all private ownership of the 
means of production and its replacement by social ownership, resulting 
in the elimination of the very basis of the exploitation of man by man. 
Another equally vital step is the adoption of a totally scientific ap- 
proach in all human activity, doing away with false hypotheses, false 
theory and superstitious belief. It means a recognition of the reality 
that ‘the world today is made and is powered by science’; and ‘for any 
man to abdicate an interest in science is to walk with open eyes towards 
slavery’. It involves the full development of the human personality, on 
the one hand, and the development of science and technology, on the 
other. It involves a new social ethos, an abolition of every manner 
and kind of discrimination whether based on sex, race, creed, colour 
or nationality. 
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Having broadly attempted to understand, in my own way, what 
socialism implies, let us look at the Constitution and the law to discover 
whether there is in them sufficient, strong foundation for the establish- 
ment of a socialist State. To begin with, the founding fathers of the 
Constitution were, like the bourgeoisie everywhere, afraid even to 
mention the word ‘socialist? in the Constitution. The word was 
studiously avoided. It was only 27 years after the Constitution that 
Parliament by the 42nd amendment added the word ‘socialist’ in the 
preamble to the Constitution. The result of the amendment implies a 
dedication of the people of India to the establishment of a socialist 
State. In the original preamble to the Constitution, the people of 
India had already dedicated themselves to the ideals of justice, social, 
economic and political, liberty of thought, expression and _ belief, 
equality of status and opportunity and the dignity of the individual. 
Certain rights of a peculiarly individual character, primarily meant to 
protect the citizen against arbitrary State action and, therefore, designed 
to foster the ideal of a political democracy and to prevent the establish- 
ment of authoritarian rule were made fundamental rights, justiciable in 
a court of law. The right to property was amongst those rights, but 
it is no longer so by reason of another amendment of the Constitution. 
Several of the fundamental rights are ordinarily capable of enjoyment 
only by persons who are already free from want and necessity, but are 
of little meaning and less value to the hungry and the homeless. The 
Constitution-makers were aware that mere adherence to an abstract 
democratic ideal was not enough and that it was necessary to secure 
to the people economic and social freedoms in addition to political 
freedom. Though the importance of securing economic and social 
freedoms was realised, curiously enough, though designedly, neither 
the right to work, nor the right to an adequate means of livelihood, 
to just and humane conditions of work, to a living wage and a decent 
standard of living, nor the right to education or the right to public 
assistance in case of unemployment were made Fundamental Rights. 
Everything that smelt of socialism was relegated to the category of 
Directive Principles which the Constitution itself announced shall not 
be enforceable by any court. True, the Directive Principles, it is so 
announced in the Constitution, are to be fundamental in the governance 
of the country, and the State is directed to apply Directive Principles 
in making the laws. True, the State is enjoined by the Directive 
Principles to secure all these rights and to promote the welfare of the 
people by securing and protecting a social order in which justice, social, 
economic and political, shall inform all the institutions of the national 
life. True, concentration of wealth and means of production to the 
common detriment is to be prevented and ownership and control of 
the material resources of the community are to be so distributed as to 


85 


INDIAN BAR REVIEW 


best subserve the common good. But these directives are not enforceable 
in a court and, so, they remain, as indeed the history of these 30 years 
has shown, so many pious superfluities. It should be obvious that one 
cannot conceive of a socialist State where the right to work, the right 
to a decent wage and the right to education, particularly scientific edu- 
cation, are not guaranteed. It is equally obvious that we cannot 
conceive of a socialist State where what is sought is not the elimination 
of private property and ownership and the complete control of all the 
means of production of wealth and not mere prevention of concen- 
tration of wealth and means of production. Nor is it possible to 
contemplate a socialist State where workers are not involved and are 
not required to participate in decision-making managerial and planning 
activity. Unless the basic tenets of socialism are duly and appropriately 
incorporated into the Constitution it is difficult to contemplate our 
Constitution as the Constitution of a socialist State. The mere incor- 
poration of the word ‘socialist’ in the Preamble of the Constitution 
does not make it a socialist Constitution. It may be, and indeed it is, 
a liberal Constitution, but liberalism and scientific socialism are far 
removed from each other. Liberalism is of the past. It was a useful 
enough ideological weapon in the struggle of the bourgeoisie against 
feudal forces. It may have its own limited uses even now, but it is not 
a sharp enough or a scientific weapon to be successfully employed in 
the proletariat’s revolutionary struggle against capitalistforces. What 
then must we do to transform the existing Constitution int&~a socialist 
Constitution ? Quite obviously, there have to be some fundamental 
and revolutionary changes. Such of the Directive Principles as are 
mere boneless wonders without sanctions behind them require to be 
transformed into ‘bone and marrow rights’. Surely, the right to work, 
the right to a living wage and decent conditions of work, the right to 
education and all such rights must be lifted bodily from the Directive 
Principles’ chapter and moved into the Fundamental Rights’ chapter. 
Private ownership of the material resources of the community and the 
means of production must be abolished by the Constitution itself. 
The system of private distribution must go too. It must be replaced 
by a public distribution system aimed at reaching every man according 
to his needs. These are essential preliminary steps. There have to be 
many more important and far-reaching changes. It is for those who 
believe in Constitutional means of achieving socialist goals to suggest 
such Constitutional ways and means of transforming our existing 
Constitution into a truly socialist Constitution. The principle of 
Constitutionalism is vigorously in question and the attack upon it 
is persistent and determined. The choice which the people may have 
to make is between the orderly processes of the law and the processes 
of force which seem so much more swift and effective. It is, therefore, 
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necessary that those who believe in Constitutional means of achieving 
the socialist revolution should rise to the occasion, move swiftly and 
come forward with their plans and blueprints before other forces take 
over. 


While suggesting Constitutional means of ushering in socialism, it is 
perhaps useful to know to what I perceive to be the struggle on the 
Constitutional and legal front between the bourgeoisie and the revolu- 
tionary forces ever since we achieved independence. In the beginning, 
the revolutionary forces led by the emerging Indian bourgeoisie, inspired 
by the liberal ideals of liberty, equality and justice, the very ideals which 
were said to have inspired the colonial lords in their fight for survival 
against Fascist hordes, put an end of colonialism and feudalism. The 
Indian Independence Act saw the end of the colonial rule in India and 
the Instruments of Accession similarly put an end of the feudal authority 
of the princes. The same revolutionary forces led by the triumphant 
bourgeoisie gave us the Constitution. With the bourgeois memory still 
green and fresh from the victorious battles with the colonial and feudal 
forces, the Constitution-makers recognised certain freedoms and rights 
as basic and incorporated them into the Constitution as Fundamental 
Rights. They were, however, careful enough to forge an armour for the 
protection of their own class interests (1) by subjecting some of the 
freedoms to reasonable restrictions, (2) by including the right to property 
among the fundamental rights, (3) by providing for preventive detention, 
and (4) by relegating rights of great importance such as the right to 
work etc., to the category of Directive Principles which could not be 
enforced ina court of law. The Directive Principles, unenforceable 
though they were, did not go far enough even to say that all means of 
production and distribution should vest in public ownership. The 
Constitution-makers specially entrusted the Supreme Court with the task 
of protecting fundamental rights. It was apparently thought that the 
judiciary, steeped in the British tradition but always ready to borrow 
from American jurisprudence, could always be relied upon to expound 
all the rules of interpretations perfected by the bourgeoisie in Britain 
and America. The faith was not unjustified as events showed. Even 
after the coming into force of the Constitution, there were some vestiges 
of feudalism. The bourgeoisie which had emerged as the ruling force 
after the Constitution struck a death below to the vestiges of feudalism 
by the enactment of legislations abolishing zamindaris in various States. 
The feudal forces fought legal battles for their survival but the rulers 
were quick to pass the first and 17th Amendments of the Constitution 
so as to prevent any challenge to the legislations relating to the abolition 
of the zamindaris. The Supreme Court responded suitably by uphold- 
ing the validity of the first and 17th Amendments in Shankari Prasad’s 
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case and Sajjan Singh’s case. The court upheld the right of Parliament 
to amend the Constitution even so as to abridge or take away any of 
the Fundamental Rights. The bourgeoisie was now firmly established 
as the ruling class but the forces of change were not satisfied with the 
abolition of zamindaris. They wanted land reforms of a far-reaching 
character. Slowly the forces of change gained momentum and mounted 
an attack on the ruling class. The insistence on land reforms led to 
half-hearted legislations in various States imposing ceiling on the holding 
of agricultural land. This vitally affected the bourgeois land-owners. 
It was the bourgeois land-owners that went to court this time to protect 
themselves and this time it was they who challenged the right of Parlia- 
ment to abridge or take away any of the fundamental rights. The 
Supreme Court obliged and, going back upon its earlier views in Shan- 
Kari Prasad’s case and Sajjan Singh’s case, the Supreme Court in Golak- 
nath’s case denied to Parliament its right to amend the Constitution so 
as to abridge or annul any of the fundamental rights. While in 
Shankari Prasad’s case and Sajjan Singh’s case, the bourgeoisie in its 
revolutionary fight against feudal forces successfully asserted the absolute 
right of Parliament to amend the Constitution, the same bourgeoisie in 
resisting the revolutionary forces in Golaknath’s case successfully denied 
that very right to Parliament and asserted the immutability of funda- 
mental rights. These cases are not accidents but they are ‘facts of life’ 
and facets of the continuing class struggle. Golaknath’s case soon came 
under vigorous attack by acadamics, lawyers, Parliamentarians and other 
forces of revolutionary change. The Supreme Court was called upon to 
reconsider the matter and in Keshvananda Bharathi’s case the full court 
decided that Golaknath’s case had been decided wrongly. Even as the 
forces of revolution appeared to succeed in getting the decision in 
Golaknath’s case reversed, the bourgeoisie secured a victory by persuad- 
ing the court to rule that Parliament did not have the power to amend 
the Constitution so as to alter its basic structure. What the basic 
‘structure was not explained by the court, which reserved to itself the 
right to adjudicate upon every future amendment of the Constitution, 
whether such amendment altered the basic structure or not. So another 
citadel was built around the Constitution. Of course, both the bour- 
geoisie and the forces of change are using the decision to contend that 
whatever amendment is disadvantageous to them alters the basic structure 
of the Constitution. Thus in Mrs. Gandhi’s case the court struck down 
the amendment of the Constitution which sought to give blanket 
immunity from challenge to the election of the Prime Minister and 
pronounced the election to be valid despite the judgement of any court. 
On the other hand in Minerva Mills case, the court struck down those 
provisions of the 42nd Constitution Amendment Act which conferred 
immunity from challenge to legislation made to give effect to the policy 
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of the State towards securing all or any of the principles laid down in 
Part IV, i.e., the chapter on Directive Principles. 


In the early days of the Constitution, in Gopalan’s case, Gopalan, 
a communist, was detained without trial under the provisions of the 
Preventive Detention Act with a view, it was said, to preventing him 
from acting in any manner prejudicial to the security of the State and 
the maintenance of public order. Gopalan claimed among other grounds 
that the fundamental rights guaranteed by Art. 19 clauses (a) to (e) and 
(g) generally, and clause (d) in particular had been denied to him as the 
law providing for preventive detention did not prescribe a fair procedure. 
His argument was that the provisions of Article 19 should be read into 
Articles 21 and 22 of the Constitution. The Supreme Court denied 
freedom to the communist detenu on the ground that he was not 
entitled to claim procedural fairness as a fundamental right. The court 
held that Article 22 was not controlled by Article 19 and, therefore, the 
validity of a law providing for preventive detention could not be judged 
in the light of the test of reasonable restrictions prescribed by Article 
19 (5) of the Constitution. But years later, when the question involved 
was the right to property, the court, in the Banks’ Nationalisation case, 
showing a great sensitivity, went back upon its view in Gopalan’s case 
and held that a law providing for acquisition of property had to satisfy 
the requirements not only of Article 31, but also of Article 19 of the 
Constitution, Thus via the right to property, though not via right to 
personal freedom, procedural fairness was secured to the citizen and it 
certainly is a potent weapon, capable of being wielded by revolutionary 
forces in appropriate situations. 


In Shivkant Shukla’s case, the Supreme Court dealt what then 
appeared to be a mortal blow to all progressive forces when it held that 
during the period of emergency, entry to the court was totally barred to 
anyone claiming the writ of habeas corpus. But the resurgent classes 
asserted themselves and soon in Maneka Gandhi’s case and in a series 
of other cases, Article 21 has been invigorated and now a law encroach- 
ing upon the fundamental rights of personal freedom and liberty cannot 
be arbitrary, unfair or unreasonable, but has to satisfy the requirements 
of Articles 14and 19. The attitude of the court has, of course, been 
equivocal or ambulatory, now appearing to be progressive, then appear- 
ing to be regressive. The reasonis obvious. The court belongs toa 
class, but possesses a conscience by which I simply mean a historical 
consciousness without implying any moral overtones.‘ When the class 
consciousness takes over, we have Gopalan, Golaknath, Minerva Mills, 
etc. When historical consciousness takes over, we have Maneka Gandhi. 
Waman Rao and such other cases. 
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On the legislative front there have been a few Constitutional amend- 
ments, generally by fits and starts, claimed to pave the road to socialism. 
The 25th Constitutional Amendment provided that no law giving effect 
to the policy of the State towards securing the principles laid down under 
Article 39 (b) and 39 (c) shall be deemed to be void on the ground that 
it is inconsistent with or takes away or abridges any of the rights 
guaranteed by Article 14 or Article 19. The 42nd Constitutional 
Amendment extended the immunity granted by the 25th Amendment to 
laws made to secure all or any of the Directive Principles and not merely 
laws made to secure the principles specified in clauses (b) and (c) of 
Article 39. The 42nd Amendment also introduced the word socialist 
into the Preamble of the Constitution. The Congress Party which was 
then in power was responsible for these amendments. As if not to be 
outdone, the Janata Party, when it came to power, introduced the 44th 
Constitution Amendment doing away with the right to property as a 
Fundamental Right. It is patent that none of these Constitutional 
amendments takes us very much further on the road to socialism. All 
that has been done is to give immunity to certain legislations from 
challenge in courts. There has not been any Constitutional amendment 
or legislation aimed at bringing about a fundamental change in the 
structure of the society. Those Constitutional amendments that have 
actually been made are mischievously suggestive. There is an underlying 
implication that the courts are obstructing the path of progress. That 
is far from correct. It is true that the Supreme Court has revealed a 
tendency to fidget and stumble whenever property rights are involved 
and has functioned as a speed-breaker rather than as a forerunner of 
changes. But Parliament and the Executive have done little enough to 
make India a socialist State, but every time the courts stumbled, they 
have cleverly exploited the situation to provide alibis for themselves. It 
is not judicial pronouncements, but the somnolence and half-heartedness 
of Parliament and the lethargy and indifference of the executive that 
have blocked the way of progress. 1 have already said that there has 
been no Constitutional amendment and no legislation aimed at bringing 
about a change in the structure of society. Half-hearted legislations 
there have been and whole-heartedly they have been strangled at birth 
or in infancy by the executive by their failure to implement them. True, 
zamindaris have been abolished; privy purses have been abolished; 
insurance and banks have been nationalised; coal, transport and power 
have more or less been nationalised; but has poverty ceased and has 
illiteracy been wiped out? Who has reaped the harvest of these 33 
years of independence and who has benefited by the much advertised 
mammoth projects and development programmes? Why have the 
benefits not reached the masses of the people? How come the mono- 
polist and the rich farmer alone have been benefited ? Why are in- 
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equalities becoming wider? If colossal expenditure has been incurred 
on irrigation and power projects, if agricultural credit has been improv- 
ed and if the inputs into agriculture have correspondingly increased, 
have the benefits reached the poor farmers and agricultural workers ? 
Have not all the benefits gone to the rural elite, who dominate the 
rural scene and the local administration and fashion the pattern of 
expenditure of such services? Has this not resulted in the further 
widening of the gap between the upper classes and those at the bottom 
of rural society? Have not industrial empires been growing from 
strength to strength? What has been the result of nationalisation of 
banks and insurance except to make available to industrial maharajas 
and ~nawabs the savings of the people? Has there not been fantastic 
concentration of wealth and economic power? Have Golaknath, 
Keshavananda Bharati and Minerva Mills stood in the way of Parlia- 
ment or the executive in curbing the concentration of wealth and the 
growth of economic power ? 


British socialists regarded public ownership of industry as a 
necessary first step towards the uitimate ideal of socialism. So when the 
Labour Party came to power in the thirties, after some deliberation, 
they opted for the public corporation as the appropriate form of public 
ownership. With the British example before us, the Government of 
India also opted for the public corporation as the appropriate form of 
public ownership and there has been a rash of public sector corpora- 
tions all over the country. Such industries, as have been taken over 
by the State, have been handed over to public sector corporations. But, 
unfortunately, this has been done without investing the workers in the 
industry with any right to an effective share in the direction and control 
of the industry. The result has been that the technocrats of the public — 
enterprises. have forgotton their mission and have turned into a new 
order of plutocrats. They have been claimed and absorbed by the 
class from which they spring, the bourgeoisie. So the technocrat of 
the public enterprise, like his mentor of the private enterprise, wants 
to claim unbridled power aimed at disarming the working classes. For 
this purpose it is claimed that the public sector corporation is neither 
the State nor an instrumentality of the State, an utterly unethical 
argument to my mind. Thus the bourgeoisie continues to rule the 
roost through the bureaucracy and the newly established public sector 
corporations. So the public sector corporations instead of accelerating 
the destruction of the evils of capitalism and expediting the blessings of 
socialism have succeeded in establishing a new oligarchy of technocrat- 
cum-politicians investing them with unbridled power of manipulation. 


It is relevent to cite here the attitude of one such corporation, the 
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National Textile Corporation, which has filed a writ petition in the 
Madras High Court questioning the Constitutional validity of the 
Water (Prevention of Pollution and Control) Act. 


There have been some half-hearted legislations which have never 
been properly implemented by the executive. The land reforms legis- 
lations in various States are examples of such legislations. Apart from 
innumerable exemptions which were given to avoid the provisions of the 
Acts, even the date of coming into force of the Acts was often so 
delayed that every opportunity was accorded for evading the Act. If 
Parliament and State Legislatures really mean business, how is it that 
they have never bothered themselves about the implementation of the 
laws enacted by them. There are various committees such as the 
Estimates Committee, the Public Accounts Committee, the Subordinate 
Legislations Committee, the Privileges Committee and so on. But 
there is no such committee as a Parliamentary Laws Implementation 
Committee to vigilantly watch the performance of the executive in the 
matter of implementation of the laws enacted by Parliament and to 
appraise and evaluate what has been done to implement the legislation. 
Considerable time is expended in Parliament on discussing issues of 
privilege and other like questions, but nothing is heard of any dis- 
cussion in Parliament or in State Legislatures about any review of the 
progress achieved in the matter of implementation of laws intended to 
achieve socialism. Why cannot the Houses of Legislature insist that 
whenever a law is made to further a Directive Principle of State Policy, 
it shall be the duty of the Executive to submit monthly reports of 
progress to special Parliamentary Committees appointed for that 
purpose. 


Enough is said to indicate that it is not the judiciary, but Parlia- 
ment and the executive that have failed the people. The primary 
Constitutional responsibility has always been and is on Parliament and 
the executive, but they have wholly failed to discharge that responsi- 
bility. The judiciary has acted almost as if it were hand in glove with 
them in spite of the seeming occasional conflict between the executive 
and the judiciary. However, in recent years, the judiciary has shown 
a greater awareness of its responsibilities in a socialist State, despite 
the limitations arising from the very constitution of the courts and 
the sphere of their activity. Vital, social and economic issues come 
but rarely before the courts and when they do come up, there are 
several constraints on the power of the court to decide and lead. But 
the courts have been responding to the call of progress as evident from 
some recent decisions of the court, as, for example, where industry for 
the purposes of the Industrial Disputes Act was defined, where the 
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limits of the expression ‘distribution of material resources of the 
community’ was widened, where the principle of ‘equal pay for equal 
work’ was given a Constitutional status, where the workers’ right to be 
heard in certain company disputes has been recognised and where 
pension has been declared to be a right and not a reward. We have to 
discover the ways and means of activising the legislature, the executive 


and the judiciary to positively and resolutely march forward towards 
the goal of a socialist State.* 


. ® . . 
Adapted from a speech delivered at a seminar in New Delhi on 8-9 January, 1983. 


My” 


AIR TRANSPORT SYSTEM IN INDIA : LAW AND 
ADMINISTRATION 


P. K. MENON 


Introduction 


Air transport plays a crucial role in shaping the economic destiny 
of a nation, more so in the case of a developing country like India. 
Development schemes and their successful implementation depend a 
great deal upon the extent of the available transport and communication 
facilities. Indeed, any programme for increasing production in order 
to yield higher dividends must be effectively coordinated with an efficient 
system of air transport. 


India is a vast sub-continent. It is the seventh largest country in 
the world with a geographical area of 3.27 million square kilometres. 
Lying entirely in the northern hemisphere, the mainland extends between 
latitudes 8°4’ and 37°6’ north and longitudes 68°7’ and 97°25’ east. The 
distance from north to south measures about 3,220 kilometres and east 
to west 2,977 kilometres. The second most populous country in the 
world, it has 2,699 towns and 566,878 villages with varying social 
customs, languages, geographical environments and economies. 


A historical study of the origin of Indian aviation would reveal that 
the air services in India were introduced not so much because of 
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economic considerations as for some strategic reasons and administrative 
facilities. It was the intention of holding ‘‘the Middle East theatre very 
largely through the instrumentalities of the air’ and “of buckling the 
empire together in a very remarkable manner’! which prompted Sir 
Winston Churchill, the then Secretary of State for War and Air, United 
Kingdom, to introduce the Cairo-Bagdad-Karachi section in the Imperial 
Airways route structure. 


During the pre-independence period, not enough attention was paid 
to the economic aspects of air transport system in India. The result was 
that air transportation in the country was in stark contrast to the 
passenger-oriented system of the Western world. Soon after indepen- 
dence, India recognised the need for the State to play a progressively 
active role in the development of industries. A number of semi-auto- 
nomous public corporations were created to ensure the maximum use 
of all available resources and facilities instead of allowing them to be 
frittered away on rash and uncontrolled competition. Air transport was 
in the critical formative phase and was beset with unusually severe grow- 
ing pains. Foreseeing the need to conserve and to make the best use of 
the country’s meagre resources and noting that the Indian aviation 
industry was in an urgent need for monetary aid, if it were to expand, 
the Government nationalised it in 1953. 


The nationalisation Act created two corporations—Air India ‘Inter- 
national’ and Indian Airlines Corporation—the former for long-distance 
international air services and the latter for domestic air services and 
services to neighbouring countries. The scale of operations and the 
route system of Air India have expanded continuously since 1953. But 
all has not been well with the Indian Airlines Corporation. It has still 
to prove itself. 


In this paper an attempt will be made to examine the motives, back- 
ground and the degree of control exercised by the Government of India 
over its air transport system. The examination will be preceded by a 
review of the growth of the system since its beginning. 


Development of Air Transport System in Pre-Independence Period 


Indian epics Ramayana* and Mahabharata,’ and poetical works such 
as Raghuvamsa* and Yuktikalpataru® contain many descriptions of flight 
vehicles. They have been named as “‘deva vimana, vaihayasavimana, 
pushpaka etc.’’® Although India’s ancient scultpure, inscriptions and 
paintings produce indications of the longing of her people to accomplish 
the art of flight, there is no positive evidence to prove that the first 
balloon flight occurred any time before the end of the 19th century.” 
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Aviation enthusiasts looked upon the balloon flights as nothing 
more than adventurous sports designed to attract large crowds with 
limited possibilities for commercial use. It was only in February, 1911, 
in pursuance of the arrangements made by the Posts and Telegraphs 
Department of the Government of India, an aircraft officially labelled as. 
“First Aerial Post, United Provinces Exhibition, Allahabad, 1911’’ 
carried a bag of messages in a Humber biplane from the Allahabad 
exhibition ground to Naini junction, a distance of six miles in 
13 minutes.8 


The exhibition flights by foreign adventurers created an interest 
among Indians in flying. This, unfortunately, was not enough to initiate 
advanced study and research in the field of air transportation. Develop- 
ment of aeronautics then, as today, depended upon many factors, such 
as industrial and technological advancement, facilities for -research, 
availability of financial grants and skilled labour. In all these respects,. 
India lagged considerably behind. And, hence, no other aeronautical 
event of significance occurred in the country until after World War I. 


In 1919, though India was not a fully self-governing territory, the 
British Government, in accordance with a declaration of the Imperial 
Conference of 1917 “decided to treat Indian as a dominion, to give India 
a distinct place on the negotiation of the treaty and its signature...’’? 
Having been granted self-governing status India participated in the Paris 
conference and signed the “Convention Relating to the Regulation of 
Aerial Navigation’? of October 13, 1919. On becoming a party to the 
convention, the Indian Government put the regulatory machinery of 
aviation on a sound footing on the basis of principles and standards. 
recommended by the International Commission for Aerial Navigation 
(ICAN).19 


World War I proved beyond doubt that aerial power was necessary 
for the protection of Great Britain and the continuance of the Empire. 
There appeared to have been a significant shift of focus from the naval 
to the air power. 


In order to give the Empire a sense of physical unity which had 
never existed, the Imperial Conference of 1922 emphasised the import- 
ance of faster communications among different sectors of the Empire. 
As a result of the subsequent deliberations, the Imperial Airways Limited 
was incorporated in Great Britain on March 21, 1924. The Imperial 
Airways was subsequently instrumental in implementing the policy of 
opening up the air communications linking Karachi with London. 


With the inauguration of London-Karachi route in 1929, it was felt 
necessary to extend the air services from Karachi to Delhi, the seat of 
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the Indian Government. At that time India had neither the technical 
nor financial resources to operate the services. At the same time to 
permit a foreign airliner to operate domestic services would meet with 
powerful volume of public protests from the nationalist leaders. The 
solution was found in a charter agreement with the Imperial Airways. 
The route was to be operated with aircraft chartered by the Govern- 
ment of India from Imperial Airways who were to retain complete 
technical and operational control. The route was designated as Indian 
State Air Service. According to one critic, the same was somewhat a 
camouflage ‘‘under which India paid the piper without calling the 
tune’’.11 The service started functioning in December, 1929, and 
continued for two years under the terms of the original charter agree- 
ment. 


The arrangement with the Imperial Airways to operate the Karachi- 
Delhi route was not extended beyond December, 1931, mainly because 
of the storm of opposition encountered in the Legislative Assembly and 
in the public Press. It was considered undesirable because the Indian 
funds were being utilised for supporting a foreign airline; further, 
Imperial Airways’ operations did not provide any scope for training 
or associating Indian personnel with their operations. Nevertheless, 
in order to avoid a complete break, in January, 1932, a stop-gap 
arrangement was entered into with the Delhi Flying Club for the 
carriage of mails. This arrangement lasted for 18 months. 


During the period 1933-38, the Indian airlines made steady and 
impressive progress, though it was far from satisfactory considering 
the needs of the country for modern air communications. It was 
essentially an experimental period. The seasonal pattern of some 
of the services was responsible for the low utilisation of the fleet. The 
high cost of fuel and oil was a formidable obstacle in the growth of 
air transport. Shortage of trained personnel was another arresting 
factor. As air travel in India was priced out in relation to the economic 
conditions of the more affluent societies of the West, it was out of reach 
of all but a tiny minority. For all these reasons, aviation enterprise 
was looked upon by potential investors as a very risky venture. The 
airlines, therefore, experienced inordinate difficulties in securing suffi- 
cient share capital. 


The outbreak of World War II had an immediate adverse impact 
upon the scheduled operations of civil air transport in India. The 
passenger traffic was subject to strict control. The air mail scheme 
was suspended and the resources of the Empire Air Services were 
diverted to the needs of the war. Likewise, all domestic air transport 
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Operations were placed on a war footing: The services were run 
directly for the Government and the defence services such as the 
Carriage of freight, military personnel, mails and civil priority 
passengers. 


The popular adage ‘out of evil cometh some good’ proved to 
be true in the case of air transport. The war created unprecedented 
opportunities for expansion and diversification of Indian aeronautical 
activities. The airlines were given special assignments such as the 
survey of the South Arabian route on behalf of the Royal Air Force, the 
carriage of supplies to Iraq, the transport of civilian refugees from 
Burma and the overhaul and maintenance of RAF equipment. 


New aerodromes equipped with long concrete runways were 
constructed; meteorological services, radio communications and landing 
aids were improved. For the diverse services rendered to the war 
effort, Indian companies earned a good remuneration which made them 
financially sound at the end of the war. In addition, the war require- 
ments resulted in training a good number of technical personnel for 
both of the Indian Airlines which made their position strong. Consider- 
able progress’ was also made in the capacity and efficiency of 
performance. 


Even before the end of World War II, the Government of India 
had set up plans for reconstruction and development of civil aviation. 
In accordance with its policy declaration of May 1945,1* the Govern- 
ment framed rules for the establishment and operation of a Licensing 
Board. With the amended rules, scheduled air transport service was 
to start from October 1, 1946, only after obtaining a licence from the 
Air Transport Licensing Board. The Board was an autonomous body. 
It had the authority and duty to examine applications for licences to 
operate air transport services, and of issuing, amending, suspending 
or revoking such licences. In granting or refusing to grant a licence, 
or in attaching conditions to a licence, the Board was authorised to 
exercise its discretion in terms of the need for air transport in the 
area concerned, potential traffic on the route, existing air services and 
the capacity of the applicant as an air transport operator. Every 
operator was also required to submit to the Director of Civil Aviation 
and the Board monthly returns regarding the operation of the licence, 
air transport services as well as the annual returns regarding the finan- 
cial results of the undertaking during each calendar year. 


With the introduction of the licensing system in India, a larger 
number of companies came into operation. Most of the newly licensed 
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airline companies were deficient in organisation, equipment, training, 
and operational standards and many of the new routes lacked traffic 
potential and were, therefore, economically disastrous. Added to this 
was the insufficient utilisation of equipment and staff, and thus most 
airlines were unable to maintain the high standards essential for safety. 
Nor could they provide for later re-equipment with modern aircraft.1% 
Excess capacity, fare undercutting, bankruptcy—all the classic conse- 
quences of over-competition followed one after another during the 
period immediately after the war. 


Period After Independence 


With independence in August, 1947, came the unfortunate parti- 
tion of the country into the Republics of India and Pakistan. Even 
the undivided India had scarcely anything near the equipment essential 
for a nation to compete with the highly industrialised and scientifically 
developed countries of the world. Partition inevitably resulted in the 
change of route pattern and caused the transfer of assets and activities 
of some of the existing airlines. This created grave new problems and 
caused extra strain on the already battered and confused system of 
Indian air transport. 


Be that as it may, Indian independence naturally brought with it 
a fresh impetus for expansion. Partition created severe communal 
unrest which was followed by large-scale migration of population 
from India to Pakistan and vice-versa. In the evacuation of refugees 
from Pakistan, the Indian airline companies covered ‘“‘more than 
300,000 miles and carried about 10,000 evacuees’’.14 Towards the end 
of 1947, Indian air transport was diverted to the task of airlifting food 
supplies and personnel on a large scale to the Kashmir front. During 
a three-week period 750 non-scheduled return trips were made by civil 
transport aircraft between Delhi and Srinagar carrying a load of approxi- 
mately 60,000,000 pounds over a total distance of 620,000 miles.15 
This fortuitious demand for air transport relieved the Indian aviation 
industry partially from its economic strain. 


International Operations 


Apart from the services operated by Indian Trans-continental 
Airways,16 India’s scheduled external air services, up to 1948, had been 
limited to flights to its immediate neighbours, namely, Pakistan, Ceylon 
and Burma. 


At the end of World War II, the Government was confident 
that it was possible for India to establish its own external services 


99 


INDIAN BAR REVIEW 


without collaboration with foreign agencies. By 1947, the United 
States airlines Pan American and TWA had opened services through and 
to India. KLM and Air France were in the process of resuming normal 
services to Indonesia and the Far East. Realising that once foreign 
airlines were solidly entrenched in the world’s best air routes, India’s 
entry would become difficult and financially risky, Air India Limited 
submitted comprehensive proposals to the newly formed Government 
of India. The Government approved the proposals in general, and early 
in 1948 entered into agreements with that company to form a new 
company called Air India International.1’ 


The new company with an authorised capital of Rs. 70 million and 
a paid-up capital of Rs. 20 million was registered on March 2, 1948. 
The company’s first service from Bombay to London via Cairo and 
Geneva was inaugurated on June 8, 1948, with an initial frequency of 
one service a week. 


Air India 


Air India International was taken over by Air India, the nationalis- 
ed corporation, in 1953. Since then Air India has been able to expand 
its services to major cities of the world; it has been able to hold its 
own sway in the competitive world of civil aviation. The growth has 
been mainly due to the high standard of moral and espirit de corps 
throughout all routes of the corporation. In spite of the fact that it 
is a State-owned corporation, it has run on strictly business lines. The 
exemplary record of service maintained by this airline attracts many 
seasoned travellers who ‘“‘choose the Indian company in preference to 
European airlines with a much longer history or service on the route.18 


The development of Indian Airlines Corporation, the domestic 
services, has been rather different. The corporation was established in 
1953 out of virtual chaos by absorption of the eight different airlines.19 
The route system and operational pattern it inherited had been fashioned 
according to the private operator’s concept of unbridled competition 
and unrealistic optimism. The organisational structure was defective in 
many respects especially in regard to the size of staff with widely varying 
scales of pay and conditions of work.29 One of the largest domestic 
airlines in the world, the corporation started with a fleet of 89 aircraft 
74 of which were Dakotas. 


The growth of industrialisation and agricultural production as a 
result of India’s successive Five-Year Plans created a market for air 
travel far exceeding the corporation’s capacity. The traffic began out- 
growing the slow flying capacity of Dakotas. With the continued 
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deterioration in the efficiency of its aircraft fleet and with the rising cost 
of spares and maintenance, the corporation suffered financial losses 
during the first five years of its operation. Only in 1959-60 did it cross 
the break-even point to show a small profit of Rs. 7.81 lakhs. Since 
then, it has run services without incurring any major set-backs. 


Motives and Background of Government Control 


The present development-oriented national policy of India is devised 
against the background of experience drawn from the British rule, and 
from a confrontation of British economic theories with the sae of 
British colonial administration. 


It is a sad commentary on India’s past that the growth of transport 
had been haphazard. It seems that no serious attempt in conformity 
with the aggregate needs of society had at any stage been made for a 
well-planned and co-ordinated development of the country’s transport 
system. Each branch of transport developed in isolation from the other, 
and that too to suit the private or public ends. In so doing the economic 
advancement of the country as a whole was generally ignored. 


In the case of air transport, the general policy of the British 
Government was not substantially different from that of the railways*! 
except that strategic considerations had a dominating influence over all 
other factors. The Cairo-Karachi route was inaugurated for ‘“‘military 
purposes’’.22 


In the early thirties, owing to the financial depression, all air trans- 
port operations were placed on a war footing for defence purposes. 
Soon after the end of the war, India became independent and the policy 
pursued by the national Government has since been geared, in contra- 
distinction to that of the colonial government,?° towards active parti- 
cipation of the State in national economic development programmes. 


Under the provisions of the Indian Constitution,24 Parliament has 
full and exclusive power to make laws with respect to any of the matters 
concerning “‘airways, aircraft and air navigation, provision of aero- 
dromes: regulation and organisation of air traffic and aerodromes, 
provision for aeronautical education and training and regulation of such 
education and training provided by States and other agencies’’25 and 
carriage of passengers and goods by air’’.26 There is no federal-provin- 
cial problem as to jurisdiction for exercising authority on civil aviation 
matters in India, a problem faced by some other Commonwealth 
countries.27 
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As early as 1948, just within one year of independence the Govern- 
ment of India declared the industrial policy which provided a blueprint 
of its views with regard to development of industries and particularly 
with reference to their nationalisation. The policy statement attempted 
to strike a balance between free enterprise and regimented socialism 
through planned economic growth. Also the concept of a welfare State 
was more strongly ingrained in the minds of national leaders and efforts 
have since been made for a planned, and a more or less controlled 
economy. 


Further, the Constitution of India took a comprehensive view of 
the activities of the State, not influenced by the /Jaissez-faire thought of 
the 19th century. In accordance with the Directive Principles of State 
policy,?9 the State shall, in particular, direct its policy towards securing 
the ownership and control of the material resources of the community 
so distributed as best to subserve the common good;?9 and the operation 
of the economic systems does not result in the concentration of wealth 
and means of production to the common detriment.*1 


These basic and general principles were given a more precise mean- 
ing and direction in the Industrial (Development and Regulations) Act, 
1951,82 and later they were reinforced by the acceptance by the Indian 
Parliament in 195483 of the principle of the ‘socialistic pattern of society’ 
as the objective of Indian social and economic policy. The adoption of 
this principle required that all industries of basic and strategic 
importance should be in the public sector.34 


Against this background, we may now see the more specific reasons 
for Governmental intervention in the air transport system. 


The primary reason for the Government control on air transport 
is that of its quasi-public utility characteristics. The expression public 
utility is more of a politico-economic concept than legal; it cannot be 
precisely defined. 


The two generally accepted chief features of a public utility are (1) 
economic necessity or indispensable service that requires public regula- 
tion, ownership or operation, and that (2) the service should have 
monopolistic characteristics.°° The first feature is described by the 
American term ‘affected with a public interest? and by the German 
terms Gemeinntigkeit (public necessity) and Versovgongsbetrieb (primary 
public service).26 The standard used to assign public utility status to a 
particular service has been its inevitable necessity to the society at 
large.3” Even though transport per se is not a basic human need as are 
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the necessities of food, clothing and shelter, yet it has become one of 
the very important necessities of men at any growing stage of advanced 
civilisation. It isa service which affects time and place utility and 
thereby has become the very life-breath of modern industrialised 
nations. 


Air transport renders indispensable service to the civil and military 
administration of a country. In fact, the availability of efficient and 
modern means of transportation facilities is an essential concomittant to, 
and in many cases an initiating cause of, the various manifestations of 
economic progress and development. 


The second important element of public utility is monopoly or 
imperfect competition. Air transport service in an under-developed 
country has certain monopolistic characteristics as pure or perfect com- 
petition does not apply to most of the situations. Transport companies 
are not numerous in these countries and are not always perfect substi- 
tutes for each other. It requires relatively a large capital outlay. The 
rate of capital turn-over during the first years of operation in propor- 
tion to the initial investment is very low. The competition among the 
few airline companies in India immediately after World War II was 
conspicuously ineffective. It created confusion with excess capacity and 
inefficient duplication of facilities and overlapping services. It, thus, 
hampered the development of the industry as a whole, not doing any 
good either to the competitors or to the people at large. 


Two hundred years ago, Adam Smith, the economist, wrote : 
“People of the same trade seldom meet together, even for merriment 
and diversion, but the conversation ends in a conspiracy against the 
public in some contrivance to raise prices.”88 The same situation pre- 
vailed in India in the late forties. A bankrupt line can and did reduce 
even the successful line to its own quandry. This may not perhaps 
happen in other business undertakings where the rule of the survival of 
the fittest holds good. 


Military Consideration 


The airplane is one of the principal instruments for the defence of 
the country. Civil aviation reinforces military air power,89 and the 
latter in turn makes contributions to civil aviation progress, even though 
they are separate and distinct operations. 


Even in the early stages of its development, the European nations, 
pioneers in the field of air transportation, enacted laws for its control, 
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and in general placed the regulation of both civil and military aviation 
under a single Governmental agency, an Air Ministry, with the strong 
belief that commercial aviation was necessary in the interest of national 
defence.49 During World War II, in the United States, the Secretary of 
War authorised and directed ‘“‘to take possession and assume control of 
any civil aviation system, or systems, or any part thereof, to the extent 
necessary for the successful prosecution of the war’’.41 Thus commercial 
airlines and airmen were pooled together ‘“‘to operate under Army and 
Navy authority in the distant war theatres of the world’’.42 


The value of civil aviation to defence will be found first in its 
availability for emergency service during the initial period of war prepa- 
rations and finally in its maintenance of a nucleus of physical facilities, 
namely, aircraft factories, air navigation aids, etc. The recent events in 
India—the Chinese attack of 1962 on the mountainous Himalayan 
region, the Pakistani border skirmishes of 1965 and the secessionist 
movement of Bangladesh in 1971—have emphasised the vital role of 
airlift in the defence of the nation. 


Logistics mobility has always been the decisive factor in the armed 
conflicts ever since the beginning of history, and this is more true today. 
The only difference is that the mobility and speed of movement are now 
identified with air power and can be achieved only through aircraft. 
While the movement of troops and materials to the battle-fronts is the 
responsibility of the Air Force, the civil counterpart by moving them 
from the hinterland to forward blocs and thus sharing the task plays an 
equally important role. 


Safety Considerations 


For every man-made device, there must be a new set of principles 
for its regulation and protection. Regulation for the purpose of safety 
is not a peculiar phenomenon affecting only air transport, but as the 
smallest error in the flight operations will have more serious conse- 
quences than in any other form of transport, the question of safety is of 
paramount importance. Not only does it affect human life but it has also 
tremendous impact on the psychology of general travelling public on 
whose confidence the commercial aviation works. 


Safety in air transport depends on many factors such as ‘‘(a) proper 
equipment properly maintained; (b) pilot skill, intelligence and psycho- 
logy; (c) skillful dispatching and adequate flight control; (d) adequate 
airways and airport facilities; (e) adequate weather forecasting and 
reporting; and (f) promulgation and enforcement of rules designed to 
promote safety”’.*% | 
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Transport aircraft are becoming more and more complicated and 
consequently the demands for supporting services in engineering, aero- 
drome, telecommunications and air traffic control are growing day by 
day. Safety requirements for every new type of aircraft need to be for- 
mulated well in advance, possibly during the design stage itself. The 
problem of safety has been subjected to a sustained and continuous 
study by the International Civil Aviation Organisation, the requirements 
for safety have become increasingly severe and the member-States have 
been cooperative enough to include these requirements in their national 
regulations in order to make them mandatory on the part of airline 
operators. 


Even in the pre-ICAO days, the Indian Government put the regu- 
latory machinery of aviation on a sound footing on the basis of the 
principles and standards of ICAN and of British practices. The Indian 
Aircraft Rules, 1937, as amended from time to time, consist of regu- 
lations governing all the safety aspects of scheduled and non-scheduled 
services as adopted by the ICAO. But, in aviation it is not merely a 
matter of making regulations and enforcing them by process of law. 
Many of them involve extensive organisations to make them effective. 
For example, the Research and Development Organisation of the Indian 
Civil Aviation Department is responsible for research into engineering 
problems relating to modifications and repair of aircraft, operational 
problems concerning aircraft performance at various aerodromes, deve- 
lopment and use of materials for aircraft construction and for giving 
advice in advanced aeronautical training and the encouragement of 
fundamental research in aeronautics. The Air Routes and Aerodromes 
Directorate is responsiable for construction and equipment of aero- 
dromes, their planning, administration and for regulation of air traffic 
control. The Directorate for Aeronautical Communications is concerned 
with planning, organisation and equipment and operation of the aero- 
nautical communication services for safe and regular operation of air 
transport. 


Government Control Over the Airlines 


According to Article 298 of the Indian Constitution, the Govern- 
ment of India, just as a private individual, can acquire or purchase, 
grant, sell, dispose of or mortgage property. In the exercise of its 
executive power, the Government is also empowered to carry on any 
trade or business and make contracts for that purpose. With respect to 
a business carried by itself, the State is immune from the Constitutional 
limitation of ‘reasonable restrictions’ which an ordinary citizen is other- 
wise subject to. By amendment of the Constitution in 1951,44 the State 
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is now free to compete with any private traders or to create monopoly 
in favour of itself without being called upon to justify its action. 


The State may enter into a trade or industry not only for eliminat- 
ing the evils of competition, or for the betterment of administration of 
public utility services but also for the mere purpose of making profit as 
a private business would do. The only requirement is that such action 
should be legally authorised, that it must be authorised by properly 
enacted legislation and not merely by an executive order. Thus, if a 
statute creates a monopoly “‘for the carrying on by the State, or by a 
corporation owned or controlled by the State, of any trade, business, 
industry or service, whether to the exclusion, complete or partial, of 
citizens or otherwise’’4” the reasonableness of such a statute cannot be 
questioned.4®6 The acquisition of private property for public purpose is 
justifiable on grounds that the interests of the public are paramount; 
and that in certain cases, private interests are to be subordinated to 
public interests and the necessities of Government. 


Further in accordance with the provisions contained under Part XIII 
of the Constitution, regulation of trade and commerce could also be 
made in public interest without making undue discrimination and by 
preserving the equality of law and equal protection of law. The general 
principle of freedom of trade, commerce and intercourse guaranteed by 
Article 301 of the Constitution is subject to the limitations which might 
be imposed by Parliament for public interest. Public interest embraces 
“public security, public order and public morality’’.4” The State is 
authorised to impose restrictions not only on grounds of public 
order but also on social and economic grounds as envisaged in the 
Directive Principles of the Constitution.4® 


Armed with these supporting Constitutional provisions, the Indian 
Parliament enacted the Air Corporations Act in 1953 by which the two 
Corporations were created. 


In the attempt to build a planned economy in India, even private 
undertakings are subject to considerable amount of control by the 
Government. Public undertakings set up in fields that are vital to 
economic growth are subject to greater regulation and control than 
private undertakings. The main reason for the nationalisation of air- 
lines was to maintain a close control and strict regulation in order to 
ensure their development in accordance with public interest. Matters 
like the organisational set-up, management, investment on new projects, 
foreign collaboration, fixation of rates, policy-making etc., are reserved 
to the discretion of the Government. As authorised by the statute, the 
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Government exercises a significant degree of control over their activities. 
There are two main types of control : (i) Ministerial control; and (ii) 
Parliamentary control. 


Ministerial Control 


Of all forms of control, the Ministerial control appears to be the 
most crucial. The Minister of Transport and Civil Aviation exercises 
control through his power of appointment of the members of the govern- 
ing body of the corporations, issuing directions, providing finances and 
other miscellaneous ways. 


The Government decides the size of the governing body of each of 
the corporations and appoints the members and the chairman. The 
Government is not satisfied with only formulating the broad policy 
decisions and leaving the rest to the top management; it desires to be 
closely associated in the process of day-to-day decision-making of the 
management. On many an occasion, it may not be possible to make a 
clear distinction between broad policy decisions and management 
decisions. Therefore, in order to ensure proper and smooth functioning, 
the Government exerts indirect control in addition to the formal controls 
and powers. With that in mind, the Government includes a considerable 
number of senior Government officials in the governing body of the 
corporations.49 


It is no doubt true that the actual working of the corporation 
depends upon the personalities involved. Even the appointment of 
the general manager, who is the executive head of the corporation, is 
subject to the approval of the Government. The same is the case with 
respect to the appointment of other important officers. The very 
composition of the members of the governing body tends to reduce the 
independent status of the corporations and makes them like any other 
Government departments. 


In order to maintain coherence between the general policy of the 
Government and its execution through the instrumentalies of the 
corporations, the statute vests power in the Government to give direc- 
tions to either of the corporations as to its exercise and performance of 
functions. These directions are usually of a general character, and 
their scope is not very clear. It may depend mostly on practices and 
precedents. The corporations are bound to shape their activities in 
accordance with the directions.5° 


In addition to this general power of directions, the Government 
has specific powers over the corporations in regard to particular matters 
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of special importance. Thus the Government, if it considers it expe- 
dient in national interest, may issue directions in the following matters : 
““(a) to undertake any air transport service or other activity which the 
corporation has power to undertake; (b) to discontinue or make any 
change in any scheduled air transport service or other activity which 
it iS Operating or carrying on; (c) not to undertake any activity which it 
proposes to do.’’®1 


The Government has wide financial powers in regard to the 
corporation. He who pays the piper calls the tune is a well-known 
saying. The capital stock at the time of the establishment is provided 
by the Government. Any additional capital for the carrying on of 
the business of the corporation is provided by the Government on such 
terms and conditions as the Government determines. The Government 
also exercises control on the borrowing powers of the corporations. 
Furthermore, the Government control extends over expenditure, too, 
by prohibiting the corporations from undertaking any capital expendi- 
ture exceeding Rs. 15 lakhs. The corporations are also required to 
submit returns to the Government regarding their programmes of work 
along with the financial estimates for the ensuing year. 


Parliamentary Control 


The control of the corporation by Parliament exists by the very 
reason that they were created by the statutory enactment. Parliament 
has the indisputable right to nationalise any industry and to formulate 
a coherent framework of policy and structure by which the nationalised 
corporations are required to operate. While enacting legislation for 
the above purpose, Parliament exerts a permanent influence over the 
conduct and organisation of these corporations. Subsequently, Parlia- 
ment exercises control by means of asking questions, holding debates 
and discussions by members of Parliament, and scrutinising the annual 
reports, programmes Of work and examination of estimates and ex- 
penditure by the committees such as the Estimates Committee®2 and the 
Public Accounts Committee.°? 


The Rules of Procedure and Conduct of Business of the House 
of the People do not encourage the admissibility of questions with 
respect to the functions of autonomous corporations.54 Notwith- 
standing this obstructive provision, the members get their opportunities 
and are free to a ‘full-dress’ discussion to ventilate all complaints and 
defects when the annual reports and certified accounts of the corpora- 
tions are submitted by the Minister. 


India is favourably endowed with geographical position, physical 
configuration, extensive territory, Jarge population and supporting 
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Constitutional provisions. Geographically, most international airlines 
between the East and the West have to go across India. Even within 
the country, from east to west and north to south the distances would 
compare with medium-sized inter-continental air routes. With the safe 
flying weather conditions throughout the greater part of the year, it is 
ideally suited for the development of air transport. The Indian Consti- 
tution does not impose any restraint on the authority of Parliament in 
making laws with respect to any of the matters concerning airways, 
aircraft and air navigation. In India, as in the United Kingdom, there 
is no federal-provincial problem. 


A balanced and dynamic growth of air transport is of special 
significance not only from the economic viewpoint; it is valuable also 
as a social and political tool in fostering national unity. What Sir 
Edwin Arnold wrote in 1865 about Indian railways is equally true of 
the Indian airlines today. He said: “Railways may do for India what 
dynasties have never done... .. they may make India a nation.’®5 By 
shortening distances and increasing contact, airlines could help in 
bridging the differences in language, faiths and customs. A cross- 
mingling of diverse ethnic groups could go on to a broadening of 
outlook and perspective, and contribute towards the country’s emo- 
tional integration. 


A great deal of air law in the industrially developed countries is 
concerned with the economic regulation of the air transport industry; 
the law is endeavouring in those countries to give effect to the con- 
clusions as to the best method for arriving at desired economic results. 
In India, till recently, aviation law has been chiefly concerned with the 
technical and safety aspects. The economic considerations of air 
transport were largely neglected. 


Even after independence, the basic law was not modified to any 
extent although it has been given a new direction and purpose. 
Eventually, as a result of the increased stress on economic advancement 
and the acceptance of the political philosophy of direct State partici- 
pation in the development process, India enacted the nationalisation 
legislation in 1953 and subjected the airlines to a significant degree of 
Governmental control. Since then the civil aviation infrastructure has 
remained almost static. 


The nationalisation of Indian airlines has not been an unqualified 
success. In spite of the many naturally favourable conditions, India 
has not achieved a development in aviation commensurate with the 
great opportunities available. Commercial aviation as yet cannot be 
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said to have come of age in India. The slow pace of development is 
even more conspicuous in the domestic sphere. This is a curious 
situation considering that the industry has a tradition of pioneering 
enterprise behind it, and has some of the best management and techni- 
cal talent, anywhere in the world, to draw upon. 


The act of nationalisation alone cannot accomplish the objectives. 
What is needed is an efficient management of nationalised undertaking. 
For that, the corporations should be accorded a considerable degree 
of autonomy and independence from. unnecessary departmetal inter- 
ferences. The Government must also abandon its protectionist 
approach to the State enterprises and permit the independent operators 
to run scheduled air services as complementary to the services operated 
by the nationalised airlines. A judicious allocation of activities between 
the nationalised and independent airlines would serve to reinforce 
intra-service incentive in a socially desirable manner. 
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written by Bhoja in the eleventh century A.D. See Woodward-Nutt, ‘“‘Aeronauti- 
cal Research and Development in the Commonwealth, 68, Journal of the Royal 
Aeronautical Society (1964) p. 90. 


6. S.C. Sen, ‘‘A Study of Concepts Relating to Aeronautical and Allied Sciences in 
Ancient India”, 12, The Journal of the Aeronautical Society of India (February 
1960) p. 7. 


7. The first authenticated balloon ascent in India was made at Bombay in September 
1877 by an Engiishman, Joseph Lynn. The balloon was in the shape of a perfect 
sphere, 37 feet in diameter with 25,000 cubic feet of gas. It was a solo-flight 
which took off from Lal Bagh Garden and descended at Dadar in Bombay city, 
having attained an altitude of 7,500 feet. Twomonths later, in November, Lynn 

~ made another attempt, accompanied by his friend Gratton Geary. This time after 
about an hour’s flight, the balloon was forced to land in the sea from where the 
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10. 


11. 
12. 


aeronauts were rescued by a passing boat. A few years later, in March 1899, 
Percival Spencer, another Englishman, made a number of ascents at Calcutta. In 
his first demonstration flight in the balloon ‘Empress of India”, he took off before 
a large crowd from the race course at Calcutta on March 19. The balloon gained 
a height of 10,000 feet and landed 40 miles away. These early flights were made 
by foreign adventurers with the cooperation of native Indians. See B.S. Gidwani, 
History of Air Transport (New Delhi : 1954) pp. 10-11; M.R. Dhekney, Air Trans- 
port in India (Bombay : 1954) pp. 53-54. 


This is about four months before the first mail flight took place in England from 
Hendon to Windsor Castle as part of the celebration for the coronation of King 
George V. See R.E.G. Davies, A History of the World Airlines (London : 1964) 
p. 4; J.R.D. Tata, ‘‘The Story of Indian Air Transport”, 13, The Journal of the 
Aeronautical Society of India (February 1961) p. 2. 


The declaration, in principle, accepted the progressive realisation of responsible 
Government in India and recognised the right of the Dominions and India to an 
adequate voice in the foreign policy. See A.B. Keith, A Constitutional History of 
India 1600-1935 (London : 1936) p. 467. 


International Commission for Aerial Navigation is a body created by Article 34 of 
the Paris Convention which exercised legislative, administrative and judicial 
functions in respect of subjects covered by the Convention. 


See Tata, op. cit supra note 8 at p. 4. 


The policy declaration of May 1945 stated : ‘‘The policy of the Government of 
India is to permit the development and operation of air transport services, internal 
and external, by a limited number of sound and reliable private commercial orga- 
nisations, with their own capital and operated under normal commercial principles 
of risk of losses and prospects of gain. The operation of air transport services 
would be subject to licences granted by Government. Without such a licence, no 
air transport service can operate. The grant of State assistance in specific cases 
will be entirely at the discretion of Government and on conditions to be laid down 
in each case. In specific cases, Government should take a financial interest in the 
companies operating air services and appoint a Director on the Board. The 
Government should, not, however, take a controlling share in such cases’’. 


Government of India, Report of the Air Transport Enquiry Committee (New Delhi: 
1950) p. 10. 


See Tata, op. cit supra, note 8 at p. 10. 
Gidwani, op. cit. supra note 7 at p. 90. 
Ibid. 


The Indian Transcontinental Airways was initially a subsidiary of Imperial Air- 
ways and later of BOAC. 


Among others, the agreements contained the following provisions: (a) The 
Government of India would take up 49 per cent of the capital of Air India Inter- 
national and would have the option to take up a further two per cent at any time if 
they so desired; (b) The Board of Directors would consist of six members, two of 
whom including the Chairman were to be the nominees of Air India (Chairman’s 
appointment being subject to the approval of the Government of India), one 
Director to represent general shareholders and the remaining three to be Govern- 
ment Directors including a Special Director with powers to reserve specified items 
of importance for the decision of Government. See Government of India, op. cit. 
supra note 12 at 18. 
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See Davies, op. cit. supra note 8 at p. 396. 


The eight airlines were Air India, Air Services of tndia, Airways (India), Bharat 
Airways, Deccan Airways, Himalayan Aviation, Indian National Airways and 
Kalinga Airlines. 


See Government of India, Air Transport Council, Report on Indian Airlines Cor- 
poration’s Fares and Freight Rates (New Delhi : 1957) p. 23. 


Railways in India were constructed by British companies for serving the ends of 
an alien administration. The main purpose was the transhipment of raw mate- 
rials from India to Great Britain by connecting the principal sea ports with the 
cotton producing centres. As a rule, the interests of foreign companies were given 
precedence over the interests of Indian public and wherever a conflict arose, the 
latter were sacrificed for the sake of the former. 


United Kingdom Government, “Synopsis of Progress Work in the Department of 
Civil Aviation, Ist May 1919 to 31st October 1919’, Cmd. (1919) p. 418. 


Shocked by the British rule in India, over a hundred years ago Karl Marx drew 
the conclusion : “The profound hypocrisy and inherent barbarism of bourgeois 
civilisation lies unveiled before our eyes turning from its home, where it assumes 
respectable forms, to the colonies, where it goes naked’’. Cited by I. Sachs. 
Patterns of Public Sector in Underdeveloped Economies (Bombay : 1964) p. 106. 


See:Indian Constitution, Article 246 paragraph 1. 
Ibid., Seventh Schedule, List 1, item 29. 
Ibid., item 30. 


For example, the Australian Constitution adopted in 1900 does not make any 
reference to civil aviation. The Constitution, in effect, assigns it to the States as 
all residual powers are vested in the States. The legislative powers of the Com- 
monwealth under Section 51 are subject to Section 92 of the Commonwealth of 
Australia Act. See The King yv. Burgess ex party Henry, 55 CLR (1936) 608; 
James v. The Commonwealth 55 CLR (1936) 1; Australian National Airways Pty. 
Ltd. The Commonwealth, 71 CLR (1945) 29. 


In Canada, the British North America Act adopted in 1867 was altogether 
silent on the question of civil aviation, but the thorny problem was solved by the 
judicial committee of the Privy Council that asserted that civil aviation was a 
matter of national interest and importance and as such the Dominion of Canada 
had a broad and comprehensive authority. See Attorney General for Canada y. 
Attorney General for Ontario, 1 DLR (1932) 58. 


See C. K. Anand, The Constitution of India (New Delhi : 1957) p. 148. 


The Directive Principles are not enforceable by any court of law; nevertheless they 
are ‘fundamental in the governance of the country and it shall be the duty of the 
State to apply these principles in making laws.’? See Indian Constitution, 
Article 37. 

Ibid., Article 39 (b). 

Ibid., Article 39 (c). 


By the provisions of the Industrial (Development and Regulation) Act, 1951, all 
new and existing undertakings and any substantial expansion of existing under- 
takings were required to be licensed. Government is also empowered to make 
periodical investigations into the working of industrial undertakings.and in case 
of unsatisfactory working, the Government can take over the management or 
control. See Government of India, India 1964 : A Reference Manual (New Delhi : 
1964) p. 253. 
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52. 


See generally S. Narayan, Socialism in Indian Planning (Bombay : 1954). 


By the Industrial Policy Declaration of April 10, 1956, a large number of indus- 
tries including aircraft and air transport came under the exclusive responsibility of 
the State. See Government of India, op. cit. supra note 32 at p. 255. 


See W. A. Robson, Nationalised Industry and Public Ownership (London : 1960) 
p. 17. 


See C. Brunkmann, ‘‘Public Utilities” in 12 Encylopaedia of Social Sciences (Selig- 
man ed. 1957) p. 674. 


See H. Koontz and R. Gable, Public Control of Economic Enterprise (New York : 
1956) p. 208. 


A. Smith, 1 The Wealth of Nations (Cannan ed. London : 1904) p. 130. 


President Roosevelt epitomised the importance of civil aviation to national defence 
in a letter to the National Aviation Forum on January 24, 1939 as follows: ‘‘Civil 
aviation is clearly recognised as the backlog of national defence in the Civil Aero- 
nautics Act which sets up the effective machinery for a comprehensive national 
policy with respect to the air... hardly another civil activity of our people bears 
such a direct and intimate relation to the national security as does civil aviation. 
It supplies a reservoir of inestimable value to our military and naval forces in the 
form of men, and machines, while at the same time it keeps an industry so geared 
that it can be instantly diverted to the production of fighting planes in the event 
of national emergency”. Cited by O.J. Lissitzyn, International Air Transport and 
National Policy (New York : 1942) p. 92. 


See A. J. Thomas, Economic Regulation of Scheduled Air Transport (New York : 
1956) p. 2. 


U.S. Government, ‘“‘Control of Civil Aviation’? Executive Order No. 8974 (Decem- 
ber 13, 1941) in U.S. Aviation Reports (1942) p. 301. 


Thomas op. cit. supra note 40 at p. 32 citing an article entitled, ‘““The World’s 
Greatest Airline’, 32 Fortune (1945) p. 159. 


J. H. Frederick, Commercial Air Transportation (5th ed. Illinois : 1961) p. 311. 
See Indian Constitution, Amended Article 19, clause 6. 
Ibid. 


See Narayanappa v. State of Mysore, (1960) AIR Supreme Court 1073; Parbhani 
Transport Society v. R.T.A., (1960) AIR, Supreme Court 801, 


See State v. Mahajani, (1951) AIR Bombay 459. 
See Indian Constitution, Article 39 (b) and (c). 


The Secretary of the Ministry of Transport and Aviation, Secretary of the Minis- 
try of Finance, a senior official of the Ministry of Communications, Chief of Air 
Force and a few other senior ex-civil servants are oftentimes appointed as mem- 
bers of the governing body. 


See The Air Corporations Act, 1953, Section 34 (1). 

Tbid., Section 34 (2). 

The Estimates Committee is composed of members of Parliament and works 
under the guidance and control of the Speaker. The Committee exercises careful 


scrutiny over the management and functioning of the Corporations, and whenever 
occasion demands, submits reports and suggests alternative policies to ensure 
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efficiency and economy in the administration. It was in response to the criticism 
made by the Estimates Committee regarding the administration and operation of 
Indian Airlines Corporation that the Government of India instituted an indepen- 
dent investigation under the chairmanship of Stephen Wheatcroft in 1959 for the 
planning, operation and cost control of that Corporation. 


Though the primary concern of the Public Accounts Committee, again composed 
of Parliament members, is the financial scrutiny of technical irregularities, its 
scope extends to extravagance, lack of adequate administrative control and even 
organisational set-up. It functions as a Parliamentary watchdog to guard against 
negligence and corruption. 


See the statement made by the Speaker of the House of the People, June 10, 1952 
while ruling out a short notice question. He said : “‘... though sovereign it 
(Parliament) is yet under the scheme of our Constitution, we have created certain 
autonomous bodies and if we want that the spirit of self-government should 
increase, then that autonomy should be least interfered with by putting questions 
in this House’. See R. U. Singh, ‘‘Public Corporations in India’? 1 The Indian 
Law Journal (1957) p. 48 citing Parliamentary Debates, House of the People, June 
10, 1952, col. 746. 


E. Arnold, 2 The Marquess of Dalhousie’s Administration of British India (London: 
1865) p. 241. 
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ENVIRONMENTAL LAW IN INDIA : A PROPOSED 


COURSE OUTLINE 


I. Jurisprudence of Environmental Law 


l. 


Meaning and Definition of Environmental Law 


2. Sources of Environmental Law and its structure 


a 


Interdisciplinary growth 


II. Environmental Law and Policy in India 


a 


Constitutional Provisions 

Directive Principles Art. 48A 

Fundamental Duties Art. 53A 

Delegated Legislation and Environmental Contro] : 
Central and State Division 


Environmental Policy Resolution—Objects and Scheme 


Ill. Common Law Aspects of Environmental Law 
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. Theory 


Nuisance (Public and Private) 
Trespass 
Negligence 
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5. Strict Liability 
6. Riparian Rights and Prior Appropriation 
7. Easement as a Conservation Technique 


IV. Environmental Protection and Public Interest Litigation : A Study 
of Locus Standi 


Rule of Standing 

Class Action or Citizens Suits 
Public Trust Doctrine 
Judicial Approach in India 


RYN > 


V. Introduction to Legislation Concerning Environmental Protection in 
India 


1. Air Pollution—Central Legislation : 


1. Industrial Emission 
2. Domestic Emission 
3. Motor Vehicle 


Relevant provisions of the following Legislations : 


Air Act, 1980 

Indian Boilers’ Act, 1923 

Indian Explosives Act, 1884 

Indian Explosive Substances Act, 1908 
Inflammable Substances Act, 1952 
Factories Act, 1948 

The Petroleum Act, 1934 


*8. Motor Vehicles Act, 1939 read with rules relating to the 
emission standards 


Bs Ehlers smart er Sad oo a 


State Legislations : 


*9. The Bengal Smoke-Nuisance Act, 1905 
(applicable in Bihar, Bengal and Orissa); 
The Gujarat Smoke Nuisance Act, 1963; and 
The Bombay Smoke Nuisance Act, 1912 


Civil, Criminal and Administrative Procedures 


* These Acts are main Acts. 
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2. Energy: 1. Thermal, 2. Hydro, 3. Atomic, 4, Oil and Gas. 


Central legislation 
1. Indian Electricity Act, 1910, Thermal and Hydro 


2. Atomic Energy Act, 1962 and Radiation Protection Rules, 
1971. 


3. The Petroleum Act, 1934 


Civil, Criminal and Administrative Procedures 


3. Fisheries: 1. Management, 2. Protection, 3. Conservation. 


Central Legislations : 

1. Indian Fisheries Act, 1897 

2. The Coast Guards Act, 1981 

State Legislations : 

1. The Punjab Fisheries Act, 1914, applicable in Delhi, Punjab 
and Haryana; 

2. The Fisheries Act, 1960 of J. & K. 

Nilgiris Game and Fish Preservation Act, 1879, of Madras 


. The Mysore Game and Fish Preservation Act, 1901, of 
Karnataka 


BY 


5. The Central Provinces and Berar Fisheries Act, 1948 of 
M.P. 


6. The Maharashtra Fisheries Act, 1914, of Maharashtra © 
7. The Rajasthan Fisheries Act, 1953, of Rajasthan 


8. U.P. Fisheries Act, 1948, and U.P. Fisheries (Development 
and Control) Rules, 1954 


9. West Bengal Agricultural Lands and Fisheries Act, 1958 


Civil, Criminal and Administrative Procedures 


4. Forests and Parks 


1. Management (forest corporations), 2. Protection, 
3. Conservation 


Central Legislations : 


1. Indian Forest Act, 1927 (to be revised in 1982) 
2. Forest Conservation Act, 1980 


State Legislations : 


1. Bengal Public Parks Act, 1904 (Bengal and Orissa) 
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2. Kerala Parks, Play Fields and Open Spaces (Preservation 
and Regulation) Act, 1969 


3. Madras Parks, Play Fields and Open Spaces (Preservation 
and Regulation) Act, 1959 


4. The Rajasthan Public Parks Act. 


Civil, Criminal and Administrative Procedures 


5. Land Use and Planning 


A. Urban Land, 1. Urban Land Use, 2. Planning, 3. Protection 


Delhi Development Act, 1957 

Madras Land Improvement Scheme Act, 1959 

Madras Town Planning Act, 1920 , 
Maharashtra Regional and Town Planning Act, 1966 
Bengal Development Act, 1935 

Calcutta Improvement Act, 1911 

West Bengal Land Development and Planning Act, 1948 
Maharashtra Felling of Trees Regulation Act, 1964 
Delhi Restoration of Uses of Land Act, 1948 


Only Delhi, Bengal, Madras, and Maharashtra have been 
picked as illustrations. Similar legislations in some other 
provinces are also available. | 


jen 
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Civil, Criminal and Administrative Procedures 


B. Rural Land: 1. Land Use, 2. Planning, 3. Protection 


State Legislations : 


( 1. Bengal Agricultural and Sanitary Improve- 
ment Act, 1920 


| 
W. B. < 
| 2. West Bengal, Agricultural Lands and Fisheries 
le (Agricultural Resettlement) Act, 1958 
( 3. The Punjab Land Preservation Act, 1900 
Punjab & y 
Haryana } 4. The Punjab Land Improvement Schemes Act, 
1963 
Orissa 5. Orissa Agricultural Lands Utilisation Act, 
1969 
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Karnataka 6. Mysore Prevention of Fragmentation and 
Consolidation of Holdings Act, 1966 


Maharashtra 7. Maharashtra Felling of Trees Regulation 
Act, 1964 


Madras 8. The Madras Land Improvement Schemes 
(Contour Bunding and Contour Trenching 
Act, 1960 


oa: F. 9. The Madhaya Pradesh Land Improvement 
Schemes Act, 1957 


Kerala 10. The Kerala Land Development Act, 1964 


11. J. & K. Utilisation of Lands Act, 2010 (1953 _ 
A.D.) 

J. & K. 

12. J. & K. Natural Calamities Destroyed Areas 
Improvement Act, 2011 (1954, A.D.) 


aio, 


Delhi 13. The Delhi Restriction of Uses of Land Act, 
1948 


( 14. Bihar Waste Lands (Reclamation, Cultiva- 
| tion and Improvement) Act, 1946 

Bihar < 
| 15. The Bihar Restriction of Uses of Lands Act, 
L 1948 


( 16. The Assam Acquisition of Land for Flood 
Control and Prevention of Erosion Act, 1955 
Assam < 
| 17. The Assam Embankment and Drainage Act, 
1953 


Andhra 18. The Andhra Pradesh Land Improvement 
Pradesh Schemes Act, 1949 


Civil, Criminal and Administrative Procedures 


6. Mineral Resources: 1. Management (Health Safeguards), 
2. Reclamation of Land.* 


A. Mineral—1. The Mines Act, 1952 


2. The Mines and Minerals (Regulation and 
Development) Act 1957 (Iron, Manganese, 
Gold, Silver, Uranium) 
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B. Mineral Fuels—-1. The Petroleum Act, 1948 and Rules 


(Coal and Oil) 


* See Land Reclamation Acts of various States 


Civil, Criminal and Administrative Procedures 


Noise Pollution : 


1. Industrial, 2. Transporation (Rail, Motor 


Vehicles, Aircraft), 3. Noise in Public Places and Residential 


Areas 
Legislations : 

an! 
Indus- 4 
trial eee, 

e 

[ 3 
Trans- , 
portation | 4 
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| 

| ead 

: 8 
Public 2 
Places | 
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. Factories Act, 1948 


. Industries (Development & Regulution) Act, 


. Motor Vehicles Act, 1939, with Regulations 


and Standards 


. The Indian Railway Act 


. Civil Aviation Act 


. IPC 1860, Cr. P.C. 1973 
. Andhra Pradesh Town Nuisance Act, 1869 
. Bihar Control of the Uses and Play of Loud- 


speakers Act, 1955 


. The Shore Nuisance Act, 1893 


. Town Nuisance Act, 1889 


The Madras Town Nuisance Act, 1869 


Civil, Criminal and Administrative Procedures 


Pest Control, Pesticides and Chemicals 


A. Pesticides and Chemicals 


1. The Destructive Insects and Pests Act, 1914 


wR wh 


. The Insecticides Act, 1968 

The Poisons Act, 1919 

The Drugs and Cosmetics Act, 1940 

The Prevention of Food Adulteration Act, 1954 
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B. Pest Control (Agricultural) 


1. Andhra Pradesh—The Andhra Pradesh (Andhra Area) 


2. Assam 
3. Bihar 
4. Delhi 


5. Jammu & 


Kashmir 
6. Kerala 
7. Madhya 
Pradesh 
8. Madras 
9. Mysore 
10. Orissa 
11. Punjab & 

Haryana 


12. Rajasthan 


13. Uttar Pradesh 


Agricultural Pests and Diseases Act, 
1919 


—The Assam Agricultural Pests and 
Diseases Act, 1950 


—Bihar Prevention and Control of 
Agricultural Pests, Diseases and 
Noxious Weeds Act, 1953 


—The East Punjab Agricultural Pests, 
Diseases and Noxious Weeds Act, 
1949 


—Plant and Crop Protection Act. 


—The Kerala Agricultural Pests and 
Diseases Act, 1958 


—The Central Provinces and Berar 
Agricultural Pests and Diseases Act, 
1936 


—The Madras Agricultural Pests and 
Diseases Act, 1919 


—(i) The Destructive Insects and Pests 
Act, 1917 


(11) Agricultural Pests and Diseases 
Act, 1968 


—The Madras Agricultural Pests and 
Diseases Act, 1919 


—The East Punjab Agricultural Pests, 
Diseases and Noxious Weeds Act, 
1949 


—The Rajasthan Agricultural Pests and 
Diseases Act, 1951 


—(i) The U.P. Agricultural Diseases 
and Pests Act, 1954 


(ii) The U.P. Locusts Destruction Act, 
1951 


Civil, Criminal and Administrative Procedures 


bit 
a 
th 
| 
I] 


INDIAN BAR REVIEW 


9. Preservation of Historical and Archeological Monuments 


1. Management, 2. Preservation 


Legislation: Art. 53A of the Constitution of India and the 
Archeological and Historical Monuments Preser- 
vation Act 


Civil, Criminal and Administrative Procedures 


10. Waste Disposal/ Resource Recovery 


1. Urban waste disposal, 2. Industrial waste disposal, 
3. Nuclear waste dumping 


1. Urban Waste—Garbage— Drainage 
2. Industrial—solid 
3. Nuclear—solid 


Legislations : 


1. Nagar Mahapalika Acts and Municipal and Municipalities 
Acts of various States 


2. Industries Act, 1951 
3. Radiation Protection Rules 


11. Water Pollut : 1. Industrial, 2. Non-Industrial 


Industrial 


1. Water Prevention and Control of Pollution Act, 1974 


2. Water (Prevention and Control of Pollution) Cess Act, 
1977 


3. Merchant Shipping (Amendment) Act, 1970 
Non-Industrial ae 


1. Indian Ports Act, 1908 

2. River Boards Act, 1956 

3. Northern Indian Canal and Drainage Act, 1873 
4. Obstruction in Fairways Act, 1881 

5. Coast Guards Act, 1981 


Civil, Criminal-and Administrative Procedures 
12. Wild Life: 1. Management, 2. Protection 


Central Legislation : 
1. The Wild Life (Protection) Act, 1972 and latest amendment 
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State : 


. Andhra Pradesh Wild Elephant Preservation Act, 1873 
. Assam—The Elephants Preservation (Amendment) Act, 


1959 
The Assam Rhinoceros Preservation Act, 1954 


. The Punjab Wild Birds and Wild Animals Protection Act, 


1963 (Delhi, Punjab and Haryana) 
Gujarat Wild Birds and Animals Act, 1963 


. J. & K. Game Preservation Act, 1998 (1941 A.D.) 
. The Wild Birds and Animals Protection (Central Provinces 


and Berar Amendment) Act, 1935 (Also for Orissa) 


. The Madras Wild Elephants Preservation Act, 1873 (Also 


for Orissa) 


. The Nilgiris Game and Fish Preservation Act, 1879 
. The Bombay Wild Animals and Wild Birds Protection Act, 


1951 


. The Mysore Wild Animals and Birds Act, 1963 

. Rajasthan Wild Animals and Birds Protection Act, 195] 

. The U.P. Wild Birds and Animals Protection Act, 1912 

. The Elephants Preservation Act, 1932 (W.B.) 

. The West Bengal Wild Life Preservation Act, 1959 

. Goa, Daman and Diu Wild Animals and Wild Birds Pro- 


tection Act, 1965 and Rules 1965 


13. Human Settlement 


.; 


Andhra Pradesh The Andhra Pradesh (Andhra Area) Slum 
Improvement (Acquisition of Land) Act, 
1956 

Assam The Assam Slums Area (Improvement and 
Clearance) Act, 1959 


. Delhi The Slum Areas (Improvement and 


Clearance) Act, 1956 

Madras The Madras Slums Improvement (Acqui- 
sition of Land) Act, 1954 

Maharashtra The Maharashtra Slum Area (Improve- 
ment Clearance and Redevelopment) Act, 


1971 
. Mysore The Mysore Slum Areas Improvement and 
Clearance Act, 1958 
Punjab and The Punjab Slum Areas (Improvement and 
Haryana Clearance) Act, 196] 
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8. Uttar Pradesh The U.P. Slum Areas (Improvement and 
Clearance) Act, 1962 


9. West Bengal The Calcutta Slum (Clearance and Reha- 
bilitation of Slum Dwellers) Act, 1958 


Civil, Criminal and Administrative Procedures 


VI. International Law of Environment and India 


Water Pollution 

Air Pollution 

Radioactive Waste 

Flora and Fauna and Wild Life Conservation 

Multinationals in Third World and environmental protection 


Vp WN o 


VI. Environmental Protection, Planning and Administration 


Role of Law—A Recommended Approach 


1. Preventive steps in environmental protection 


2. Fiscal measures to protect environment— (i) revision of mone- 
tary policy to introduce insurance coverage, (ii) tax rebates and 
(iii) subsidy 

3. Environmental Impact Assessment : Establishment of new legal 


institutions for the effective control of environmental degrada- 
tion. 


SUDHIR K, CHOPRA 


JURISDICTIONAL EXPANSIONISM : AN EMERGING CRISIS 


AMAR SINGH 


A real problem with the courts is to distinguish between a 
‘legitimate’ litigant and the one who has no right to use the process of 
the courts; sometimes a rich and influential citizen may use the process 
of the Supreme Court to prevent certain processes of the Government 
from being used against him. He may in that case be within the 
technical and formal rule to move the court and to seek interlocutory 
orders, including stay, which may not, however, be something that ought 
to be given to him. In social and political interests, one can argue that 
courts should not be used for such purposes. Itis in a situation like 
this that the Supreme Court often adopts a broad common sense view of 
its jurisdictional dimensions, 


The two types of jurisdictional expansionism resulting in increased 
workload in the Supreme Court are statutory enlargement and inter- 
pretative expansionism. Through legislative or statutory modifications 
the jurisdiction of the Supreme Court is increased. There are innumer- 
able examples of it in the Constitution and in special laws. Further by 
interpretative process the Supreme Court itself acquires new juris- 
dictional areas. 


Interpretative expansion of jurisdiction is inherent in the power 
given under Article 32. The court has held itself obliged to hear a 
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petition whenever a question of the infringement of a fundamental right 
is involved.! It has held that it will give relief with regard to any petition 
involving the infringement of fundamental rights even if it is not 
adequately prayed for and it would grant a wide range of remedies, 
perhaps even wider than those contemplated by the Constitutional pro- 
visions.“ It has held that it will not only grant remedy where an action 
violating a fundamental right had been taken but also where such an 
action was imminent.? Furthermore, it has taken a very ambitious view 
with regard to the right to move the Supreme Court for the protection 
of fundamental rights by holding it a fundamental right of the citizens 
and thus it leaves no option to regulate it through the matter of its 
Standing or locus standi.4 


The Supreme Court has assumed a very wide jurisdiction in the 
area of special leave petitions which covered virtually all tribunals as the 
same is being interpreted very widely.© The court has been going into 
the questions of law, natural justice and, if need be, the questions of fact 
even. It had earlier decided not to curtail its jurisdictionin Dhakeshwari 
Cotton Mills® case where it observed : 


““It is not possible to define with any precision the limitation 
on the exercise of the discretionary jurisdiction vested in this 
court by the Constitutional provision made in Article 136. The 
limitations, whatever they may be, are implicit in the nature 
and character of the power itself. It being an exceptional and 
overriding power, naturally it has to be exercised sparingly and 
with caution and only in special and extraordinary situations. 
Beyond this it is not possible to fetter the exercise of this power 
by any set formula or rule. All that can be said is that the 
Constitution having trusted the wisdom and good sense of the 
judges of the court in this matter, that itself is a sufficient 
guard and guarantee that the power will only be used to 
advance the cause of justice and that its exercise will be govern- 
ed by well-established principles which govern the exercise of 
overriding Constitutional powers. It is, however, plain that 
when the court reaches the conclusion that a person has been 
dealt with arbitrarily or that a court or tribunal within the 
territory of India has not given a fair deal to a litigant, then no 
technical hurdles of any kind like the finality of finding of facts 
or otherwise can stand in the way of the exercise of this power 
because the whole intent and purpose of this article is that it is 
the duty of this court to see that injustice is not perpetuated or 
perpetrated by decisions of the courts and tribunals because 
certain laws have made the decisions of these courts or tribunals. 
final or conclusive.”’ 


194 


Vol. 10 (1) : 1983 


aerate ET TT OTT TT DLT LT 


In an inaugural address to the Bar Association, Chandigarh Chief 
Justice S.M. Sikri said : 


‘As far as I am aware no final court of a country has been 
given original jurisdiction to deal with alleged breaches of 
fundamental rights. It is good thing to have done, but the 
public is not aware of the heavy load the Supreme Court of 
India carries. In no other country do election appeals lie as 
of right to the final court of the country. No other such court 
has to settle the labour disputes of a country. Our Supreme 
Court deals with the dismissal of employees, retrenchment, 
bonus, wage scales, gratuity, tiffin allowance and a host of 
other things.” 


The Supreme Court had always been anxious to increase and 
preserve its already wide jurisdiction through interpretative expansion- 
ism. It has frowned upon any attempt to take away its jurisdiction by 
statute, or even, for that matter by Constitutional amendments. The 
time has come now to rationalise its jurisdiction in order to check the 
flood of litigation in order to properly deal with the ever-accumulating 
arrears of cases which is emerging in the current Supreme Court crisis. 


Conclusions 


The presently constituted court is unable to meet all the demands 
made on its jurisdiction. The litigants, lawyers and the Supreme Court 
through the interpretative expansionism have over-burdened the Supreme 
Court. 


The Supreme Court either through legislative or interpretative 
expansionism has acquired too wide jurisdiction to cope with it 
efficiently. 


The Supreme Court’s jurisdictional expansionism requires reconsi- 
deration if it has to survive as a viable and efficient institution of 
justicing. 


The time has come to rationalise its jurisdiction so that it can 


remain an institution of ready justice since delayed justice often results 
in denial of justice. 


Parliament should also re-consider the field of jurisdiction assigned 
to it. Only in matters of grave importance the jurisdiction of the 
Supreme Court should be delimited, otherwise the Supreme Court would 
be so glutted with work as to seriously hamper its effective and efficient 
justicing. 
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AUDI ALTERAM PARTEM IN ENQUIRIES OF UNFAIR 
MEANS IN EXAMINATION 


The aspects of Administrative Law are those involved in the disci- 
plinary proceedings against “students using unfair means” during their 
examinations. The choice of this subject appears to be pertinent in 
view of the widespread malpractices being increasingly indulged in India 
by students during their board and university examinations. The prob- 
lem poses a serious threat to employing institutions and to important 
services in the society which reasonably expect a genuine educational 
standard from the examining boards and universities. The interest of 
the society demands that those who enter specified professions hold 
degrees and diplomas not acquired by using unfair means in their exami- 
nations and that they be persons of some competence in their respective 
fields. 


A heavy burden is, therefore, cast upon educational institutions like 
the universities and the boards to prevent students from using unfair 
means during examinations and take disciplinary action against those 
adopting foul means. Many of such proceedings give rise to contro- 
versies and raise basic issues relating to the rights of the examinees 
which may be protected by the principles of natural justice. 


The exercise of disciplinary powers having civil consequences? in 
such cases may be of a serious nature.2 Speaking generally, in such 
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cases, the educational authorities had cancelled either the examinations 
or the results of the examinations? or the student was debarred from 
appearing at subsequent examination® or for more than one subsequent 
examination.® However, the Allahabad High Court in 1976 held that 
the university in exercise of its power of general supervision cannot 
debar a candidate from appearing at a future examination, if the candi- 
date has been found guilty of using unfair means at an examination in 
a particular year.’ 


The cancellation of examination is a serious matter which may blot 
the whole career of a student. Indeed, to most students this would be 
as serious as Criminal proceedings leading to conviction and sentences by 
a court of law. The rules of administrative law dealing with such vital 
matters have, therefore, a special importance and significance. Ordi- 
narily, the disciplinary procedure is based mostly on the rules of natural 
justice,® unless they are supplemented by statutory rules governing the 
cases of unfair means. 


The procedure generally adopted by the educational institutions in 
unfair means cases is that they appoint a committee!® to look into the 
cases of unfairness. Such a committee or board has to follow the rules 
of natural justice in holding the investigation against the student con- 
cerned. The investigation starts with a show-cause notice issued to the 
student concerned before he is punished. The student presents his 
case before the committee, the facts are ascertained by evidence produced 
by the institution!* andthe student and oral arguments may also be 
heard.18 Recommendations are made by these committees not by the 
application of any fixed principle of law. In the absence of statutory 
directions, generally the procedures have been framed by the principles 
of natural jurtice!?. 


The requirements of such committee is to observe the rules of 
natural justice in coming to a decision and, if it did so, its decision is 
not liable to be set aside merely onthe ground that the procedure 
followed was not in accordance with that which obtains in a court of 
law.16 


As the committee is bound to observe the rules of natural justice in 
dealing with the cases of unfair means, it would be proper to know the 
requirements and contents of natural justice. Natural justice implies 
two concepts : 


(1) The authority deciding the dispute should be free from 
bias,16§ and 


(2) It should follow the audi alteram partem*" rule. 
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Audi alteram partem means that a person affected by decision has 
a right to be heard. Hearing involves a number of components like 
adequate notice,!8 opportunity of cross-examination,!® disclosure of 
facts to the person concerned,29 personal hearing,?! receiving evidence 
produced by the person?2 etc. The various components are not fixed 
but are flexible and variable. The scope and applicability of the various 
components will differ from case to case. In Suresh Koshy George v. 
University of Kerala and Others,*8 the Supreme Court observed that “‘the 
question whether the requirements of natural justice have been met by 
the procedure adopted in a given case must depend to a great extend on 
the facts and circumstances of the case in point, the constitution of the 
tribunal and the rules under which it functions.’’*84 The concept of 
natural justice is thus an elastic one and is not susceptible of easy and 
precise definition.24 Explaining the requirements of natural justice the 
Gauhati High Court observed in Naren Das vs. The Gauhati University 
and Others,*° that ‘‘.... If the allegations are denied there should be a 
proper enquiry, giving the student an opportunity to know the evidence 
laid against him, and if he wants to cross-examine any witness support- 
ing the allegations he should also have an opportunity to do so. He 
should have an opportunity to produce his evidence, to rebut the charge 
if he so desires. Ifthe student wants to make any oral submission 
during the enquiry he should also have the opportunity to do so. The 
order ultimately passed, if adverse, should briefly contain the reason for 
the same’’.26 Principles of wide import were, thus, elaborated in this 
case. It can, therefore, be taken that if these rules are satisfied, 
the committee is not open to attack on the ground that the proce- 
dure followed by the committee was in violation of the rules of natural 
justice. 


As the rules of natural justice is not expressly accorded Constitu- 
tional status,2” the Supreme Court took the narrow view in Bagleshwar 
Prasad® by observing that ‘‘enquiries held by domestic tribunals in 
such cases must, no doubt, be fair and students against whom charges 
are framed must be given adequate opportunities to defend themselves 
and in holding such enquiries the tribunals must scrupulously follow 
rules of natural justice, but it would not be reasonable to import into 
these enquiries all considerations which govern criminal trials in ordi- 
nary course of law.”’?9 


The views expressed in Bagleshwar Prasad® or in Chinni Ramkrishan 
Rao?! may be correct in the circumstances of the case. However, it is 
difficult to accept the principle in general. The cancellation of examina- 
tion or debarring a student from examination for along period is so 
serious that it may ruin the career of a young student. In such cases it 
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may be proper for the court to insist upon the principle enumerated in 
Naren Das®2 s0 that not only the requirement of natural justice will be 
satisfied but also justice will never hide her face in shame; at the same 
time the precedent may by established on a solid foundation. 


As it is obvious that hearing involves a number of components, it 
may be pertinent to discuss a few cases based on those components : 


(a) Notice 


In Nanik Dharamdas Vazirani vs. Sayajirao University Board®® the 
view of the court was that the university in holding examination and in 
seeking to punish a student for misconduct in examination acts as an 
administrative body.24 Therefore, there is no obligation on the univer- 
sity authorities to give any opportunity of hearing before imposing a 
penalty upon him for misconduct. 


Again an action of the executive council was challenged on the 
ground of non-issuance of notice in Payare Lal Sharma vs. University of 
Sagar and Others.2> The requirement of notice was waived and it was 
held that as the power to take action by executive council was of sub- 
jective satisfaction it was liable to “‘challenge on the ground of mala- 
fide.”’85¢ In Ghanshyam Das Gupta®® the examination result of respondent 
was cancelled and he was debarred from appearing in the next examina- 
tion for using unfair means in the examination. The examination 
committee of the board which had cancelled the results afforded no 
opportunity to the respondent to rebut the allegations against him. The 
Supreme Court held that the function discharged by the committee was 
quasi-judicial, for in the very nature of things, the committee had no 
personal knowledge of the matter and had to depend upon the material 
placed before it. It was not possible for the committee to decide, unless 
the material was placed before it, that the examinee had committed 
some misconduct and for this it was essential to hear the examinee 
against whom the committee was taking action.?6* In this case the court 
relied on Local Government Board vs. Arlidge?” where it was observed 
that ‘“‘...they must give to each of the parties the opportunity of 
presenting adequately the case made.”’”4 


It is, thus, well established that before adjudication starts the 
authority concerned should give to the affected party a notice of the 
case against him so that he may have the opportunity to adequately 
defend himself. Any proceeding taken without notice would violate 
natural justice.28 However, in cases of mass copying where in a exami- 
nation held at a particular centre, the paper of all the examinees was 
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cancelled, it was held that it was not necessary for the board to give an 
opportunity to a candidate.39 In cases of mass copying different consi- 
derations apply and the courts take a serious view of the matter and 
denounce that they are “‘a reflection of the alarming decaying moral 
standards in all spheres of our country.’’49 


(b) Hearing Personal or Oral 


In Jagdish Chandra ys. The University of Punjab*! the view of the 
court was that if no opportunity of personal appearance was given to 
the examinee the result of the enquiry cannot be set at naught.4! 
Natural justice does not necessarily predicate an oral hearing unless the 
context requires otherwise.42 Whether the opportunity should be given 
by way of personal hearing or by written representation depends upon 
the facts of each case. Personal hearing is generally dispensed with in 
cases involving unfair means at the university examination*®. Where, 
however, complex and technical questions are involved or where the 
punishment inflicted’ is to debar from appearing in the examination for 
a number of years, the university authorities must give in fitness of 
things an oral hearing to the student. This course has found judicial 
favour in many cases. Therefore, “if the student wants to make an 
oral submission during the enquiry, he should also have the opportunity 
to do so,’’44 provided, of course, there are other circumstances warrant- 
ing such course. 


(c) Opportunity of Cross-Examination 


The question of giving opportunity for cross-examination as the 
requirement of natural justice depends upon the circumstances of indi- 
vidual cases, and the statute under which the hearing is being held. In 
Mir Chand V. H.P. University,4° the action of the university was 
challenged on the ground that the opportunity of cross-examination was 
not given to the examinee. The contention was rejected by the court 
relying upon the observation made by the Privy Council in University of 
Ceylon v. E.F.W. Fernando,*® where it had been held that the mere 
fact that the witnesses were not examined in the presence of the student 
and that he had no opportunity to question them on the statements 
made did not in itself involve any violation of the requirement of natural 
justice.46 


And again where the petitioner was denied the right to summon 
witness for cross-examination*’ the court relied on Lennox Arthur Pat- 
rick O’Reilly and others vs. Cyril Cuthbert Gittens,48 where explaining 
the reasons for such a course the Privy Council observed : 
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“A domestic tribunal is in general a tribunal composed of 
laymen...... It is not bound by the rules of evidence, it is indeed 
probably ignorant of them...and there are no effective means 
for testing by cross-examination the truth of the statements 
that may be made...’’484 


No doubt in the above case and in Rabindra Kumar Sahu vs. Utkal 
University*® the court took a somewhat rigid view in considering the 
right of cross-examination as one of the requirements of natural justice, 
it is not a rule applicable to all cases indiscriminately. For example, 
at an enquiry against a candidate for using unfair means at the exami- 
nation, he claimed right to cross-examine witnesses but it was refused. 
The court ruled that there was a denial of natural justice if the right to 
cross-examine witness is refused, when demanded. Similarly, the Cal- 
cutta High Court in S. P. Paul vs. Calcutta University>1 held that there 
was a violation of natural justice insofar as evidence of witnesses had 
been heard behind the candidate’s back.®1¢ 


In the absence of opportunity of cross-examination “‘the whole 
foundation and the basic principles of natural justice will be an empty 
formality and will be illusory and futile.’’5* Generalising, it may perhaps 
be stated that when witnesses are examined against a person the latter 
has a right to cross-examine witnesses, if he demands such a right and in 
case it is refused to him, it may amount to miscarriage of natural justice. 


(d) Disclosure of Facts to the Students 


The general principle in this connection is that the Unfair Means 
Committee or the Examination Disciplinary Committee is to decide the 
matter on the basis of materials placed before it in the course of proceed- 
ings. It cannot take extraneous matters into consideration; it cannot 
base its decision on any material unless the student against whom it is 
sought to be utilised has been given an opportunity to refute or explain 
the same. It is regarded as a fundamental principle of natural justice 
that no materials should be relied on against a student without his being 
given an opportunity of explaining them.*% 


The right to know the materials on which the committee is going 
to take a decision is part of the right to defend onself. The principle 
was applied in Naren Das vs. The Gauhati University and others.54 If 
the candidate asks for the disclosure of any material which is potentially 
prejudicial to his case, he has to be supplied with the same, refusal is 
prima facie a breach of natural justice.°® 
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(ce) Reasoned Decision Right to Inspect Answer Books & Legal 
Representation 


Earlier decisions did not regard the requirement to give reasons as 
principle of natural justice. However, in Naren Das®® it was observed 
that in adverse findings, giving of brief reasons was the minimum require- 
ment of the principle of natural justice.°® 


Generally, in all cases of unfair means the right to inspect answer 
books is nota sserted but Ramballav’s case®” and Naren Das’s case°® were 
exceptions. The court regarded the denial of this right as amounting 
to breach of natural justice. 


The right to legal representation in enquiries of unfair means has 
yet to be realised in India. In Cyriac vs. Vice-Chancellor, Kerala Uni- 
versity®® the enquiry and subsequent punishment were challenged on the 
ground that the delinquent was not allowed to present his case through 
an advocate. Rejecting the plea Issac, J., held that a right to be heard 
did not comprehend a right to be represented by an agent including an 
advocate except where on the facts the principles of natural justice so 
warranted. The prohibition of legal representation is justified on the 
ground that the representation through a lawyer tends to complicate 
matters, prolong the proceedings, and confuse the issues and it would in 
some cases even defeat the very purpose for which such tribunals were 
set up. However, the view expressed by K. D. Zacharias® that in the 
academic context courts may adopt a policy similar to that of the U.S. 
Supreme Court, in Goss vs. Lopez®! appears more acceptable. 


Garner is of the opinion that normally in any serious matter in- 
jured parties should be allowed legal representation.£1¢ However, in 
considering whether natural justice implies a right to legal representa- 
tion one must recall that natural justice demands only minimum stan- 
dards of fair adjudication, and not ideal standard, says Smith.®14 


(f) No Evidence 


Time and again, it is insisted by the court that “‘unless there is justi- 
fication to do so, the court should be slow to interfere with the decision 
of domestic tribunals appointed by educational bodies like universities .62 
“In the matter of adoption of unfair means direct evidence may some- 
times be available, but cases may arise where direct evidence is not 
available and the question will have to be decided in the light of pro- 
babilities and circumstancial evidence’’.®8 So far as the sifting of evi- 
dence is concerned, it is held that “‘a domestic tribunal is not bound by 
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the rules of evidence, it is indeed probably ignorant of them,’’® or it is 
held. ‘‘...the board was not bound to treat such a question as though 
it were a trial,”’®> or that “‘it is unreasonable to import into the realm of 
these enquiries by academic bodies the strict techniques and rules of 
procedure of criminal trials’’.66 


Delimiting the requirements of natural justice, Harman, J., observed 
in Byrne v. Knematograph Renters Society Ltd.,®" that ““what then are 
the requirement of natural justice... First, I think that the person accused 
should know the nature of the accusation made; secondly, that he should 
be given an opportunity to state his case; and, thirdly, of course, that 
the tribunal should act in good faith...”’674 


In spite of the fact that “‘there are no rules which are of universal 
application to every kind of inquiry and every kind of domestic tribu- 
nal’’68 the court should not forget that in some cases of unfair means 
the punishments awarded by educational institutions may be severe. It 
may spoil the whole of the future of a student. In severe punishments, 
therefore, courts should insist upon the production of evidence in 
support of the action taken by universities or the board. And an action 
based on no evidence should always be quashed by the court. 


In Pramod Kumar Mittal vs. State of Uttar Pradesh and others®9 
the charge against the petitioner was that he had copied in the exami- 
nation from some outside source. The argument of the Board was that 
the method adopted by the petitioner for finding the solution of the 
problem was not properly calculated in the left page of the answer book. 
It was held that ‘‘in the circumstances merely because the petitioner did 
not work out the square root in a regular manner this fact by itself 
could not furnish the material for coming to a conclusion that he has 
used some external aid in answering the question.’’694 


Similarly in Ashok Kumar Sinha vs. Lucknow University, Lucknow? 
the petitioner was challenged by the checking squad, which, according to 
the petitioner’s contention, found a scale lying on the floor behind the 
petitioner’s seat. The petitioner disowned the scale. It was found that 
there was complete absence of any evidence to show to a reasonable 
certainty that the scale in question was found on the person or table of 
A. K. Sinha. 


Simultaneously, the report of the expert showed that the answer to 
question No. Il(iv) given by the petitioner was wrong and that the 
answer would have been correct if he had actually used the material 
noted at the back of the scale. 
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On a consideration of all these facts and circumstances the court 
came to the conclusion that “‘the finding on the question of recovery of 
offensive material on the petitioner’s possession recorded by the domes- 
tic tribunal was wholly unsustainable in law, the same being unfounded 
on evidence.’’79* And again where the petitioner was charged with havy- 
ing copied the answer to question No. 1(a) from somewhere,’! on the 
basis of the report of the head examiner, the court observed that “‘the 
answer books of all the examinees in the hall were before the head 
examiner and presumably the expert and they were not able to point out 
from whose answer book the petitioner had copied the answer to ques- 
veg Ss ) re The charges, thus, were vague....... as the 
order of the standing committee is not based on any evidence it is liable 
to be quashed. 


In Ramesh Kumar and others vs. The Punjabi University and 
others’ the examiner and head examiner sent a report that the answers 
to questions 2, 3 and 5 of all the petitioners tallied with each other. 
The petitioners admitted the same but they told these questions had 
been discussed by the professor who dictated their answers which the 
petitioners memorised and they reproduced the same in the answer 
books. On being asked, the petitioners failed to produce any note- 
book showing that these questions had been dealt with in the classroom 
or.the answers were dictated by the professor. It was held that the 
procedure adopted by the university was not in violation of natural 
justice.72¢ However, in Ghazanfar Rashid vs. Secretary of Board of High 
School and Intermediate Education®® the court relied on Bagleshwar 
Prasad“ and held that the court would not interfere with the decision 
of the educational authorities in the above matter. 


Conclusion 


The problem of unfair means adopted by students in examinations 
which educational institutions have to face from time to time is no 
doubt a serious problem and should be checked on a war-footing. But 
as there are “Jaws of war’ in “‘international law’? and the countries 
are bound to respect these laws during the war, there should also 
be some standard or rules which should be followed by the enquiry 
committee at the time of investigation in case of unfair means alleged 
to have been committed bya student. In imposing punishment with 
penal consequences affecting the career of a student?5 the committee 
should be very careful. It has been most appropriately observed in 
Ghanshyam Das Gupta®® that in an extreme case ‘‘the decision of the 
committee may blast the career of a young student for life and in any 
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case will put a serious stigma on the examinee concerned which may 
damage him in later life.’’76* 


Ordinarily, the disciplinary procedure adopted by the Unfair 
Means Committee is based on the rules of natural justice. And as the 
rules of natural justice are not of universal application to every kind 
of domestic tribunal, one should give a fresh thinking to every case 
about what should be the minimum standard to be observed by educa- 
tional institutions in case of foul means. No doubt, the punishment 
awarded by an institution is deterrent in order to put a check on the 
adoption of foul means in the examination, and it should be checked. 
In order to avoid the repetition of such occurrences, the courts have 
issued certain directives to be followed in the forthcoming examinations 
including a strict vigilance by the invigilators, strict scrutiny at the 
entrance of the examination halls, search and arrest of students involved 
in such activities and deploying police force at the examination centre.?? 
Jariwala is, however, very critical about deploying armed forces. 
According to him, “‘this will not solve the problem. On the contrary, 
it will add fuel to the fire and will make the institute of learning merely 
a police manned prison hall.’’’8 But this is shutting one’s eyes to the 
hard realities being actually faced by educational institutions.79 The 
temples of knowledge will have to react sharply to the indisciplined 
and non-academic elements bent upon shaking the very foundation of 
its high moral values and learning. 


In matters of examinations, the judiciary has adopted very cautious 
approach in upsetting the decisions of the educational institutions.8° 
However, in Naren Das®1 case even the right to inspect answer books 
was considered as material. _ 


Recently, the Bihar Government has promulgated an ordinance 
making the use of unfair means in the examinations a congnizable 
offence. Under the ordinance a maximum of six months and a mini- 
mum of one month imprisonment or a punishment of Rs. 2000 or both 
could be given to the offenders.82 Cases of mass copying present an 
entirely different picture. Therefore, the courts are not insistent on the 
strict application of the principles of natural justice®? for reasons of 
expediency and practical difficulties in such cases. 


However, in an unreported case, when out of the examinees appear- 
ing at a centre, the university decided to cancel the examination of 
certain limited number of examiness only and not to cancel the exami- 
nation of others, the Madhya Pradesh High Court observed that it was 
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necessary for the university to have followed the requirement of natural 
justice by issuing show-cause notices to the examinee whose examina- 
tions were cancelled.4 


The principle of natural justice has been invoked in a number of 
enquiries of unfair means by the educational institutions, though not 
as yet with success.85 


In meeting the problem arising out of unfair means cases, to 
sum up, the enquiry committee should give a hearing to the delinquent 
student. This, of course, must include the charge against him on which 
the educational institution relies. He should also know the evidence 
that is laid against him and if he wants to cross-examine any witness, he 
should have the opportunity to do so. He should also have an oppor- ~ 
tunity to produce evidence in his favour. He must be given personal 
hearings and the right to counsel, if the student is going to be debarred 
for more than three years. Where the order passed by the educational 
institution is based on no evidence it should be quashed in the first 
instance and the order, if adverse, should briefly contain the reasons 
for its decision. These safeguards appear necessary, for the punishment 
amounts to serious curtailment of fundamental right.®6 


The phenomenal rise in the incidence of unfair means cases during 
written examinations coupled with an unsatisfactory manner of working 
of the unfair means committee appointed by the examining bodies to 
investigate such cases has resulted in adding to the cause list of the high 
courts’? and the Supreme Court® in their writ jurisdictions or by way 
of appeal.88* The provision for the establishment of a higher tribunal 
may go a long way to counteract such tendency. It should be vested 
both with the original and appellate jurisdictions. The line may be 
suitably drawn, for example, where the allegations against an examinee 
is grave and serious, likely to result in suspension for more than two 
years, the case should come within its original jurisdiction leaving the 
rest for the congnisance of the ordinary unfair means committees. The 
higher tribunal should be empowered to hear appeals against the 
findings of the unfair means committees in ordinary unfair means cases. 
However, the higher tribunal may decline to entertain an appeal made 
by the convicted student where there is no mala fide or prima-facie 
ground or when there is unreasonable delay in preferring it, as remedies 
should not be available to those who sleep upon their rights. The levy 
of fee may also be suggested for making an appeal. 


The higher tribunals should consist of three members one of whom 
should be of the rank of district judge, appointed by the executive 
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council with the consent of the Chief Justice of the high court and the 
remaining two members should be the professor and the head of the 
subject nominated by the Chancellor respectively. In the exercise of 
its original jurisdiction it should be invested with the power of a civil 
court in respect of summoning and enforcing attendance of parties and 
witnesses, examining them on oath and in respect of production and 
discovery of documents and records. So far as the procedure for the 
_ working of the tribunal is concerned, it should be prescribed by the 
Statute or the ordinance creating the higher tribunal so that the basic 
norm may not be violated. However, in order to meet the exigencies 
of the particular case, it may evolve its own procedure, of course, in 
_ keeping with the prescribed norm so that the primary function of the 
tribunal as a fact-finding body may be effectively performed. 


The higher tribunal may also go a long way in helping the judi- 
ciary in India which is already overburdened with heavy cause lists and 
mounting arrears.®9 


The proceedings before the enquiry committee set up by the 
universities or the boards in cases of reported unfair means at the 
examinations have a definite purpose to fulfil. As already pointed out 
it is the responsibility of the examining bodies to see that nobody who 
has not attained the minimum competence is declared successful in an 
examination. This is intended in the wider interest of the society 
which demands that the incompetents and the misfits are not 
entrusted and assigned responsibilities at certain stations. The task 
before the universities is, therefore, to devise proceedings which.on the 
one hand should ensure the rights of the examinees while, on the other, 
it should not sacrifice the larger social interest. The proceedings must, 
thercfore, act like a balancing wheel.9° 


The punitive aspect of the proceedings should also take into con- 
sideration the subjective element in a delinquent examinee like the age, 
the level of understanding, his social milieu, the other circumstances 
for which he may not be responsible and also the examination in 
question. 


K.K. NAGARIA AND S.S. SINGH 
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SHOULD WE GO FOR A COURT OF APPEAL IN 
NON-CONSTITUTIONAL CASES ? 


The great debate initiated by the Law Commission of India relating 
to restructuring of the present judicial system is still going on. The 
34-point questionnaire circulated by the Commission in January, 1982, 
suggests various ways and means for the total transformation of our 
higher judiciary in India. One such proposal deals with the establish- 
ment of a court of appeal for deciding cases other than Constitutional 
cases. This raises some fundamental questions of far-reaching conse- 
quences. Does India really need a separate appellate court ? 


Like the United States, India has a federal Constitution but unlike 
the United States, India does not have a dual system of courts. The 
judiciary is one integrated whole. We have a hierarchical judicial 
system. At the apex is the Supreme Court of India; immediately below 
the Supreme Court there is a high court in each State and below that 
the subordinate courts. This single hierarchical system of judiciary has 
brought about not only jurisdictional unity but also the establishment 
of a single judicial cadre for the whole country. 


The Supreme Court stands at the apex of India’s judicial hierarchy 
with effective power to supervise and control the working of the entire 
system and to ensure the realisation of the high judicial standards. 
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The Supreme Court usually consists of such number of judges as 
Parliament by law may prescribe. The Supreme Court (Number of 
Judges) Act, 1977 provides for 17 judges of the court, excluding the 
Chief Justice. Every judge of the Supreme Court is to be appointed by 
the President of India after consulting such judges of the Supreme Court 
and high courts in the States as the President may deem necessary, 
provided that for the appointment of the judge other than the Chief 
Justice, the Chief Justice of India is to be always consulted! The 
Constitution also makes provisions for ensuring independence of the 
judges.2 


The Supreme Court has been given a wide jurisdiction under the 
Constitution. This jurisdiction can be divided into three categories, viz. 
Original, appellate and advisory. 


The court has an exclusive original jurisdiction over disputes 
between the Government of India and States and States interse.? It has 
also power to issue writs in the nature of habeas corpus, mandamus, 
prohibition, quo warranto and certiorari for the enforcement of funda- 
mental rights;4 this is also the original jurisdiction of the Supreme 
Court, though not exclusive. The Constitution thus provides an effective 
machinery for the enforcement of fundamental rights. 


The court has also a wide appellate jurisdiction. This jurisdiction 
is also three-fold. In Constitutional cases an appeal lies to the Supreme 
Court from any judgement if the high court certifies that the case 
involves a substantial question as to the interpretation of the Consti- 
tution.® In civil matters an appeal lies to the Supreme Court from any 
judgement of the high court if the high court certifies that the case 
involves a substantial question of law of general importance, and that in 
the opinion of the high court the question needs to be decided by the 
Supreme Court.® In criminal cases an appeal lies to the Supreme Court 
from a high court if the high court (a) has on appeal reversed an order 
of acquittal of an accused person and sentenced him to death; (b) has 
withdrawn from trial before itself any case from any court subordinate 
to its authority and in such trial convicted the accused person and 
sentenced him to death; or (c) certifies that the case is a fit one for 
appeal.’ These powers, according to Ambedkar, “ought to be given 
having regard to the enlightened conscience of the modern world and of 
the Indian people.’’® 


Further, the Supreme Court has been given power which is similar 
to the certiorari jurisdiction of the United States Supreme Court to 
grant special leave to appeal from any judgement, decree, determination, 
sentence or order in any case or matter passed or made by any court or 
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tribunal in the territory of India.2 Under this provision (Article 136), 
the court hears appeals not only from courts but also administrative 
tribunals. The only condition for appeal is that the circumstances must 
be special and extraordinary, i.e., cases of gross miscarriage of justice. 
The court has also been given an advisory jurisdiction and the President 
can refer any question of law or fact to obtain the opinion of the 
Supreme Court.10 


Does India Need a Separate Appellate Court ? 


In France, we find two distinct systems of courts, namely, ordinary 
courts and administrative courts. The Court of Cassation is the highest 
court of appeal for all ordinary cases, both civil and criminal. In 
administrative matters, the Conseild’ Etat or the Council of State is the 
highest court of appeal from all administrative tribunals of the country. 
However, in France no court has any power of judicial review. In Italy, 
the Supreme Court of Cassation is the highest court of appeal from the 
lower courts. In Constitutional matters, Itally has a separate consti- 
tutional court which is vested with the power of judicial review. In 
West Germany, the Supreme Federal Court is the highest court of civil 
and criminal appeals like its counterpart in France and Italy.12 


The question that arises for determination is : Do we need such a 
system of courts in India? The Law Commission of India, headed 
by Mr. Justice K. K. Mathew, circulated a 34-point questionnaire in 
January, 1982, which dealt with the total restructuring of the higher 
judiciary in India.!2 One of the proposals contained in the said question- 
naire relates to the replacement of the present Supreme Court by a 
Constitutional Court and the creation of an independent court of appeal 
for dealing with cases other than Constitutional cases. The idea of 
restructuring the higher judiciary appears to make justice fair, expedi- 
tious, speedy and accessible to the public at large. It is also asserted 
that the proposed system will give the Supreme Court an opportunity 
to devote full time for disposal of Constitutional cases only. Will 
it solve our problems? Has the existing system failed to cope with the 
demands of justice? How long will we go on transplanting the foreign 
systems/notions in our country? We have to look to the problems of 
the Indian people and view them in the Indian context. How to make 
justice more speedy, fair and accessible to the common man is a problem 
which cannot be solved by creating a court of appeal; by compelling the 
existing system to commit suicide. This is a problem which requires 
much thought. One of the problems which requires immediate attention 
is the problem of mounting arrears of cases in various law courts includ- 
ing the Supreme Court. Howto solve it? This is the crux of the 
matter and not the change of the system. 
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Appellate Court vis-a-vis Constitutional Court—Status Relationship 


If an appellate court is established along with the Constitutional 
court with independent jurisdiction, the problem of its status comes to 
the forefront. What would be the status of the court and its judges, the 
questionnaire does not tell us more. It appears that such a court when 
created would be like the court of appeal of France, Italy or Germany. 
But in the Italian court of appeal, the verdict of the lower court can be 
appealed from on the ground of procedural or jurisdictional errors. In 
France, the powers of the appellate court are limited. It can confirm or 
quash the decision of the lower courts and remand the case for re-trial, 
but cannot change it or substitute its own. Similarly, the German Court 
of Appeal entertains those cases only “‘where the decision is of funda- 
mental importance for the uniformity of the administration of justice of 
the higher federal courts’’.4% What will be the jurisdictional limits, 
procedure and its status are such questions which will have to be decided 
very carefully. Another problem may be the limitations placed by the 
Constitution on the power of Parliament to amend the Constitution. 
This problem needs examination in the light of “‘basic features doctrine”’ 
developed by the Supreme Court of India. Whether Parliament would 
be competent to restructure the higher judiciary and give it completely 
anew shape? These questions should first be examined before we 
switch over to the so-called “‘restructured system’’. 


It is submitted that the solution of the present problem as projected 
in this paper lies not in uprooting the existing judicial system but rather 
in reforming the existing one. With this end in view the following 
suggestions deserve immediate consideration : 


(a) Long vacations of the court is one of the barriers in speedy 
disposal of cases. According to the Supreme Court calendar 
for 1981, the court remained closed for 184 days and worked 
for 181 days. In fact, no other organisation or establishment 
enjoys such long vacations. It is suggested that the vacation 
period of the court should be reduced to the minimum and a 
system should be devised whereunder the individual judges 
could be granted leave without affecting the working of courts. 


(b) The number of appeals to the higher judiciary should be 
reduced. The LPAs must be abolished and the second appeals 


should also go. 


(c) Due attention has not been given to the working of the subordi- 
nate judiciary. We do not have any uniform pattern for 
recruitment of judges to these courts. It is suggested that only 
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those persons who have a thorough knowledge of the actual 
working of the judicial system should be considered for appoint- 
ment to these posts. Besides, it would improve the working of 
subordinate judiciary to a considerable extent if a system of 
intensive training for judicial officers is devised before they 
actually take up their jobs. This will make them aware of the 
technicalities of judicial administration and thereby help in 
speedy dispensation of justice. The legal profession should act 
with a sense of responsibility and seek as few adjournments as 
possible. However, the court should not grant any adjourn- 
ment without recording reasons for the same. 


The legal profession should act with a sense of responsibility 
and extend full cooperation in eliminating delays by avoiding 
long arguments. The system of written briefs and then pro- 
vision for allotment of time to the advocate for arguments 
should be devised. A time-limit should be placed within which 
the courts should dispose of the cases. 


The judgements of the courts need not be very long. The judges 
should be persuaded to give brief judgement instead of entering 
into learned discussion of non-essentials. The judgements of 
the Supreme Court of France may be a good example to follow. 
They are seldom more than four to five typed pages. 


The recruitment of judges is also another problem which needs 
immediate attention. According to the latest information avail- 
able, four vacancies in the Supreme Court and 89 vacancies in 
the different high courts are lying vacant. So much so a 
petition in the Supreme Court has been filed for a writ of 
mandamus directing the Government to fill up all the vacant 
posts immediately. This will also help in the disposal of more 
of the pending cases in high courts as well as in the Supreme 
Court. 


Instead of going for the total change, it would be more feasible 
if we create different divisions within the Supreme Court itself 
which may deal with the following types of cases: (a) civil 
matters; (b) criminal matters; (c) family matters; (d) adminis- 
trative matters; and (e) Constitutional matters. In each division 
there should be at least five judges and hence the total number 
of judges of the Supreme Court should be raised to 25 minimum 
excluding the Chief Justice. This will bring more certainty 
and consistency in law and thereby serve the ends of justice. 
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(h) The last suggestion which appears to be more plausible is that 
the success or failure of a system depends mostly on those who 
operate the system as such. Hence, the judges, the lawyers and 
the court’s staff and the public are also responsible for the 
successful working of the system in which they are living. 


Therefore, in the light of the various suggestions and proposals put 
forward in this paper, there does not seem to be any justification for the 
establishment of a separate and independent court of appeal. The 
present judicial structure has been duly meeting all the demands of the 
public and playing a very significant role. Hence, the remedy lies not 
in the total transformation of the existing judicial system but in its 
reformation as such. 


J. P. GUPTA AND B.R. SHARMA 
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ARBITRATION : ANSWER TO DELAYED JUSTICE 


To delay justice is to deny justice; to make justice costly is to place 
it beyond the reach of the common man. Courts of law in spite of all 
good intentions get lost in the thick jungle of rules of construction and 
precedents discussing for inordinately long periods abstruse questions 
of law. The result is that the number of cases pending for years in 
the superior courts of India is legion. It is often heard that the 
solution lies in strengthening the judiciary both in number and quality, 
but the experience shows that this is unlikely to achieve success for 
reasons not far to seek. The present edifice has become sufficiently 
outworn and the need for substantial structural changes in the judicial 
system appears imminent. Serious thinking in search of alternatives 
for reducing litigation in the courts by adopting means for securing 
ready, though sometimes rough, justice acceptable to the general run of 
persons is necessary. 


One alternative, namely, nyaya panchayat, though an old institution 
of India, is under experimentation afresh in the country. Party factions 
in villages are stumbling blocks and various approaches to immunise 
the panchayats from this difficulty are being adopted. Success, however, 
is not within immediate reach for various social and cultural reasons. 
From nyaya panchayats to arbitration, as a method of setting disputes, 
is but a step in the direction of speedier and inexpensive justice. 
Arbitration has the additional advantages of simplicity of procedure 
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and preserving the friendly relations between the disputants. It is 
specially workable effectively in cases involving disputed questions of 
facts, e.g., whether the goods correspond with the samples or the assess- 
ment of damages or compensation by the parties is reasonable. 
Arbitration is a handy means for administering early justice not only 
in commercial and other disputes between the parties inside the country, 
but is also very helpful in the resolution of international disputes con- 
cerning commerce and foreign investments specially in developing 
countries. Ideally, international disputes should be resolved promptly 
so that the flow of trade is not disrupted. It has probably been rightly 
suggested that the resolution of these disputes in national courts can 
Substantially increase the risk and, therefore, expectations from an 
international contract entered into on a fixed price basis. The risk 
factor represents the contingent liabilities as apprehended by one of 
the parties specially investors when any dispute has to be resolved by a 
foreign court rather than by an arbitration tribunal in some inter- 
nationally recognised form. The traditional litigation in national 
courts can be a costly, time-consuming, cumbersome and inefficient 
process which obstructs rather than facilitates the resolution of business 
disputes. The formal adversarial structure and the possibility of 
national bias can destroy the business relationships which are conducive 
to free flow of international trade. Access to the national courts may 
also be restricted because of the over-crowded court dockets. The 
intricacies of the national procedures may be known to only one of 
the parties. Accordingly businessmen engaged in international com- 
mercial dealings seek alternatives to traditional litigation. Arbitration 
is a potential, more efficient and attractive mechanism, to the dis- 
cordant parties with different cultures and legal systems. Arbitration 
provides a flexible, mutually acceptable means of conflict resolution, 
because the process is consensual. The arbitrators are often chosen by 
the parties and usually possess substantial commercial knowledge. 
Jurisdictional neutrality as the possibility of the parties striking 
compromise is the other positive feature of this system. 


Accordingly, arbitration provides healthy prospect for speedier 
settlement of disputes whether the disputant parties belong to the same 
country or to different countries, specially where the dispute revolves 
around questions of fact. It is not out of place to mention that the 
bulk of the disputes in the commercial world, national or international, 
pertain to questions conveniently determinable by neutral persons 
belonging to these fields invited as arbitrators of fact. Technicalities of 
litigation in courts in these matters result in long delays and embitter- 
ment of the relations between the parties. 


152 


Vol. 10 (1) : 1983 


India enacted the Arbitration Act in 1940 primarily for disputes 
on contracts between Indians, and also agreed to honour awards of 
international arbitration by enactment in the first instance of Arbi- 
tration (Protocol and Conventions) Act, 1937, and later Foreign 
Awards (Recognition and Enforcement) Act, 1961. However, settle- 
ment under the statutes has quite often proved to be more expen- 
sive and time-consuming thereby falsifying the claim of preference of 
arbitration over litigation. The fault, it may be added hurriedly, is 
not with the inherent concept of arbitration but the procedure and 
mechanism adopted in the course of arbitration under the Act. 
As against this, arbitrations under bodies like the Federation of 
Indian Chambers of Commerce and Industry, the Indian Council of 
Arbitration, the Motion Pictures’ Association, the Madras Chamber of 
Commerce and the International Chamber of Commerce have been 
quite successful in achieving the objectives. It is, therefore, necessary 
to scrutinise and suggest change of law, specially at this juncture when 
our courts are heavily clogged and the situation cries for immediate 
workable alternatives. There should be statutory creation of arbitral 
tribunal with membership from various national and international 
trade bodies manufacturing enterprises, constructional associations etc. 
with a president and secretary elected from amongst them. The tribunal 
should draw up panels for different fields of commercial and manu- 
facturing activities, panelists being taken on the basis of their practical 
and skilled knowledge in the field concerned and known for their unim- 
peachable integrity as may be ascertained from their bio data. For 
disputes pertaining to international contracts, the panelists should be 
enrolled from different countries, so that arbitrators selected for parti- 
cular disputes can be persons above national bias. For disputes 
involving a value of Rs. 5 lakhs of below, there need be one arbitrator 
nominated by the president. He may belong to a State other than the 
place of domicile of parties. In other disputes there may be three 
arbitrators, one to be picked up by each of the parties from the list of 
ten panelists sent to them by the tribunal and the chairman nominated 
by the president from panelists from outside the States of the parties. 
If a party fails to give his nomination within ten days of reference to 
him, the president should appoint one on behalf of the party concerned. 
This procedure is suggested as the appointment of arbitrators at present 
is quite a long-drawn-out and time-consuming affair. In this regard, 
it may be added further that no distinction should be drawn between 
disputes involving only private citizens and those where one of the 
parties is the State. The existing practice of the State providing for 
arbitration by its own officers, exceptions apart, has not proved healthy. 
The officers are often corrupt and the settlement is against the interests 
of the Government. In the alternative, the officer is biased against 
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the private party and the award works to the injury of this party. In 
either case, there is undue delay and public interests suffer. 


Another cause of delays is imprecise words employed while devising 
arbitration clause for the contracts. The vagueness leads to much 
interlocutory litigation between the parties defeating the very purpose 
for which arbitration was resorted to by the parties. The tribunal 
should endeavour to standardise the arbitration clause for different 
commercial and industrial fields with the help of experts in the respec- 
tive fields and give wide publicity to the same for adoption by prospective 
contracting parties. 


In order to relieve the congestion and the increase in workload of 
the courts and to enable the parties settle the issues smoothly and 
expeditiously, there is need for more frequent resort to arbitration. 
The law as at present leaves it to the option of the parties whether 
or not to have arbitration clause in their contracts, and even after 
providing for such a clause in the contract, whether to act upon the 
same or to avail of the normal channel of litigation through courts. If 
we really mean to counter the problem of delays and expensiveness of 
litigation, arbitration needs to be made compulsory, more particularly 
in the following types of cases: 


1. Simple money claims where the amount does not exceed 
Rs. 3 lakhs. 


2. Commercial contracts which may be suitably defined in an 
inclusive manner so as to cover all business contracts in the 
course of domestic or international trade. Such commercial 
contracts could include contracts for the supply of goods, 
contracts relating to business or manufacture, contracts 
relating to banking, insurance, technical assistance and know- 
how, commercial agency contracts relating to shipping, 
building and construction as well as other items of activity 
which may be notified by the Central Government from time 
to time under the Act as being compulsorily arbitrable when 
disputed. 


3. Contracts performance whereof is spread over long period of 
time and which demands smooth and cordial relation between 
the parties for proper performance, specially, those involving 
public interests. 


4. All cases of whatever nature which have been continuously 
pending in any of the civil courts for a period of more than 
three years from the date of institution may be compulsorily 
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transferred to the arbitral tribunal for decision. The delays 
in such cases are mostly attributable to international delay 
causing action albeit within the words of law of one of the 
parties and in some cases on account of want of time with the 
courts. Transfer in such cases will serve the ends of justice 
and as such will be within the intention of law. It will not 
only reduce the number of old cases in the courts but will also 
induce the parties who prefer decision by courts to get finalisa- 
tion of their cases expedited. 


In the remaining cases, it would be optional for the parties whether 
or not to introduce standardised arbitration clause in the agreement 
or to agree upon arbitration after a dispute has arisen. In any event, 
such clause can be pleaded by the non-litigating party for stay of suit 
in the court and settlement of the dispute. 


Study of case law indicates that much delay in settlement by arbi- 
tration or in enforcement of awards of arbitrators take place on account 
of litigation on plea of misconduct of arbitrators. This misconduct 
sometimes is of technical nature like not proceeding with reasonable 
despatch, over-stepping terms of reference etc. and sometimes of real 
nature. When it touches impartiality of the arbitrator on account of 
his interests in a party or in results of the settlement, the allegations 
are wide and varied and couched in vague words. To remedy the 
situation, it is necessary that the term “‘misconduct”’ should be precisely 
defined or the definition should be inclusive of clear-cut categories of 
situations excluding technical misconduct. Situations of possible mis- 
conduct having been made clear in the law, parties and arbitrators will 
be aware of them beforehand and will try to avoid them. Prospective 
arbitrators before entering upon the office should be required to dis- 
close their interest in parties and in the subject-matter of the dispute 
so that their neutrality can be ensured by the tribunal. 


Another cause of delay is first providing time of four months for 
arbitrators to give the award and then giving discretion to the court to 
extend this time. The time as fixed is insufficient and extension is 
allowed as a matter of routine. It is but desirable that the arbitrators 
should be required to give the award with as much speed as possible 
but not later than six months from submission to them of their res- 
pective case by the parties. This submission should be done within 
ten days of the arbitrators entering upon their office. In case a party 
fails to do so even after service of notice for the purpose, the case may 
be proceeded against him ex-parte. The tribunal who may be approach- 
ed for extension of time for submitting the award should be very 
discerning and allow time only in rare cases with well-reasoned order. 
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The arbitrators should in the first instance try to bring about 
conciliation between the parties by providing them his solution within 
ten days of submission made by the parties. Evidence should be 
allowed to be led if both or either of the parties do not communicate 
acceptance within ten days of communication of solution to them. 
On expiry of this time hearing with a fortnight notice should be fixed 
for evidence of both the parties and evidence should be taken on day- 
to-day basis. If a party seeks adjournment for its own reasons he 
should pay costs of next hearing as also Rs. 100 per day for the days 
intervening the two hearings. This will be substantially penal to dis- 
courage adjournment. 


Provision of appeal even against interim orders or misconduct of 
arbitrators during the arbitration proceedings is substantial source of 
delay. It is necessary to curb this root cause. There should be no 
right of appeal against such matters. Appeal should be allowed only 
against final award of the arbitrators and that too on the point of law 
Or some gross misconduct as defined above to the court which would 
have heard the appeal as if the matter was litigated upon in the court 
of first instance instead of arbitration. No second appeal should be 
allowed. Revisional powers of the high court under the existing law 
or for that matter appellate powers of the Supreme Court under Act 
133 of the Constitution need not, however, be disturbed. However, 
to enable these courts to dispose of the matter quickly at the admission 
stage or later, if the admission is allowed, it should be made obligatory 
for the arbitrators to pass speaking orders giving reasons for their 
decisions. Of course, it will not be necessary to discuss evidence in 
the award in detail because the same having been taken in the presence 
of the parties or their representatives is well known to them. This will 
enable the revisional/appellate court to find at the presentation stage 
itself whether or not any substantial question of law is involved and 
as such whether to dismiss the petition in liminine. Furthermore, 
before a party is allowed to file appeal/revision, he should be required 
to give cash security for the amount of the award to the court. This 
will discourage frivolous petitions meant only to harass the other party 
and delay the settlement and help only aggrieved parties to agitate the — 
matter in appellate revisional court. 


The delay is also caused in preliminaries before execution of the 
award. The present procedure of filing the award with the court and 
the court making out a decree after hearing the parties consumes much 
time. The award should be submitted by the arbitrators to the 
tribunal and on the tribunal authenticating it to the court, it should 
become the order of the tribunal and the court. This court should not 
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be empowered to go behind this order and should act only as executing 
court for realisation of the award. 


One of the points for preferring arbitration tribunals to litigation 
is heavy court fees. Practice in this respect, however, is varying and 
sometimes the fee of arbitrators is linked with the amount involved in 
the award. This quite often becomes very heavy. It is necessary that 
arbitrators’ fee should be connected with time devoted to the matter 
rather than the amount involved in the award. This will make arbi- 
tration much less expensive institution. Furthermore, in case of proved 
misconduct, the arbitrator concerned should not only be disqualified 
from continuing on panel of the tribunal but should also be deemed 
disentitled from arbitrators’ fee. 


K.S. CHHABRA 
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REPORT ON THE ALL-INDIA LAW SEMINAR AT 
HYDERABAD 


A two-day National Seminar on ‘Privileges of Advocates’ and 
“Court Fees and Access to Justice’’ was held at Hyderabad on 11-12 
December, 1982 under the joint auspices of the Bar Council of India 
Trust and the Andhra Pradesh Bar Council. The Seminar attended 
by over 300 lawyers from the district and taluka bars of Andhra 
Pradesh besides members of the Bar Council of India and representatives 
of State Bar Councils was inaugurated by the Vice-President of India 
Hon’ble Mr. M. Hidayatullah. Mr. Ranjit Mahanty, Chairman Bar 
Council of India, presided over the inaugural function. 


The Seminar discussed the topics in two separate sessions based on 
working papers presented by the keynote speakers. One of the out- 
standing features of this Seminar was the active and dominant partici- 
pation of advocates from mofussil bars almost overshadowing the leaders 
of the appellate bar. It was a refreshing experience to find a large 
number of advocates from the districts irrespective of age and experience 
presenting their views in an articulate and forceful manner on both the 
topics. 


Privileges of Advocates 


The speakers unanimously felt that the subject was of paramount 
importance. In his inaugural address, Mr. Hidayatullah stated that there 
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was a duty owed by advocates to the court on the one hand and their 
clientele on the other and pointed out that their privileges did not 
extend beyond the ends of justice. In the key-note address, Mr. Justice 
P. Rama Rao, of the Andhra Pradesh High Court, said that brilliant 
advocates contributed to correct judgment. Advocates had unfettered 
right in the presentation of the cases. Arrest of advocates and employ- 
ment of force against them by the executive were sad developments. 


Dr. N.R. Madhava Menon, Secretary. Bar Council of India Trust, 
suggested that a committee be formed to study the factual background 
behind the new phenomenon of boycott of courts. He said that it 
would be wise to allow privileges to grow in strength and content 
than limit them by codification. A minimum consensus on necessary 
privileges had to be reached, he added. 


Earlier, Mr. F.S. Nariman, Chairman of the session, said that law 
is a profession and not a business. One has to be efficient and honest. He 
cautioned that mere honesty without efficiency was useless. He dwelt 
mostly on duties rather than on privileges. His idea that the surveillance 
of advocates must be with the courts was objected to by the other 
speakers like Mr. P. D. V. Somayajulu advocate, Eluru. Mr. Nariman 
deprecated boycott of courts. He pointed out that advocates’ privileges 
are service oriented. Mr. P. H. B. Somayajulu advocate, Eluru,' describ- 
ed advocate as a limb of the administration of justice. Any attempt 
to interfere with the freedom of advocates constituted an act of contempt 
of court. He called for suitable amendments to the Advocates Act. 


Mr. Y. Lakshmikantha Rao, advocate, Warangal, pleaded for 
revision of advocates’ fee rules and for a reasonable fee commensurate 
with the service and not always to be based on the value of the suit. 
Mr. V.K. Goswami, Advocate from Assam, stressed the fact that 
in a democratic society, advocates have a new role to play and that the 
Bar Council of India should take initiative to examine the question of 
the various privileges. Mr. M.D.Y. Ramamurthy, Advocate, Kurnool, 
emphasised the need to check judges’ onslaught on the members of 
the legal profession. He also said that a remedy against erring judges 
was essential. Mr. M.V.P. Chary, Lecturer, Osmania University, 
Hyderabad, dealt with the advocates’ right to be present at the time of 
police interrogation and that the most important privilege was in regard 
to communications with the clients. The existence of any privileges 
was doubted by Mr. Upadhyaya, Advocate-General, Uttar Pradesh. 
Respect from the courts is to be the foremost among the privileges, 
according to the speaker. He urged that only deserving persons should 
be appointed as judges and remarked that it ought to be an important 
privilege of the profession. 
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Mr. V. Parabrahma Sastry, Advocate, Hyderabad, spoke on the 
freedom of advocacy and pleaded for avoidance of judicial encroach- 
ments into the same. He also said that a judge should not act in haste 
and curb the scope of advocates’ performance. Mr. V.C. Misra, 
Advocate, Allahabad, referred to the privilege to receive an impartial 
treatment from the Bench. Mr. B.A. Chowdary, Advocate, Nizamabad, 
dealt with the problems of Advocates while attending to their func- 
tions as commissioners. Mr. Hiralal Gupta, Advocate, Hyderabad, 
referred to problems like housing, telephone facility etc., Mr. M. 
Balasubramaniam, Advocate, Ongole, suggested that there should be 
financial assistance to junior members from the State and the Senior 
Counsel. He impressed upon the need for adequate financial grants 
from the State for establishment of bar libraries. He also said that 
the Courts should not think they were supreme and that they could do 
whatever they desired. Advocates must be respected and not belittled. 
Mr. A.V. Sarma, Advocate, Vijayawada, cautioned the Bar Council 
about the entry of retired judges into the legal profession and said 
that legal aid must be improved further. Mr. Sripathi Ramamurthy, 
Advocate, Hyderabad, spoke on the several duties of advocates. 
Mr. D.V. Subba Rao, Advocate, Vizag, suggested a proper codification of 
all the privileges. Judges had to extend proper respect to the members 
of the Bar. Mr. Venkatarama Rao, Advocate, Nalgonda, has concurred 
with the need for codification of privileges. Mr. Gopal Naik, Advocate, 
Hyderabad, called acts of boycott of courts as indisciplined. Mr. K. 
Sundrara Rama Rao, Advocate, Khammam, suggested that we should 
think seriously about the ways and means to improve our professional 
conditions. Mr. Bari, Advocate, Karimnagar, pleaded for sufficient 
safeguards to advocates in the discharge of their professional duties 
including inspection of police stations. 


Mr. G. Murali Mohan, Advocate, Vijayawada, deprecated the 
trend among advocates to seek Govt. offices like law officers in 
courts. Judges receiving police officers at homes and treating them — 
cannot provide real security measures to advocates-commissioner, he 
commented. Mr. Goli Tirupathayya, Advocate, Adilabad, spoke on 
the problems of junior members of the Bar. It is a privilege of juniors 
to receive proper financial assistance from their seniors, he added. 
Mr. M.S. Sastry, Advocate, Visakhapatnam, pointed out the need for 
protection of advocates by the Bar Council in regard to their various 
problems. Mr. G.S. Ghatwari, Law Officer, Allwyn Company, 
Hyderabad, spoke on the problems of the litigants 


While summing up, Mr. Nariman expressed his satisfaction over 
the deliberations in the Seminar and hoped that an alternative to 
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boycott of courts be found by the Bar Council in the matter of con- 
demnation of atrocities on advocates and their humiliation by the 
Executive or the Bench. 


There was near-unanimity on all the following points : (i) Freedom 
of advocacy is the most important privilege and any attempts aimed 
to curb it will have to be deprecated, (2) Among the Bench and the 
Bar there must be an element of mutuality in the matter of extending 
respect and courtesy, (4) Cases of professonal misconduct have to be 
examined only by the statutory Bar Council and should not rest with 
the courts. page 


The consensus arrived at the Seminar was that a committee had to 
be constituted by the Bar Council of India Trust with representatives 
of various States to formulate and suggest the modalities for prescribing 
the privileges of Advocates and also the methods of implementation. 


Court Fee and Access to Courts 


Mr. P. Ramachandra Reddi, the Advocate-General for Andhra 
Pradesh and the Chairman for this Session, in his opening remarks 
stressed the need fot liberalising the imposition of Court fee. He 
suggested the constitution of committees to study all the relevant statu- 
tes relating to Court fee to “‘rationalise’’ the whole system. 


Mr. Koka Raghava Rao, Chairman of the State Bar Council, 
pointed out that access to courts and administration of justice have 
always been open. Referring to several ancient texts and instances, he 
traced the origin of the present Court Fees Act. Mr. Rao expressed 
his view against the total abolition of Court fee. He said that a balance 
must be struck and distinction should be made, in levying court fee, 
on frivolous litigation and genuine litigation. He came out witha 
valuable suggestion that “‘time taken for disposal of a case’’ can be 
made the basis for fixing the Court fee. 


Dr. N.R. Madhava Menon, submitting the ‘Working Paper’, 
strongly pleaded for a total abolition of Court Fee. He said that it 
acted as one of the “‘barriers’’ for several litigants in approaching 
courts for ventilating their legitimate grievances. Dr. Menon quoted 
Macaulay and pointed out that the total abolition of Court fee would 
never promote frivolous litigation. He pointed out that the fault lies 
with “‘men who operate it and the tools and techniques they employ”. 
The present court fee which varies from 7.5% to 10% in different parts 
of the country was clearly ‘prohibitive’ and ‘‘taxing’’, Dr. Menon ex- 
pressed in anguish. Analysing the suggestions made by different 
organisations from time to time Dr. Menon had put forward concrete 
suggestions. 
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‘Exorbitant fees that the lawyers charge and the several miscella- 
neous expenses besides court fee that a litigant had to bear, irrespective 
of the nature of his litigation are the true barriers for access to courts.” 
Mr. Guru Raja Rao argued making a realistic approach to. the problem 
that the present court fee was nominal and could never be a ‘true 
barrier’ for access to Courts. It controls frivolous litigation, he said 
vehemently. 


Mr. P.H.V. Somayajulu adopted the view expressed by Dr. Menon 
and said that a total abolition would not encourage ‘frivolous litigation’ 
as the experience showed that always it was the rich who harassed 
poor ““by dragging them to courts and it was only the rich that indulged 
in fancy or frivolous litigation.” 


Lawyers’ fee would not act asa barrier for any one to approach 
the courts and this aspect should not be examined keeping in view only 
the High Court and the Supreme Court and the advocates practising 
there, Mr. Somayajulu said. Mr. Sripathi Rammurty, a senior member 
of the Bar, supported the same view and said that the lawyers should 
charge ‘fees’ depending upon the “‘payability” of the clients and should 
avoid “‘corruption’’ in their offices, to make easy accessibility to courts 
and to avoid “‘laws delays’’. Mr. B.K. Goswamy, a member of the 
Bar Council from Assam, added that it was the bounden duty of the 
welfare State to render justice and it should not be charged. 


A new suggestion came from G.S. Sarma, Advocate, Ongole, to 
charge the ‘Court fee’ only from erring parties. | 


Members felt that besides court fee there are several other formid- 
able barriers in approaching the courts like procedural formalities, 
law’s delays, process fees etc. ‘“‘Advocate Fee is not an indespensable 
barrier, as the client is free to choose his lawyer depending on his 
capacity to afford.” 


The consensus appeared to be for a total abolition of the Court 
Fee. 


Make 1983 a Arrears-Free Year ! 


In his Valedictory Address Mr. Justice E.S. Venkatramiah, Judge, 
Supreme Court, wanted the bar and the bench to initiate programmes 
and plans for making 1983 a year for arresting the growth of arrears if 
not reducing them substantially. He proposed various ways and means 
to accomplish this task and sought the co-operation of Advocates and 
Bar Councils to effectively implement them. 


149 


BOOK REVIEW 


CASTE RESERVATION IN INDIA—LAW AND THE 
CONSTITUTION : by G.P. Verma, Chugh Publications Allahabad 
1980 pp 164 


This volume starts off with a positive statement by the author that 
“‘backwardness in India had got institutionalised as a result of caste sys- 
tem and social organisation’’. The author maintains that “‘the problem 
is undoubtedly very complex as historical, sociological, political and 
economics considerations come into play’’, and that “‘the interests of 
weaker sections of the people are to be promoted quickly and liberally 
but in doing so the State would hardly be justified in ignoring altoge- 
ther the advancement of rest of the society’’. The primary focus of this 
volume was ‘“‘to critically examine the various issues involved within the 
framework of the Constitution’’, as “the time has struck when we must 
cooly speculate over the propriety and legality of the issue which 
threatens to tear our social and national structure’’. 


In the background of recognised complexity of the problem with 
historical, social, political, economic and psychological ramifications, 
the scope of the work is limited to “‘the study of caste-reservation, with 
reference to public employment only”’; “‘the endeavour has been to study 
the provisions of the law and the Constitution in a broad perspective, 
with a view to consolidating our national interest and to strengthening 
all those forces which go for unification and detract from disintegration 
of the nation’. 


Finally, the author submits that “the book is a humble attempt” in 
regard to a vital assumption “that freedom and justice cannot be long 
maintained by people who do not understand the nature of their own 
Constitution’, 


163 


INDIAN BAR REVIEW 
ee EE? A MMM i NR ee 2S 2h rr 


The assumption that freedom and justice cannot be long maintained 
by people who do not understand the nature of their own constitution 
cannot possibly be disputed. 


However, the limited scope of exploration viz., caste reservation 
within the framework of law and the Constitution may not be adequate 
to analyse and explain dispassionately the admittedly complex problem 
especially if the objective of such analysis is aimed at ‘consolidation of 
national interest’ and to ‘strengthen all those forces which go for unifi- 
cation and detract from disintegration of the nation. 


The volume is rich in terms of an elaborate review of the debate 
in the Constituent Assembly in the form of historical background lead- 
ing to the provision of reservations on caste basis, and judicial dicta on 
such provisions. But, it is short on empirical analytical data, which is 
what is vital in order to argue the point of view set out by the author. 
This is evident from one of the measures—an important one—suggested 
by the author himself, for immediate action viz., a nation-wide survey to 
be conducted in order to study the social, economic and educational 
standards of the backward communities as also of the general com- 
munity. 


Other measures that the author enumerates towards the end of this 
volume do not emerge from analysis. Some of the measures suggested 
are : (a) reservation should not be exclusively on caste or community 
basis; (b) criterion for reservation should also be modified so that only 
those sections of the society who have social, economic, educational and 
environmental handicaps benefit; (c) quota of reservation should be with- 
in reasonable and sensible limits; (d) a time-limit should be fixed to end 
reservations; (ce) wards of cabinet ministers, members of Parliament and 
State legislatures, class I and class II officers...those paying income-tax 
etc. should not be given the benefit of reservation. 


Suggesting a reconsideration of vexata—quaesto of job reservation, 
it is appropriately observed that we should consider all aspects of the 
issue as well as its consequences. A holistic study of the problem calls 
for a comprehensive analysis so as to crystallise not only the policy in 
the all-import area of caste reservation but also for evolving appropriate 
strategies for implementation apart from analysing and evaluating the 
impact. Till such time as we undertake such a comprehensive analysis 
and internalise such review into our social and political system, we may 
be able to bring out valuable data as is the case with the present 
volume, but it may prove inadequate for initiating an acceptable and 
feasible review of the existing policy programmes and practices. 


G. R. S. Rao 
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CONTROLS OVER PUBLIC CORPORATIONS IN INDIA by 
Dr. RAMESH CHANDRA 


Public corporations is a field where legal literature is scanty. 
Problems connected with the public sector undertakings in India and the 
laws relating thereto are multiplying rapidly calling for constant study 
and review of the same. ‘The present book should ,therefore, prove to 
be an immensely welcome addition to the scanty literature. 


The adoption of the socialist pattern of society by India as its 
national objective as well as the need for planned and rapid develop- 
ment of the country require (using the words of the Industrial Policy 
Resolution of 1956) that all industries of basic and strategic importance 
or in the nature of public utility services should be in the public sector. 
Other industries which are essential and require investment on a scale 
which only the State, in present circumstances, could provide have also 
to be in the public sector. The State has, therefore, to assume direct 
responsibility for the future development of industries over a wide area. 
In this context the Constitutional directives have also to be borne in 
mind. 


Public sector undertakings in India are very large in number, and 
they have assumed different forms. We have undertakings run by the 
State as departmental undertakings; then we have undertakings registered 
as companies under the Companies Act, but with many of its provisions 
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applicable to ordinary companies not being applicable thereto; and we 
have also corporations set up as such under Acts of Parliament. The 
State Governments can also set up corporations. The author has con- 
fined his study to Central Government undertakings. 


In selecting the form in which an undertaking may be created, there 
seems to be no well-defined principle. And even where corporations are 
set up under Acts of Parliament a wide variety in pattern is discernible. 
According to the author, the company form should prove more accept- 
able to the executive because of a lurking fear in the minds of the 
Government that they may not be able to get a suitable law passed by 
Parliament if they are not sure of their following. Several Committees 
which considered this matter felt that the statutory form may be the 
rule and others the exception. This general recommendation does not 
appear to be acceptable to the Government who prefer some kind of ad 
hocism. It may be that circumstances justify such a course. 


While the public sector has been conceived as the only medium for 
creating a vibrant and egalitarian economy, the controls exercised over 
them, the bureaucratic rather than the commercial or professional 
approach adopted in the running of these institutions, the checks and 
balances killing all initiative and the absence of managerial talent, have 
all (according to many reliable sources) stood in the way of the public 
sector fulfilling the intended role. Whatever the form, they tend to be 
(using the language of Prof. Keeton quoted by the author) merely 
emanations of the Ministry which by a pleasant trick of nomenclature 
well-known in Government departments has been called something else 
to make it more palatable to the public at large. 


According to the author, control over public sector undertakings is 
exercised in the following forms—Miuinisterial control; Parliamentary 
control through questions, half-hour discussions, debates during the 
budget session or arising out of reports, scrutiny by Parliamentary 
committees; control through audit (not necessarily of performance) and 
finally control by the judiciary. With so many constraints operating, 
the object and purpose of setting up these undertakings (whether by 
statute or otherwise) which is the creation of a body autonomous in 
regard to its day-to-day administration and free from ministerial or other 
interference except as regards broad lines of policy or general directions 
for guidance is completely lost. The advantages of commercial manage- 
ment become non-existent. As an eminent industrialist of India has 
remarked—“‘Let Government or Parliament, as the case may be, or both 
lay down for each public sector enterprise a clear statement of its 
objectives and obligations as well as guidance or the appraisal of its 
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subsequent performance. Thereafter, let the enterprise function freely 
within this framework subject only to the discipline of the balance sheet 
and to such constraints as national interests may specifically require”’ 
(Quoted by the author). 


The author has discussed each of these controls in a pragmatic and 
comprehensive manner. In fact, so far as Parliamentary control is 
concerned, one may say that he has devoted so much space to questions 
and answers and debates that this part of his book appears a little lop- 
sided; but it is bound to prove useful to a student interested in this 
aspect of the matter. The book is an amalgam of economics and law; 
as a matter of fact it contains more by way of economics, politics and 
administration than by way of law; but this is inherent in the nature of 
the doctoral thesis undertaken by the author which is the basis for this 
book. Its contents should prove immensely beneficial to the general 
public, Parliamentarians and the like although to a legal practitioner as 
such its utility may be much less. 


Incidentally, a little more care in proof-reading (particularly in the 
context of the Indian printer) would have avoided the unintended hum- 
our which has crept into the book when the “‘Reserve Bank”’ is referred 
to as the ‘‘Reverse Bank’’ (p. 45) and when its functions are made to 
include the “‘baking system’? when what is meant is the ‘“‘banking 
system”’ (p. 71). 


G. R. RAJAGOPAUL 


VICTIMOLOGY IN INDIA : by V.N. RasAn, Allied Publishers 
pp. 131, Rs. 40/- 


The author, Mr. V. N. Rajan, a senior I.P.S. Officer and now a 
Director of the Institute of Criminology and Forensic Science, New 
Delhi, has righty chosen the subject of victimology with a view to bring- 
ing about a sense of awareness not only among the members of the legal 
profession, legislators, police personnel and correctional authorities but 
also among the general public who are often at the receiving end of 
the criminal justice system. This comparatively new subject came into 
prominence only recently after the second world war, more particularly 
in Europe and the U.S.A. In view of its importance as a humanistic 
approach to the victims of crimes, every country is taking the lead to 
study and implement this neglected aspect of criminal jurisprudence. 


The author defines victimology as “‘a study of crime from the point 
of view of the victim, of the persons suffering from injury or destruction 
by the action of another person ora group of persons.” The concept 
of victim compensation is not altogether unknown in India. In fact 
emperor Jahangir was well known for his compassion for the victims 
and how he compensated them. The victims of crime who are desti- 
tutes and who fear the long process and expense of criminal justice, who 
fear police excesses, and vengence from the offenders, as well as women, 
children and innocent persons who suffer from public violence, political, 
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communal and otherwise are the most neglected and worst sufferers. 
The author cites the example of a woman who is raped, the humiliation 
she is subjected to when she chooses to prosecute the offender, her help- 
lessness in the face of the vulgarity of the lawyers’ questions, the malici- 
ous pleasure of the crowd, the social condemnation of the victim of 
rape and denial of her re-acceptance in the family. Does the fact that 
the offender was punished after years of arguments in different courts, 
solve her problem ? 


In order to prevent crime, the main thrust in criminal justice has 
so far been directed towards the offender, his motive, intention, financial 
and family circumstances, his environment, psychology and antecedents, 
his age and so forth. The punishment depends on a consideration of 
all such factors. But ironically enough the sufferings of the victim have 
not been given any great attention. No doubt there are certain provi- 
sions in the Criminal Procedure Code and the Indian Penal Code for 
payment of compensation to the victim from the fine imposed on the 
offender. But this is only one aspect of the many-sided problem. 


The author, who has participated in many seminars conducted on this 
theme, in many parts of the world as a representative of India has devo- 
ted more than SO pages to the study, experiment, legislation and imple- 
mentation programmes carried out by the Western European countries 
and the U.S.A. He himself admits that the western experience may 
not suit the Indian conditions but, nevertheless, they would certainly 
offer very illuminating guidelines. 


For any worthwhile research on this subject, collection of correct 
data is essential. The parts played by governments, quasi- governmental 
organisations and voluntary organisations in the above-mentioned coun- 
tries are quite revealing. The unwillingness of the witnesses to go to 
court for various reasons are well known and to overcome these the 
Western European and American countries have adopted ‘‘Witness 
Assistance Programmes’’. The author also dwells on the subject of 
‘restitution’ where the offender makes amends to his victim by paying 
a sum of money or by service. The case for and against restitution is 
discussed based on the western experiment. Interestingly in Islamic 
jurisprudence, the principle of blood money is an accepted practice 
even today even though the objective might have been different. 


Quite a sizable part of the book is devoted to the subject of 
research and rightly so. The victimological aspects of socio-economic 
or white collar crimes such as smuggling, food adulteration, corruption, 
racketeering in drugs and narcotics, misuse of official position etc. offer 
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a vast field for research. The victimological research in India is still in 
its embryonic stage. It is the responsibility of the State not only to pre- 
vent crime and punish the offender but as a welfare-oriented one, also to 
compensate the victim quickly and equitably. The sufferings of the 
victim is of immediate consequence and in the appropriate cases relief 
should not be made to wait upon the final booking of the offender, which 
is usually a long drawn out process. Hence the state, lawyers, judges, 
legislators, politicians and social workers should take urgent steps to 
come to the rescue of the victims of crimes. On the lines of Workmen’s 
Compensation Act or the Motor Vehicles Act, legislation could be made 
for payment of compensation to the victim of a crime and the prosecu- 
tion proceedings could take its own course. 


Finally, the aspect of finance is most essential for any welfare 
scheme including victim compensation. The author could have devoted 
some more pages to this aspect also, viz, various methods of raising 
funds, priorities in victim compensation, avoidence of red-tape both at 
the executive and judicial levels etc. This, however, can be overlooked 
as the title of the book claims to be only an introductory study which 
purpose it more than achieves. The book indubitably gives food for 
thought and action and must find a place in every library. It is suggest- 
ed that this subject be introduced in the study of civics and law, only 
then the author’s objective of creating public awareness of the subject 
will be achieved. 


M.K. RAo 
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LEGAL EDUCATION IN TAMILNADU 


C. RAJARAMAN ».* 
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Legal education in Tamilnadu is intimately associated with the 
history of the Madras Law College because for nearly 80 years that 
college was the only one imparting legal education in the State and, 
what is more, set the pattern for legal education in South India. Since 
1974 a Government Law College has been functioning in Madurai 
attached to Madurai Kamaraj University (the second law college to 
be started in the State) while within the last three years two more law 
colleges have been started at Coimbatore and Tiruchirapalli, now 
affiliated to Bharathiar and Bharathidasan University, respectively, 
while another law college has been instituted in 1977 by Annamalai 
University at Chidambaram. Of course, a Post-Graduate Department — 
in International and Constitutional Law has been attached to Madras 
University since 1951 teaching a handful of students in M.L. (LL.M.) 
with specialisation in International/Constitutional Laws only. 


It will be apt to trace briefly the history of the Madras Law 
College. In fact, legal education in the State is much older than the law 
college. In the 19th century, during the 30’s law classes were being 
conducted by Mr. George Norton (a leading barrister who practised at 
Madras) in his house. These were styled ‘‘Law Lectures for Indians’’. 
In 1855 a law professor was appointed in the Presidency College to give 
regular lectures and legal education in its rudimentary form in South 
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India can be said to have really started with Mr. John Bruce Norton, son 
of a former judge of the Supreme Court, as the first professor. With 
the establishment of the University of Madras in 1857, degrees in law 
came to be conferred though there was as yet no separate law college. 
In 1870, these law classes were closed for want of students; but three 
years later they were again opened in the same college. Up to 1884 
the law classes were under the charge ofa single law professor, but 
Owing to the desire of the then Director of Public Instruction, Mr. H.B. 
Grigg, I.C.S., to improve the system of teaching by, inter alia, supple- 
menting the lecture system by the tutorial, a second professor styled 
*‘yunior professor’ was added in 1884 and the system was to be tried for 
two years. Being favourably reported on, it was continued for another 
two years from January, 1886. Meanwhile in 1885, the idea of a 
separate law college was mooted. Mr. V. Bashyam Ayyangar, who was 
then a law professor, pointed out in a note that there should be a 
college with a principal and separate staff. 


It was evident that the law classes which were then in vogue had 
outgrown the limits of their original constitution as an appendage of 
the Presidency College and an independent institution for teaching law 
should be instituted. Writing in 1885, the late Mr. Justice Muthuswami 
Ayyar stated that the proposal for a law college had his warmest 
support. Mr. Grigg thereupon proposed a scheme whereby the whole 
statute of legal education was sought to be improved. This scheme 
embraced four proposals: (1) the establishment of a central law 
college in Madras, (2) the opening of law classes in four of the 
Government colleges in the mofussil, (3) the formation of a law insti- 
tute, (4) the creation of a Council of Legal Education. The judges of 
the High Court whose opinion was asked for expressed themselves 
against the second of these proposals, and it was accordingly dropped. 
The remaining three proposals were submitted to the Government. As 
regards the third and the fourth, the Government was not prepared to 
accept them. Accordingly, the Government approved the establishment 
of a law college in Madras and referred the question to the Government 
of India and the Secretary of State for India. With its first principal 
Mr. Reginald A. Nelson, B.A.,LL.B., Barrister at Law, having been 
appointed on the advice of the Council of Legal Education, the college 
may be said to have come into actual existence on May 2, 1891. However 
the college obtained a place of its own only on January 9, 1899, when it 
moved into the imposing building designed by Mr. Henry Irwin, Govern- 
ment architect, to the west of the High Court, City Civil Court and 
Small Causes Court buildings in the Esplanade, Georgetown. Up to 
that date the work of the college was carried on in the University Senate 


House and the Presidency College. 
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The great aim with which the college was founded was the promo- 
tion of scientific study of law. Writing in 1885, the late Mr. justice 
Muthuswamy Ayyar said: “............ Law is hitherto studied in this 
Presidency more as an art founded on certain arbitrary and technical 
rules than as a science which consists of principles laid down for pro- 
tecting human interests in various life relations. Until lately law was 
studied even in England more as case-law than as a science. In most of 
the English text-books, which alone are accessible to law students in 
India, the division of the subject and the mode in which each branch of 
law is treated have reference more to the development of English law as 
case-law than asa science. A college, therefore, where legal instruction 
is to be imparted on a scientific basis will be of great value to this 
country and exercise a very beneficial influence on the practice of law as 
an art.” 


Administrative Control 


ee 


The college was formerly under the control of the Director of 
Public Instruction. But on January 7, 1953, the Department of Legal 
Studies came into existence and the Madras Law College came under its 
control. The other three Government law colleges at Madurai, 
Coimbatore and Tirchuchirapalli which were started in 1970 are also 
under it. The Department of Legal Studies comes under the adminis- 
trative control of the Education Department of the Government of 
Tamil Nadu. The annual budget of the Madras Law College is about 
Rs. 9 lakhs. 


The Madras Law College has a governing council consisting of the 
Chief Justice and one or more judges of the High Court, the Advocate- 
General, the Director of Legal Studies and such other persons as may 
be appointed by the Government. This council is the governing body 
of the college in all acadmic matters and has the power to make recom- 
mendations relating thereto to the Government through the Director of 
Legal Studies. The Council may also be consulted on any matter by 
the Government or by the Director of Legal Studies. There have been 
some doubts expressed about the necessity of having the Council at all. 
But there is no doubt that it serves a useful purpose of providing a link 
between the college and the bar and also provides an expert body for 
giving advice in academic matters. 


In the whole State, there are now only four law colleges and all the 
four are Government institutions. There is a University Department 
of Law attached to Annamalai University which has discontinued its 
LL.B. professional programme from 1981. A proposal for a private 
law college at Salem is now under consideration. 
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Teaching Staff 


The present set-up consists of the Director of Legal Studies who is 
the Head of the Department of Legal Studies in the State and who is in 
overall charge of the four Government Law Colleges. Each of the four 
law colleges has a principal and separate full-time and part-time staff. 
The Madras Law College has a vice-principal who is the seniormost 
professor, five other professors, eight junior professors and about 40 part- 
time lecturers and a physical director. The scale of pay is that prescribed 
by the University Grants Commission; the principal getting the same 
scale aS a university professor, i.e, Rs. 1,500 to 2,500. The college 
professor is in the same scale as a university reader Rs. 1,200 to 1,900; 
the junior professor is in a higher scale than that of a university teacher. 
He is placed in the scale of Rs. 1,100 to 1,600. The part-time lecturer is 
in the scale of Rs. 500 to 900. The salary of the Director of Legal 
Studies prior to the introduction of the U.G.C. scales was Rs. 1,700- 
2,000 and now he receives the scale of Rs. 2,000-2,500. 


The workload is ten to 12 hours of teaching for full-time staff and 
six to nine hours for part-time staff. It is interesting to note that till 
‘1950 the Madras Law College had a small staff consisting of one 
principal, one vice-principal, one full-time professor and five part-time 
lecturers and one physical director. In 1950 the post of the 
vice-principal was kept in abeyance and instead two more professors and 
two full-time lecturers were appointed. The post of Director of Legal 
Studies was created in 1953 when the Department of Legal Studies came 
into existence on January 7, 1953. The first incumbent to the office as 
honorary director was Thiru C. Kunhi Raman, who was a retired judge 
of the Madras High Court and former Chief Justice of the then Travan- 
core-Cochin High Court and had also long association with the law 
college as part-time professor and acting principal. 


Qualifications and Selection of Staff 


The qualifications previously prescribed for appointment to the 
teaching staff were an M.L. degree with three years’ bar experience, or 
first class B.L. degree with five years’ experience at the bar or a second 
class B.L. degree with a master’s degree in arts or science or a second 
class in two parts of the bachelor degree in arts or science with five years’ 
experience at the bar. The Bar Council of India has now laid down 
that full-time teachers in law shall ordinarily have a master’s degree in 
law and in the case of part-time lecturers they should have five years’ 
bar experience. There has been some controversy as to whether bar 
experience should be insisted on for full-time teachers. The rules 
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which have been modified from time to time have till recently been pres- 
cribing a minimum bar experience as a qualification. There is much to 
be said for this view as a teacher will acquire more felicity of expression 
and maturity after a few years atthe bar. In practice the minimum 
qualification of a master’s degree prescribed by the U.G.C., is 
generally adopted in the case of both full-time and part-time teachers. 
It is interesting to note that at one time selections to the staff were 
made by the Law College Governing Council but the Council have 
themselves given up that privilege. At present in regard to the perma- 
nent appointments the selection is made by the Tamil Nadu Public 
Service Commission (who generally associate the head of the college in © 
the selection board) and appointments are made by the Government on 
their recommendation, while the appointment of the temporary staff is 
made by the Government on the recommendations of the Director of 
Legal Studies after interviewing the candidates. 


The Commission appointed by Madras University in 1976 for 
making a review of the working of the law colleges in Madras and 
Pondicherry was of the opinion that the university should have a 
decisive voice in the selection of staff to the law college and that this 
may perhaps be effected by either shifting the selection authority to a 
selection board duly constituted under university statutes or by associa- 
ting the university nominees in the Service Commission. Selection of 
law teachers should be done by a committee headed by the Vice- 
Chancellor or his nominee and the Director of Legal Studies, the Educa- 
tion and Law Secretaries. And in respect of qualifications, unless they 
have an exceptionally long period, say, 10 years of practice at the bar, 
they should possess post-graduate law qualifications. 


The commission was also of the view that the law college should 
progressively be taken out of the control of the Government and should 
function under the university. In the appointment of staff, both per- 
manent and temporary, the rule of communal rotation is followed. 
The law college, Madras, has a large proportion of part-time lecturers 
in relation to the full-time staff. 


Student Strength and Mode of Selection 


It is a fact that until about 1960 admission to the Madras Law 
College was open to all provided they applied in time and possessed the 
necessary qualifications which included a degree in arts or sciences. Of 
late, there has been a steady increase in the demand for entry to the law 
colleges in the State as in other professional colleges and this has 
necessitated the appointment of selection committees to choose the 
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prescribed numbers from among the applicants. To give an idea of the 
magnitude of the problem it may be mentioned that in 1973-74 for 
600 seats in the Madras Law College, there were almost 3,000 appli- 
cations received. With the opening of three more Government Law 
Colleges at Madurai, Trichy and Coimbatore and a Law Department 
under Annamalai University, the pressure on the law college in Madras 
has progressively subsided, although there is still a desire on the part of 
candidates residing in the areas where the other law colleges are 
situated to prefer an application to the Madras Law College. The 
practice was for the Government to constitute a selection committee of 
three persons for the Madras Law College consisting of the Director of 
Legal Studies and two other representatives who were from the Law or 
Education Departments of the rank of Secretary or Deputy Secretary or 
retired district judges. There was a common committee for selection to 
the Madras and Madurai Law Colleges. But after the law colleges were 
established in Coimbatore and Tiruchirapalli in 1979, independent 
selection committees were constituted for each college consisting of the 
principal and two other staff members although the final publication of 
the lists was made by the Directorate of Legal Studies. 


The selections are made on the basis of an interview conducted by 
the selection committee. A proportion of the marks allotted to a 
candidate at the interview is based on his academic and other attain- 
ments like athletic record, etc. The other proportion of the marks is 
based on his performance at the interview where generally questions are 
put to test the condidates’ general knowledge and aptitude for law. 
The allocation of marks was prescribed in a Government order which 
broadly laid down the divisions between academic marks and interview 
marks. However fair the members of an interview committee may be, 
there is always an element of chance and arbitrariness in this method of 
selection. The proportionate representation to be given on a communal 
basis used to be 18 per cent Scheduled Castes, 31 per cent backward 
classes and 51 per cent for open competition. The representation for 
backward classes has now been increased from 31 per cent to 50 per 
cent and consequently the quota for open competition has been reduced 
to a mere 32 per cent only. 


The annual intake to the first year in the Madras Law College had 
reached the figure of 600, which together with the second and third year 
of the B.L. course and the evening law college (run in the same 
premises) intake of 250 and the M.L. course intake of about 100 resul- 
ted in a total strength of about 2,500 students in the college, resembling 
amini-university. This enormous strength has contributed considerably 
to the frequent breakdown of discipline and of steady deterioration in 
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academic standards. Fortunately, the intake into the first year has 
now been reduced to 300 and the evening college is abolished. The 
University Grants Commission had recommended the limitation of 
student admission to 200. With the elimination of the evening law 
course, the strength of the Madras Law College has come down to 
manageable limits. 


The evening law course in the Madras Law College was started in 
1967 as there was an overwhelming demand from graduate employees 
in Government and outside for an opportunity to get legal education. 
In the initial stage, 250 persons were admitted to the B.L. course which 
at that time was of two years’ duration for the regular students. In the 
case of evening college students the course was extended by one year 
and lasted for three years, and they had two hours’ instruction a day 
instead of the three hours which was prescribed for the regular day 
college students. When the duration of the regular B.L. course was 
extended to three years that of the evening college was made four and a 
half years. Later on, after representations made to the university and 
the Government, the duration of the evening course was brought at par 
with the regular course, with the evening students, agreeing to undergo 
three hours’ instruction per day. Inthe last two batches 400 students 
were admitted to the evening college and since 1979-80, there has been 
no admission to the evening college, in pursuance of the Bar Council of 
India directive for having only full-time day colleges. A compensating 
factor for the employed persons is that many universities, like Madurai 
Kamaraj, Annamalai, Mysore and many northern universities provide 
for correspondence courses in law though it does not enable a person to 
enrol as an advocate. 


Method of Teaching 


The Madras Law College has always adopted the traditional lecture 
method where the teacher lectures for one hour and the student listens 
and takes notes, and occasionally the teacher may pose some questions 
to a pupil or an intelligent student may venture to seek some clarifi- 
cation. There have been attempts to experiment with the case method 
by supplying the students with printed case material. This has not 
proved to be successful and the students merely used the material as 
notes for aiding them in preparing for the examinations. The case 
method pre-supposes that the students make a thorough study of the 
cases beforehand and a discussion of the prescribed cases in an analyti- 
cal manner takes place in the lecture period. This has not been found 
to be workable in the college as the students are generally apathetic to 
these innovations as the law course has been examination-oriented and 
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the students were concerned only with the results in the final 
examination. Although originally instruction was imparted only in the 
English medium in about 1971 instruction in Tamil medium also was 
introduced and since then one section in each of the three years of the 
B.L. course consists of students who are taught in Tamil medium. 
Madras University also now permit candidates for the B.L. law 
examination to write their answers either in English or Tamil. 


The semester pattern of education was first introduced in the law 
college in Madras in 1977. It has been abandoned from 1981-82 and 
the colleges have now reverted to the non-semester system with the 
examination being held at the end of each year. The real cause for the 
failure of semester system was the difficulty experienced by the teachers 
to get the students to conform to a regular programme of tests, assign- 
ments etc. which was necessary for the allocation of internal assessment 
marks. This generally resulted in the arbitrary award of internal 
assessment marks which had no relevance to the merit of the candidates. 
Besides, the semester system required that the academic term commences 
early and the examinations are held on the scheduled dates. Both the 
factors were rarely fulfilled, the former owing to the prolonged selection 
procedure to the first year class extending till about December and the 
latter because of frequent postponements of the examinations consequent 
on student representations. Although the climate is not suitable now 
for the adoption of the semester system, there is no doubt that sooner 
or later the system has to be reintroduced to keep up with the modern 
trends in educational advancement. 


Courses of Study 


The Madras Law College from its inception has always provided 
instruction leading to the B.L. (Bachelor of Laws) degree of Madras 
University. When the two-year B.L. degree course was converted into 
a three-year course, the degree of B.G.L. (Bachelor of General Laws) 
was conferred after two years and the B.L. degree after the third year. 
In practice, very few students discontinued their studies after obtaining 
the B.G.L. degree. There does not appear to be any need for recog- 
nising the B.G.L. degree as a separate degree. 


Instruction in M.L. classes was introduced for the first time in 1917 
and although no lectures were delivered to these students, they were 
attached to professors who guided them in their studies. A significant 
change in this respect took place in about 1951 when Madras University 
set up a department for the study of Constitutional and International 
Laws under the charge of Prof. Alexandrowicz, an eminent teacher. 
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He has trained successive batches of students in the methodology of 
legal research and thus made the beginning of systematic legal research 
in the State. The department is now under the guidance of Prof. 
T.S. Rama Rao. Instruction for the master’s degree in law was first 
started in the Madras Law College in 1960’s. A commission appointed 
by Madras University recommended that instruction in two branches 
(viz) Crime and Torts and Contracts including mercantile law may be 
started provided that at least two full-time teachers with the master’s 
degree or equivalent qualification were available to teach in each branch. 
The Crime and Torts branch was first started and this was followed a 
little later by the Contracts and Mercantile Law branch. After a lapse 
of about ten years, another branch, viz., Property Laws, was introduced 
and this has been followed recently by yet another branch, viz., Labour 
and Administrative Laws. Originally the M.L. course was conducted 
as a full-time course. Later it was converted into a part-time course in 
the evening to accommodate the evening college students also. Now 
according to the norms recommended by the University Grants 
Commission, the M.L. degree course has again become a full-time 
course and 15 students are admitted to each of the four branches of the 
M.L. course. 


For some years before the B.L. course was made into a three-year 
course in 1968, the Madras Law College was conducting a post-graduate 
diploma course in three branches, viz., taxation law, company and 
banking laws, and labour and administrative laws. These diploma 
courses were very popular and attracted a good response from both 
advocates and also from employees in private firms and Government 
departments. The diploma courses became reduntant on account of the 
same subjects being introduced in the three-year B.L. degree course and 
have, therefore, been discontinued. There used to be another group of 
students attached to the college till about 1925. They had to undergo 
a one-year course in practically all the subjects of the F.L. and B.L. 
examinations excepting Roman Law, Jurisprudence and Constitutional 
Law. They were the first grade pleaders, a class of practitioners who 
have now become extinct. 


Curriculum and Subjects of Study 


Originally there was no first year examination at all. There was 
only the B.L. examination comprising all the subjects and the F.L. 
examination was introduced only in 1895. The course itself, to start 
with, was of two years’ duration but in 1877 it was converted into a 
three-year course and the subjects included the Law of Procedure and 
Limitation. The first year students had Criminal Law, Jurisprudence, 
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Roman Law, Contracts and Torts. Indian Constitutional Law, the 
Personal Laws along with Evidence, Procedure and Limitation were 
reserved for the B.L. course. The three-year course continued till 1902 
when it was again reduced to two years and except for a short time in 
1915 when it was attempted to restore the three-year course, the law 
course continued to be a two-year course till about 1967 when a three- 
year course was introduced and it has continued till now. 


For many years the subjects of study for the two-year B.L. course 
were : for the first year Jurisprudence, Roman Law, Contracts (General 
Principles), Contracts II (Special Contracts), Law of Torts and Law of 
Crimes; and for the second year the following seven subjects, viz., Consti- 
tutional Law, Public International Law (Peace), two papers on the Law 
of Property, Hindu Law, Muhammadan Law and Law of Evidence. 
There were no papers on the law of Procedure. The study of Laws of 
Civil and Criminal Procedures was postponed to the apprentice stage 
after passing the B.L. examination. Before enrolment as an advocate 
of the Madras High Court, a law graduate had to undergo apprentice- 
ship under an advocate for one year and during that period he had to 
maintain a court diary containing a record of the cases that he had 
attended in court, and he had also to pass an examination conducted by 
the State Bar Council which contained papers on Civil Procedure, 
Criminal Procedures, Advocacy and Professional Conduct etc. 


The Bar Council of India which has now been vested with the 
power to regulate legal education in India has laid down a uniform 
pattern of education for all law schools in India giving a wide choice of 
subjects to be selected. 


The apprenticeship for one year which was previously required 
before enrolment has been given up since 1964. Instead, the student 
has to study Civil and Criminal Procedures during the B.L. degree 
course itself. Besides he has to undergo a form of practical training 
which includes submission of records of a few cases which he has 
attended, tests in drafting and conveyancing and participating in moot 
courts. The lecturers who are incharge have to allot marks for the 
practical training. There is also a paper in the university examination 
on conveyancing, drafting and rules of court. 


There are many who feel that the apprenticeship course should not 
have been given up for there is no better way of learning Rules of 
Procedure and Advocacy than by obtaining practical experience in the 
chambers of an advocate. 


From 1983 the law colleges in Tamil Nadu will be adopting the 
five-year law course according to the new pattern of legal education 
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prescribed by the Bar Council of India. Under this mew course 
students can enter a law college straight after the 10+2 pattern from 
schools. 


When the Board of Studies of Law of Madras, Madurai-Kamaraj, 
Annamalai, Bharathidasan and Bharathiar Universities met on 
November 27, 1982, at Tiruchirapalli to discuss the reforms in legal 
education, consensus on the following points emerged : It was decided 
to introduce the five-year course in all the universities of Tamil Nadu 
from the academic year 1983-84. However, admission of graduates to 
B.L. course will also continue side by side till the beginning of the 
academic year 1985-86. It was generally agreed to keep the two cate- 
gories of law students separate during the transition period. 


Library and Book Bank 


The Madras Law College has one of the finest law libraries in 
India and has about 50,000 books including many volumes of historical 
value apart from the standard text-books and reference books. It 
makes an annual addition of 1,200 books. The library has also the 
standard law reports and subscribes to about 50 periodicals both foreign 
and Indian. Among the rare books in the library may be mentioned 
Bandarkars Oriental Research Institute publications on the ancient 
sources of Hindu Law, Hamilton’s Hedaya, Tagore Law Lectures on 
Hindu Law, Bailees Digest of Mohammadan Law etc. There are rich 
sources of study for research scholars. The library consists of two 
sections i.e., consulting section and lending section. As far as the 
lending section is concerned each student in the B.L. course is given 
one ticket on which he can borrow one book at a time for a period of 
two weeks. M.L. students are provided with two tickets each. 


The annual budget for the library is Rs. 40,000. 


The Madras Law College has been conducting a book bank scheme 
since 1971 with the assistance of a grant of Rs. 25,000 made by the 
University Grants Commission and Rs. 20,000 by the State Government. 
Under this scheme about 600 sets of text-books were made available to 
economically weak students. In 1976, the U.G.C. had made another 
grant of Rs. 22,500 and the State Government had made a matching 
grant of Rs. 7,500 for the starting of a second book bank scheme. 


The library is under the charge of a fully qualified librarian and 
assistant librarian with other ministerial staff. In recent times the 
librarians have generally been persons qualified in law also. 
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The University Law Commission appointed in 1975 had re- 
commended the introduction of the “‘Open Rack’’ system in view of 
the complaints from some students about the number of procedural 
formalities involved before the library books may be made available to 
them. Considering the student strength of the college the seating 
accommodation in the present library may be considered to be grossly 
insufficient. The absence of any complaints on this account may be 
due to the fact that our students have not yet developed the ‘library 
habit’ and unless when the examinations are imminent, the library is 
sparsely occupied. 


Buildings and Student Amenities 


When the student strength of the law college was below 500, the 
imposing building built in the Indo-Saracenic style in 1899 was more 
than adequate. But with the rapid increase in numbers, there was a 
strong-felt need for additional accommodation. For nearly 60 years not 
a single brick was added to the college building but in the 1960’s a new 
block has come up containing lecture halls and staff rooms. In addition 
there is a lecture theatre and non-resident student centre both built 
partly with aid from the U.G.C. A reading room for students and non- 
resident centre has also been built. 


Student Activities and Welfare 


Provision of suitable playgrounds and recreational facilities is an 
essential requirement for any college. The Madras Law College gene- 
rally attracts outstanding sportsmen from the various arts colleges, but 
owing to its situation in a crowded centre, it has no sports ground of 
its own and it has to make use of the High Court grounds which have 
been lent to it. The acquisition of a playground must be given high 
priority in any future developmental plans. 


A hostel to accommodate all the students who come from the districts 
is a necessity. For many years the law students in;Madras had to live 
in other hostels, like the Madras University Students’ Club in Broadway, 
the Victoria Hostel, the Venkateswara Hostel etc. which could take in 
only an infinitely small number of the applicants, the vast majority of 
students having to stay in private lodging houses. Fortunately, the 
State Government has acquired a hostel building in Kilpauk in 1960s 
and with the construction of an additional block, the Madras Law 
College can now provide hostel accommodation to almost all those who 
seek it. There is alsoa women’s hostel. The other colleges at Madurai, 
Coimbatore and Trichy are experiencing the initial difficulties in pro- 
viding suitable buildings for residential purposes for hostel students. 
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The hub of the student activities in the law college is the Students’ 
Representative Council consisting of a president and secretary elected 
by the entire student body and a class representative elected by each 
class besides lady representatives to be elected by each of the three years 
of the B.L. course. The Representative Council is an essential link 
~ between the student body and the college administration whose function 
is to bring to the notice of the authorities any student problems and 
grievances and also to suggest measures for improvement of student 
amenities and welfare. A disturbing trend in recent years is the fact that 
elections to the Student Council has been fought on a political basis 
with the candidates identifying themselves with the different political 
parties in the State. This often resulted in unnecessary heat and excite- 
ment being generated at the time of the elections. 


Madurai Law College : The Madurai Law College was started in 
1974 and it has been affiliated to Madurai Kamaraj University since 
then. The college is run by the State Government. Itis housed in a 
permanent building having 22 rooms of which 12 are classrooms. The 
college also runs two men’s hostels. 


In matters relating to admission of students, appointment of 
teachers and their pay scales and academic matters, the college follows 
the policies laid down by the Department of Legal Studies of the State 
Government. 


There is a full-time principal appointed on a permanent basis, the 
current incumbent of the post being Prof. T. S. Srinivasan. There are 
seven full-time and seven part-time lecturers, of whom seven are LL.M. 
degree-holders. Each full-time teacher works for 13 hours a week and 
teaches two to three subjects, while the part-time teachers have a work- 
load of eight hours for a week and teaches two subjects each. The 
college works in two shifts, the morning shift being between 10 and 1 
and the evening shift being between 2 and 5. In all 240 students are 
admitted annually in both the shifts. The college follows a non-semester 
pattern. In 1978-79, 198 students have passed out of the college and in 
1979-80 the college has produced 150 law graduates. The college 
follows the lecture method of instruction. The practical training is the 
same as adopted in the other colleges of Tamil Nadu. The media of 
instruction is both English and Tamil. 


The library occupies an area of 2,400 sq. feet. It has a fully quali- 
fied law graduate as the librarian. The library is open between 10.30 
A.M. and 5 P.M. Each student is entitled to borrow two books and each 
teacher is allowed ten. There are 13,000 volumes besides a yearly addi- 
tion of thousand books. The library subscribes for several journals. 
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The annual budget of the college is Rs. 4,21,000. 


Coimbatore Law College : The Coimbatore Law College was started 
in 1979. From its very inception it has been affiliated to the Univer- 
sity of Madras. It is managed by the Education Department of the 
Government of Tamil Nadu. It is run in rented buildings. The 
accommodation available is nine rooms in all, of which three are class- 
rooms. There is also a men’s hostel. The college is located in the 
district headquarters. It gets its entire fund from the Government of 
Tamil Nadu and in all other respects such as administration, academic 
matters, admission and appointment of staff, it is under the control of 
the State Directorate of Legal Studies. 


The college has an independent principal working on a full-time 
basis, the current incumbent to the post being Prof. G. Audiseshan. 
His appointment is, however, only temporary. He is in the scale of 
Rs. 1,500-2,500. Excluding the principal there are four full-time teachers 
and one part-time teacher. In addition to this one post of a full-time 
and another of a part-time lecturer have been sanctioned. Of these 
teachers four are LL.M. degree-holders. There is no Ph.D. degree- 
holder among the teachers. The full-time teachers have a workload of 
about 12 hours a week and teaches two to four subjects. The professor 
is placed in the 1,200-1,900 scale of pay while the junior professor is 
given the 1,100-1,600 scale. The part-time teacher works for six to 
eight hours a week and teaches two to three subjects and he gets the 
500-900 scale of pay. 


The college is a full-time day college working between 9 A.M. and 
5 P.M. on a regular basis. It works on an average for 150 days in a year. 


Admission to the first year of the LL.B. course is made by a selection 
committee consisting of the principal and two other staff members. 
The final publication of the lists of the selected candidates is, however, 
done by the Directorate of Legal Studies, who is in charge of selection 
of law students for the entire State. Selections are made on the basis 
of the performance in an interview conducted by the selection committee 
and marks are allotted for academic and other attainments. The com- 
mittee puts questions to test general knowledge and general aptitude 
for law of the candidates and some marks are allotted for this also. It 
follows the reservation policy applicable to the Madras Law College. 
The annual intake of students to the first LL.B. is 120. The first batch 
that was presented for the final LL.B. examination during 1981-82 was 
101. 


The college follows the non-semester pattern and the method of 
teaching adopted is through lecturers. There is also an extension or 
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special lecture programme by eminent jurists arranged by the college. 
The medium of instruction is English. The scheme of practical training 
given to the final year students includes participation in moot courts, 
attendance at court and keeping of court diary and training in drafting 
and conveyancing. 


The library’s space consists of two rooms and a hall measuring 
25’X12’ each and 20’X84’ respectively. The library is open between 
10.30 A.M. and 5 P.M. on all working days of the college, and each 
student is allowed to borrow two books and each teacher 15. In 
all the college has 1,984 volumes. Anamount of Rs. 1,20,000 has been 
sanctioned for the year 1982-83 for the purchase of another 1,500 books. 
The library subscribes to about a dozen law journals. 


The annual budget of the college for 1981-82 was 2,03,000 and 
for the year 82-83 it is 2,63,000. The college receives Rs. 58,800 (approxi- 
mately) by way of tuition fees annually. 


Law College, Tiruchirappalli : The Tiruchirappalli law college was 
started on Aug. 2, 1979. From the very beginning it has been affiliated 
to the University of Madras. Like the Coimbatore law college, the law 
college in Trichy is also run by the Government. It is also run in rented 
accommodation at present. The accommodation available is eight rooms 
in all of which four are used as classrooms. ‘The area of each room is 
16X40 sq. ft. The college has a men’s hostel. 


In matters of admission of students, appointment of teachers, scales 
of pay of teaching staff, administrative and other academic matters, the 
Trichy law college follows the norms laid down by the Department of 
Legal Studies, Tamil Nadu. The college has an independent full-time 


principal, appointed on a permanent basis, the position now being held 
by Prof. (Miss) B. Shanta Kumari. 


There are four full-time teachers. There is one post of junior 
professor yet to be filled, two more have been sanctioned. Of these 
teachers, three are LL.M. degree-holders. The full-time teachers put in 
14 hours of work every week and teach three to five subjects each. The 


part-time teachers work for eight to ten hours a week and teach two 
subjects. 


The college is a regular full-time one working from 10 A.M. to 5 
P.M. It follows non-semester pattern. The medium of instruction is 
English and the scheme of practical training is the same as the one 
followed in Madras and Coimbatore. It does not have a legal aid 
clinic at the moment but plans for starting one are under way. 
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The library of Trichy law college occupies a space of 640 sq. feet. 
It has a qualified librarian who is also a law graduate. The library 
functions between 10 A.M. and 5 P.M. Each student is entitled to two 
tokens while each teacher gets 20 books. There are 2,567 volumes and 
an annual addition of 1,000 books is envisaged. 


The annual budget of the college for the year 1982-83 is Rs. 3,16,000. 
The college receives as tuition fees from students a sum of Rs. 78,225 
annually. | 


Department of Legal Studies, Annamalai University : Annamalat 
Department of Legal Studies was started in 1978-79 as a constituent 
department of the university. The department is housed in a perma- 
nent building owned by Annamalai University at Chidambaram. There 
are four rooms and six halls, each of the lecture halls having the capa- 
city to accommodate 200 students. Law students are accommodated in 
the three men’s hostels and a separate women’s hostel. 


Being located ina sub-divisional headquarters, there are only the 
district munsiffs and sub-divisional magistrates courts. However, a 
part of the practical training including in the third year curriculum is 
done in the district court of Cuddalure which is almost 25 miles away. 


The department is under the overall control of the university 
Syndicate and Board of Studies. It has a full-time professor. The post 
is currently held by Prof. (Mrs.) Monica David. There are three full- 
time and one part-time teachers out of whom only two are LL.M. 
degree-holders. 


The full-time teachers work for 15 hours a week and teach four 
subjects whereas the part-time teacher works for a minimum of nine 
hours a week and teaches two to three subjects. 


The department works on a full-time basis from 10 A.M. to 4.30 
P.M. In the last academic year the college worked for 180 working 
days. 


There is no fixed number of seats in the first year LL.B. and, there- 
fore, admission has been raised to 160 students in 1978-79 and in 1979- 
80 to just 54 students. The method of teaching adopted is through 
lectures and discussions. Assignment and tests are given for awarding 
internal assessment marks. English is the medium of instruction; but. 
students are permitted to answer questions in Tamil in the university 
examinations. The scheme of practical training is quite similar to the 
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one followed in Madras University. There is a legal aid clinic operating 
in the college. But it has not been doing much. 


Law students are permitted to use the general library of the uni- 
versity as well as the departmental library. Thereis no regular full- 
time librarian as such but a staff member is put in charge of the library. 
There are about 10,000 law books and there is an annual addition of 
300 books. 


The department provides for three diploma courses of one-year 
duration each through correspondence and a three-year non-professional 
law degree viz., Bachelor of Academic Law (B.A.L.) through corres- 
pondence also. 


The department’s annual budget is about Rs. 95,000 and the annual 
income around Rs. 30,000. 


The Madras Law College has been the pioneer institution in South 
India for legal education and it has contributed several giants to the 
legal profession. However, since independence it came to be afflicted 
with all the ills of mass education and standards deteriorated. Student 
violence, absenteeism and mass copying became the order of the day and 
the attempts in 1970s by the university to stem the rot did not yield the 
desired results. With the setting up of four other law colleges in the 
State and the introduction of the new five-year pattern of legal educa- 
tion from 1983-84 Madras is again set to regain its lost leadership in 
legal education and research. 


LEGAL EDUCATION IN MAHARASHTRA 


S.P. SATHE AND SHIVRAJ B. NAKADE 


Maharashtra is doubtless one of the most modernised States in 
India. Education has developed by the efforts largely of philanthro- 
pists. Legal education has, however, not received as much attention as 
it deserves. There are 39 law colleges in Maharashtra and two law. 
colleges in the Union Territory of Goa affiliated to the five universities 
of Bombay, Poona, Nagpur, Shivaji and Marathawada. The S.N.D.T. 
University which conducts education exclusively for women has no law 
faculty. Out of the 39 law colleges in the State 34 are run by private 
managements which are usually societies registerd under the Societies 
Registration Act. The other two law colleges are the Government Law 
College, Bombay, and the University Law College, Nagpur, which are 
managed by the Maharashtra Government and Nagpur University, 
respectively. Three of the five universities, namely, Bombay, Nagpur 
and Poona, have university Departments of Law for conducting post- 
graduate courses leading to the LL.M. and Ph.D degrees. 


Almost all the privately managed colleges are run on part-time basis 
by giving instruction in the morning or evening only. Only two law 
colleges in the whole of the State, the Government Law College, Bom- 
bay, and the I.L.S. Law College, Pune, have day sessions for full-time 
students of law. The university-wise break-up of the law colleges is as 
follows : 
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Poona University 


1. ILS Law College, Pune 

2. Symbiosis Law College, Pune 

3. ABMSPM Law College, Pune 

4. New Law College of Bharati Vidyapeeth, Pune 

5. Narhar Balwant Thakur Law College, Nasik 

6. Karmvir Bhausaheb Hire Law College, Malegaon Camp 
(Nasik) 

7. New Law College, Ahmednagar 

8. Seth Shankarlal Maniyar Law College, Jalgaon 

9. Dr. Babasaheb Ambedkar Law College, Dhule 


Shivaji University 


Shahaji Law College, Kolhapur 

D.G.B. Dayanand Evening Law College, Solapur 
Ismailsaheb Mulla Law College, Satara 
Narayandas Sarvottamdas Law College, Sangli 
Rajarshi Shahu Evening Law College, Barshi 


ee 


University of Bombay 


Government Law College, Bombay 

New Law College, Bombay 

Kishinchand Chellaram Law College, Bombay 
Siddharth College of Law, Bombay 

Mahadevrao Salgaonkar College of Law, Goa 

K.P.B. Hinduja Law College, Bombay 

Jetendra Chauhan College of Law, Bombay 

Law College, Thane 

The Hassain Educational and Welfare Society’s Jawaharlal 
Nehru Law College, Ratnagiri (closed down from 1981) 
10. Gopaldas Jnamatmal Advani Law College, Bombay 

11. Dr. Ambedkar College of Law, Bombay 

12. Kare Law College, Madgaon, Goa 


CONAN WN D 


Marathawada University 


Manikchand Pahade Law College, Aurangabad 
Dr. Ambedkar College of Law, Aurangabad 
Law College, Nanded 

Dayanand College of Law, Osmanabad 

M.S.P. Mandal’s Law College, Beed 
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University of Nagpur 


University College of Law, Nagpur (city branch) 
University College of Law, Nagpur (main branch) 
Sita Bai Arts College, Akola 

P.R.D. Law College, Amraoti 

N.M.D. College, Gondia. 

Yeshwant Arts College, Wardha 

Sardar Patel College, Chandrapur 


oe NAW PR YN S 


Amolak Mahavidyalaya, Yeotmal 


Note : Five of the law colleges which are under the jurisdiction of 
Nagpur University are part of multi-faculty colleges. Most of 
the law colleges have neither independent building nor student 
amenities. 


Historical Review 


In 1852, eminent citizens of Bombay passed a resolution at a meet- 
ing held under the presidentship of Rao Saheb Juggonnath Sunkerseth, | 
an eminent Indian, that the memory of Sir Erskine Perry, the Chief 
Justice of the Supreme Court of Bombay, who was to retire, be comme- 
morated by founding a professorship of jurisprudence after his name 
in the Elphinston College. The Government of India approved of the 
institution of such a chair and thus started legal education in the pro- 
vince. In the first year, although there were 46 students on the roll, 
110 attended. The Government Law School was founded in 1856 by 
converting the law class at the Elphinston College into a separate insti- 
tution with one more professor. The classes were held in the evenings.4 
In 1924, the Indian Law Society’s law college was started at Pune. This 
was followed by a law college at Karachi in 1926, Ahmedabad in 
1927, Kolhapur in 1933, Surat in 1935 and at Belgaum in 1939.2 In 
Vidarbha, which was formerly in the Central Provinces, a university law 
college was set up at Nagpur in 1925. The first law college in Maratha- 
wada was started at Aurangabad in 1956. The area now known as 
Marathawada was under the Nizam and after the merger of the Hydera- 
bad State into India, it became part of the State of Hyderabad until it 
was added to Maharashtra by the States Reorganisation Commission in 
1956. The law college at Aurangabad was affiliated to Osmania Univer- 
sity, Hyderabad, until the establishment of Marathawada University in 
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1958. At present there are five law colleges affiliated to Marathawada 
University. 


There has been a rapid growth in the number of law colleges after 
1960. For example, there were only two law colleges affiliated to Poona 
University till the formation of Shivaji University, Kolhapur, one at 
Pune and another at Kolhapur. After Shivaji University, Kolhapur, 
was formed in 1963, the law college at Pune remained the only institu- 
tion affiliated to Poona University. Until 1969 there was only one law 
college in the Poona University area. There were only four law colleges 
in Bombay up to 1969. It is rather unfortunate that greater commer- 
cialisation of legal education started after the introduction of the three- 
year Bar Council regulated LL.B. course in 1967. Although the Bar 
Council of India intended to provide for intensive and career-oriented 
legal education, the reality, not only in Maharashtra but elsewhere also, 
has been that the standards of legal education have further declined. 
The phenomenal growth in the number of law colleges in the last ten 
years has been due to the prospect of making quick and easy money. 
A law college needs no investment and there is little risk. One can be 
started if a building is available for use in the mornings or evenings and 
if half a dozen law practitioners can be found to do the teaching. The 
rules of the Bar Council laying down the standards of legal education 
have been observed only in their breach. The Bar Council has no 
machinery to enforce these rules. 


As a large number of law colleges are managed by private institu- 
tions and even those managed by the Government and the university 
have lacked the proper academic perspective, legal education has suffered 
enormously. Neither the institutions nor the teachers have possessed 
the right academic as well as clinical perspectives of legal education. 
The law colleges conduct classes mostly in the mornings or evenings. 
Attendance of lectures is almost nowhere strictly enforced. In fact, 
non-attendance of college is the rule so far as legal education is 
concerned. There are hardly any other academic requisites such as 
tutorials, moot courts etc., which a student is required to take seriously. 
In the name of throwing open the gates of education to the poor and 
working people, all such requisites have been watered down to such an 
extent that they practically do not exist. The faculties of most of the 
law colleges are predominantly part-time. Even in the ILS Law College, 
Pune, which has the highest number of full-time teachers (eight), the 
ratio of full-time teachers to part-time teachers is 1:3 (8:24). In some 
law colleges, there are not more than two to three full-time teachers in- 
cluding the principal. In the law colleges affiliated to Shivaji University, 
Kolhapur, even the principal is a part-timer.’ 
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Teacher-Student Strength of Law Colleges 


Name of the university Full-time Part-time Strength Teacher- 


teachers teachers of _ student 
students ratio 
1. University of Bombay 23 112 7030 1°2°52 
2. University of Poona 25 145 5379 7 2 
3. University of Nagpur 11 112 3756 1:80 
4. Marathwada University 20 66 3242 1 : 43 
5. Shivaji University 8 : 48 1831 125333: 


It is clear from the information given in the statement that the total 
number of full-time teachers is 87 and that of part-time teachers 483. 
On an average each law college is having less than three full-time 
teachers on its teaching staff. The strength of students was 21,238 in 
1980-81. The teacher-student ratio varies from university to university 
i.e. from 1:32 to 1:80. 


No uniform staffing pattern for the appointment of full-time 
teacher/part-time teacher or the appointment of persons on the non- 
teaching staff of the college is laid down by the State Government. Ad 
hoc arrangements are made for the appointment and payment of remu- 
neration/salary of the part-time teachers. On the whole, secondary 
importance is given to the problems of law colleges even though they 
are considered to be professional colleges. 


In Bombay, it is said that full-time teachers are just not available. 
This is true because even Bombay University has not been able to attract 
competent people to fill the vacant professorships in the university 
department. The salaries of full-time posts are not good enough to 
attract men and women engaged in legal practice or industry. The 
scarcity of housing is another constraint in attracting talent from 
outside. However, in other places, the problem is not of non- 
availability. The managements find it economical to engage part-time 
teachers. Even after the introduction of the U.G.C. scales of pay for 
full-time teachers, the salary scales of part-time teachers. remain 
unrevised. It is, therefore, much economical to hire a part-timer, 
because in the salary of one full-timer, four part-timers can be 
employed.4 The fact that the law colleges do not receive any grant-in- 
aid from the State Government further aggravates the problem. Unfor- 
tunately, there has been a lack of academic tradition in Maharashtra 
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in the filed of law, though exceptionally there have been men such as 
A. A. A. Fyzee, Mahamohopadhya P. V. Kane or J.R. Gharpure whose 
contributions as academic lawyers have been significant. The Bombay 
bar has been one of the most outstanding and academically minded. 
{t has given us some of the most distinguished jurists. But those out- 
standing men have not been the products of the system of legal educa- 
tion in Maharashtra. They have been so in spite of the system. 


The state of legal education has never been good in India. The 
Director of Public Instruction, Bombay, said in his report in 1906- 
19074 : 


We produce many graduates in law, but I fear few real 
lawyers. Those qualified to judge tell me that what distin- 
guishes the pleaders in courts is an utter want of grasp of the 
principles of law. It must be confessed that...... the system 
does not afford them the opportunity of becoming scientific 
and philosophic lawyers. 


Complaints which were heard about legal education before 1888 were 
similar to those one may make against the present system.® 


Complaints were constantly heard in those years that the 
lectures in the school were, generally speaking, of no material 
use to the students; that the students attended the evening 
classes as a matter of form merely to keep the terms required 
by the university that the students showed little interest in the 
lectures; that the school existed practically for the convenience 
of lawyers who could not find sufficient work at the bar; and 


that the Government made a profit out of the receipts from its 
fees. 


Reform of Legal Education in Maharashtra 


The policy of the Government of Maharashtra, which is the conti- 
nuation of the policy of the Government of Bombay of not extending 
grant-in-aid to the law colleges is to a great extent responsible for the 
haphazard and unhealthy growth of law colleges in the State. However, 
before coming to the question of Government policy, let us see whether 
the Government has ever made any effort to make legal education 
meaningful. It is just not true that the educationalists as well as the 
Government of this State never paid attention to the problems of legal 
education. Bombay University appointed a committee to suggest 
reforms in legal education as early as in 1888. The committee consisted 
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of some well-known lawyers of that time, viz. Mr. Justice Farran, 
the Hon’ble Mr. E.T. Telang, and Mr. James Jardine. It recommen- 
ded the strengthening of professoriate of the Govt. Law School, Bombay. 
Another committee of the university consisting of the Hon’ble 
Mr. Latham, the Hon’ble Mr. Telang, Rao Saheb V.N. Mandlik and 
Mr. Hart, all lawyers of repute, in about the same year recommended 
‘the appointment of one of the professors as principal of the Govern- 
ment Law School.® Inquiry into the state of legal education was 
conducted by a committee appointed by the Government in 1935-1936. 
Following the recommendations of the committee, the Government 
sanctioned, in consultation with the University of Bombay, certain 
changes under the Government Resolution No. 5917 dated May 10, 
1938, which took effect from 1938-39. The question of the reform of 
legal education was for a long time engaging the attention of the 
Hon’ble Mr. Justice M.C. Chagla. After he became the Chief Justice 
of the Bombay High Court, he wrote to the Chief Minister of Bombay, 
Mr. B.G. Kher, on the matter and as a result of their correspon- 
dence the Government appointed a committee on December 21, 1948, 
to consider the whole question of legal education in the province 
under the chairmanship of Chief Justice Chagla which consisted of (1) 
a judge of the Bombay High Court to be nominated by the Chief 
Justice; (2) Mr. Purshottamdas Trikamdas, (3) Mr. G.R. Madbhavi, 
(4) Mahamahopadhyaya Dr. P.V. Kane, (5) Mr. Justice N.H. Bhagwati 
and Mr. J.R. Gharpure, Principal of the ILS Law College, Pune. 
The principal of the Government Law College, Bombay, was to act as 
secretary of the committee.’ The Chief Justice nominated Mr. Justice 
N.H.C. Koyajee on the committee as a judge of the Bombay High 
Court. The committee observed at the outset :8 


If society is to be adapted to the profound changes on the basis 
of social and economic life, resulting from changes in world 
conditions after the war, and in India, particularly after 1947, 
we feel that it is mainly the lawyers that India must look to..... 
We feel that lawyers cannot remain aloof from these processes 
of evolution, and legal education cannot wait until all other | 
problems of the nation are solved. 


The report of the committee envisioned many changes which 
would sound new even in the eighties of this century. The committee 
rightly observed that lawyers had to play a positive role as “policy 
makers’? to help in the evolutionary process of socio-economic and 
political transformation. The committee emphasised that there was 
need for juristic literature and lamented that India had not produced 
jurists of eminence. This, according to the committee, was due to the 
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absence of an “organised body of law teachers’’.19 ‘“‘There were no 
teachers who devoted their lives to the teaching of law’’,44 Dr. K. M. 
Munshi told the committee.12 


If we want to maintain a democratic State, the role of lawyers 
would be entirely different from what it has been so far...... the 
lawyer cannot rest content with making money in courts......... 
there must be a class of lawyers who would help in achieving 
and interpreting evolutionary social progress by advanced 
studies an activity in which the lawyers in America and 
England play a great part. 


The committee even suggested that “‘some of the social sciences must be 
included in legal courses’’.13 The committee observed :14 


Life in modern times is becoming very complex. Law touches 
all sides of human activities and legal education cannot be 
perfect without a study of the humanities such as politics, 
economics, history etc. The idea that a law student has to 
deal with law and nothing else must now be abandoned 
because law is becoming the very basis of life in its manifold 
activities. 


In spite of such forward-looking ideas, the report of the Chagla 
committee barring some formal matters remained unimplemented and 
was forgotten by all concerned. The state of legal education in 
Maharashtra continues to be as bad as it was, if not worse, the only 
difference being that unlike in the past the Government in recent years 
has adopted a policy of laissez faire towards legal education. Since a 
law college is not grantable, the Government does not mind sanctioning 
the opening of new law colleges. There has been absolutely no control 
over this branch of education. The universities in Maharashtra have 
also not done anything for the betterment of legal education. A 
large number of students get admission to law and many of them pass 
the examinations merely by cramming the guide books. Since a law 
college survives on student fees, it can hardly make attendance com- 
pulsory or insist on other academic requirements. A student is exposed 
neither to the fundamental principles of laws nor to clinical techniques 
of lawyering. Ifthe present state of affairs continues, the profession 
as a whole and the judicial system in particular will entirely lose its 
credibility. 


Full-Time Education 


It is noteworthy that when the Indian Law Society’s law college 
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was started in 1924, the Bombay Law Journal of February, 1924, had 
written in its comment :15 


We wish this new enterprise success and trust that the Indian 
Law Society’s college will in course of time become a great 
centre of legal learning, that it will soon become a full-time 
teaching institution and provide adequate facilities for the 
study of law. 


This has not been realised even 60 years after the establishment of 
that college. Many other law colleges came into existence since then. 
Many law colleges did not have their own buildings. They could be 
started as appendages of the existing arts, commerce or science 
colleges. The teaching staff was minimal. A whole-time principal and 
half-a dozen part-time teachers constituted the faculty. The U.G.C. 
scales of pay were not applicable to full-time teachers of law until 
recently. Even now, though the Government of Maharashtra has 
issued a resolution making them applicable to the law colleges, this has 
no compulsive effect.16 The Government does not pay the money and, 
therefore, it cannot compel the law college managements to pay the 
U.G.C. scales of pay to their full-time teachers. Even where the 
managements have agreed to pay, they have taken care not to 
appoint any more full-time teachers so as to keep their liability to the 
minimum. In fact, the Government resolution which provides for the 
extension of U.G.C. scales of pay to the full-time teachers says that no 
new post of a full-time teacher be created without an express permission 
of the Government.’ Although the Government has agreed in princi- 
ple that they would give grant to a college if it incurred loss no law 
college has so far submitted its accounts for Government scrutiny. 
Our survey has shown that out of 14 law colleges which responded to 
our inquiry, seven said that they were running in deficit. Most of 
them had implemented the U.G.C. scales of pay for full-time teachers 
and the Bhole Commission recommended pay scales for non-teaching 
employees. We cannot commit how far these statements are authentic. 
They would require careful scrutiny by competent auditors. But even 
if it is found that the law colleges are in fact not incurring losses, we 
have to appreciate that their present financial outlays are based on 
their present part-time nature. If they were to be converted into full- 
time institutions, with more full-time teachers, greater library expendi- 
ture and investment in research, they would not be able to make profits. 
In our talks with the Education Ministry, we realised that the Ministry 
officials were not well informed about the need to change the institu- 
tional framework of legal education. The question of finances cannot 
be examined within the framework of the present set-up. If the Bar 
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Council of India is really keen on enforcing the pattern on full-time 
legal education as envisaged by its scheme, it will have to sell that idea 
to the Union Government as well as the State Governments. It will have 
to educate the authorities that a democratic government needs good 
lawyers and efficient legal services for which good and expensive pro- 
fessional legal education isa must. In no other profession is the entry 
so easy as that in the legal profession. It is gratifying to note that 
some awareness about the importance of sound legal education is 
reflected in the policies of the University Grants Commission which has 
started giving developmental grants to the law colleges. The Central 
Government also did not discriminate against the law colleges in paying 
arrears of pay arising out of the extension of the U.G.C. scales to the 
full-time teachers. Part-time teachers in law colleges are still getting 
lower pay scales than part-time teachers of law in commerce colleges. 
The former have not been given the benefit of the U.G.C. scales while 
the latter have received such a benefit. Without government grant, 
it is just not possible for any law college to extend these scales to the 
part-time teachers. The existing emoluments are too poor to persuade 
a busy and successful practising lawyer to do law teaching. There may 
be exceptions, but exceptions merely prove the rule. The Maharashtra 
Government may, therefore, be pursuaded to have a second look at its 
legal education policy. 


Duration of the Course 


Till 1861, matriculates and even non-matriculates were admitted to 
the law courses. When the university instituted a degree in law in 1861 
under-graduates alone were admitted to the law courses. According to 
the regulations of Bombay University in force up to 1889, a three-year 
course in law could be attended in a law college for the degree of LL.B. 
concurrently with the lectures in arts but a degree in law could not be 
had until two years after B.A. or B.Sc. 


In 1889, a change was made that the course in law could not be 
attended before completing the graduation in arts or science. Further 
change came in 1906 on the recommendations of the Indian Universi- 
ties Commission. The doors of the Jaw colleges were closed to under- 
graduates. B.A. and B.Sc. alone could be admitted to the law course. 
Only in 1931, B.Com’s. were allowed to take to the study of law.18 
The duration of the law course in Nagpur University has always been 
of two years after graduation. This was increased to three years after 
1966 in pursuance of the rules of the Bar Council of India. In Mara- 
thawada, the first law college was started at Aurangabad in 1957 and 
the course was of two years’ duration after graduation. The law 
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college at Aurangabad was initially affiliated to Osmania University, 
Hyderabad. Marathawada University was started in 1956 and there- 
after four more law colleges came into existence at Aurangabad, 
Nanded, Latur and Beed. In Bombay University, the course was of 
two years after graduation up to 1938. In 1939 admission to law was 
thrown open to intermediates. Graduates as well as intermediates 
could be admitted to this course with thedifference that the inter- 
mediates had to study a paper in English in addition to the law papers. 
The graduates did not have to study this paper unless they wanted a 
class or merit scholarship or prize or a rank in the university. In 1953, 
in pursuance of the recommendations of the Chagla committee, a three- 
year course after intermediate and two years after graduation came to 
be introduced. For those who came to law after intermediate, an 
additional year called ‘“‘law preliminary’® was required. The law 
preliminary contained subjects such as English, politics, economics etc. 
This course was discontinued in 1966 when the three-year post-degree 
course as recommended by the Bar Council of India came into 
existence. Poona University was formed in 1949 and, therefore, the 
colleges in Pune as well as Western Maharashtra, which later came to 
be affiliated to that university, were affiliated to Bombay University till 
1949. Shivaji University, Kolhapur, was started in 1963. The post- 
intermediate degree course with law preliminary was in force in these 
universities until they switched over to the Bar Council-directed three- 
year post-degree course in 1967. At present this course is being taught 
in all the universities of Maharashtra. 


The post-intermediate course was quite popular in Maharashtra. as 
In Poona, the ILS Law College attracted students from other States to ’ 
this course. In 1953, when this course was discontinued the drop in 
the number of students was considerable. The number of students 
admitted to the law course fell from 363 in 1952 to 72 in 1953. 


Course Content 


The course content of Bombay and Poona Universities which were 
the affiliating universities in Maharashtra before Vidarbha and Maratha- 
wada areas were merged was as follows : 


1924 to 1926 


T =n: Te SELB. 
I Roman Law I Succession & Family Rights 
II Jurisprudence II Property, Easements and Land 
Tenures 


TOR 
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Ill Contracts II 
IV Crimes and Criminal IV 
Procedure 
1927 to 1937 
tT ‘Re Il 


I Roman Law 

Il Jurisprudence 

Constitutional Law V 
Contracts 


V_ Crimes & Criminal Procedure 


1937 to 1940 


I “Lee Il 


All the above subjects + I 
Law of Torts II 
Ill 
IV 


1940 to 1954 


I Lee II 

I Roman Law and I 
Jurisprudence 

II Constitutional Law II 

III Contracts and Torts Il 

IV Crimes and Criminal IV 

Procedure 

V_ English V 

VI 

Vil 

Vill 


Equity 


Evidence, Civil Procedure 
and Limitation 


LL.B. 
All the above 4 papers + 


Company Law and Law of 


Insolvency 


LL.B. 

Hindu Law 

Mohd. Law 

Property and Land Tenures 


Equity Trusts and Specific 
Relief 


Evidence, C.P.C. & Limitation 


Company Law 


LL.B. 
Hindu Law 


Mohd. Law and Succession 
Equity 


Law of Evidence 


Property 

Contracts 

Company Law 
Interpretation of Statutes 
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1955 to 1967 


TLE;B. at 1B: 
I Crimes I Hindu Law 
Il Torts II Mohd. Law 
Ill Contracts III Property 
IV Indemnity etc. IV Equity 
V_ Constitutional Law V_ Public International Law 
VI Indian Constitution VI Private International Law 


From 1967 the present Bar Council-prescribed three-year LL.B. 
Course curriculum came into force. All the universities in Maharashtra 
had agreed to make a uniform course. 


There are some differences in the curricula of various universities. 
For example, Bombay University teaches labour law as a compulsory 
subject and that tooin I LL.B. This arrangement is open to criticism 
that the I LL.B. students are not mature enough to grasp the labour 
laws. Labour law pre-supposes the knowledge of Law of Contracts, 
Law of Torts, Constitutional Law, etc., which is not possessed bya 
student in the first year. There may be many such anomalies. For 
example, Bombay University is teaching legal history only for 20 marks, 
which is absurd. Administrative law, which is a subject of growing 
importance, is taught in Bombay University as a compulsory paper in 
III LL.B. but carries hardly 20 marks in I LL.B. in Poona University. 
In almost all the universities, law is taught through lecture method 
and emphasis is on note learning. New teaching methods are hardly 
to be seen anywhere. 


The practical training includes in most colleges the conduct of two 
or three moot courts, exercises in drafting and pleading and visits to the 
courts. In some colleges in Nagpur University like the University 
College of Law and the Sitabai Arts College, the final year students are 
attached to a senior advocate for a period of six months to undergo 
proper training in chamber work. They are also made to attend court 
proceedings and make notes for the case they attend. 


Post-Graduate Legal Education 


In Maharashtra, post-graduate legal education is in a most chaotic 
state. This education is conducted by university departments, the 
faculties of which, barring a few exceptions, are inexperienced and 
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lacking in scholastic reputation. Separation of under-graduate (LL.B.) 
from post-graduate (LL.M.) education causes detriment to the teachers 
at both the levels. The teachers of law colleges who teach the LL.B. 
course can hardly have any experience of teaching LL.M. and vice- 
versa. It is doubtless of great importance to a teacher to be exposed 
to the teaching of professional courses at the LL.B. level. Similarly, 
it is necessary for a full-time law teacher who is engaged in teaching 
the LL.B. classes to have a prospect of maturing into a post-graduate 
teacher. 


The present system imposes immature and inexperienced teachers 
On post-graduate students and prevents the intellectual growth of com- 
petent under-graduate teachers. Insulation of the law department 
faculties from professional education (LL.B.) leads to over-academic 
and socially irrelevant legal education. It need not be stated that the 
products of such a system of post-graduate education do not serve the 
needs of professional education well. Since the LL.M. degree isa 
condition for becoming a law teacher, over-academic approach of the 
university departments might result in wrong exposure and is likely 
to prove a great handicap to future teachers. For an LL.M. teacher, 
total insulation from professional under-graduate education acts as a 
great handicap. Post-graduate education (LL.M.) whose main consu- 
mer is the future law teacher ought to be reorganised so as to comple- 
ment the changes which the Bar Council is seeking to make in legal 
education. The LL.M. course must be informed by the objectives 
which the future LL.B. course is intended to subserve. It must include 
greater exposure to the dynamics of law’s interaction with society. 


Legal education in the State needs to be reorganised. The State 
Government must not allow any new law college to be started without 
assessing the needs and the academic as well as administrative viability 
of the institution. Only if the existing law colleges are not enough, a 
new law college may be added. All law colleges must be given Govern- 
ment grant to meet staff, library and research expenditures. The law 
college teachers must be entitled to all those benefits to which teachers 
of other faculties are entitled. The law colleges on their part should 
become centres of law reform and legal research. They should provide 
legal aid, continuing education for lawyers and judges and also hold 
seminars for focussing attention on important socio-legal problems. 
The main responsibility for providing such leadership will have to be 
borne by the full-time teachers of law. Only men or women with a 
commitment to the cause of legal education will be able to discharge 
such responsibility. We hope that the Government and the universities 
would adopt policies congenial to the growth of sound legal education 
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which in its turn would promote: proper legal culture and ultimately 


lead to more efficient legal services and competent administration of 
justice. 


NOTES 


1. See Indian Law Society’s Law College, Pune, Silver Jubilee Volume Dec. 24, 
1949, p. 1, cited hereafter as Silver Jubilee Volume. 


2. Report of the Legal Education Committee, Bombay, 1949, p. 8 (1949), cited here- 
after as Committee. 


3. Law College, Satara, has a part-time principal. 


A full-time teacher’s starting emoluments inclusive of all allowances reach almost 
Rs. 1,200, whereas a part-time teacher’s starting salary is Rs. 300. 


4a. Cited from R.P. Karve, History of the Government Law College, Bombay (1855- 
1935) p. 42, cited in Committee, p. 17. 


5. Cited in Silver Jubilee Volume, p. 2. 
6. Silver Jubilee Volume, p.2. 

7. Committee, p. 1. 
8 

9 


Id3'p. 5. 
oe dli; Dee. 
10;->-Id., p19: 
11. Ibid 
12. Ibid 
i. Id., pe2is 
14. Ibid 


15. Silver Jubilee Volume, p. 55. 


16. G.R. No. USG 1177/135330/XXXII (cew) Mantralaya Annexe, Bombay 400 032, 
September 25, 1978. 


17. Sub-Clause (3) of Clause XI, Ibid. 
18. Committee p. 9. 


LEGAL EDUCATION IN JAMMU AND KASHMIR 
D.N. SARAF 


Legal education in the State of Jammu and Kashmir did not exist 
until November, 1969, when as a sequel to the recommendations of the 
Gajendragadkar Commission,! a Faculty of Law was created in its 
newly set-up University of Jammu.? It seems the decision not to open 
institutions for imparting legal education in the State was a deliberate 
one. Alarmed with the growing indiscipline in the law departments and 
law colleges in other parts of India, the policy-makers accorded a low 
priority to the opening of such an institution in the State. Local needs 
were met by recruitment of persons with legal qualifications trained 
from institutions outside the State. 


In my negotiations with the University of Jammu for taking over as 
the first head of the Law Department, the anxieties of the university 
administration were expressed in clear and unambiguous terms. To 
allay the fears of higher State officials and the university administrators 
some understandings were arrived at which have formed the basis for 
future development of legal education in the State. First, legal educa- 
tion would be essentially of the professional type and the management 
would be entrusted to whole-time highly qualified teachers. Second, 
the Department of Law would be an integral part of the university 
under its over-all academic and administrative control. Unlike other 
professional courses such as medicine and engineering which are given 
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by colleges under the overall control of the Government of Jammu and 
Kashmir, legal education is imparted under the direct control of the 
universities of Kashmir and Jammu. Third, to inculcate seriousness in 
legal studies, it was decided to grant admission to LL.B. course to 
whole-time students only. The statutes governing LL.B. course, there- 
fore, provide that persons in employment or are self-employed are 
ineligible for admission. Those in employment may, however, be 
considered for admission in case they are granted study leave by the 
employer for the duration of the course.2 Jammu and Kashmir is 
perhaps the only State in India where such restrictive provisions exist 
for admission to the LL.B. course. As a corollary to this statutory 
provision there has been only one shift for each class of the LL.B. 
course. This again is a unique provision inasmuch as day and evening 
shifts, or exclusively evening shifts, operate in many of the law schools 
in the country. Fourth, to keep up academic standards of legal educa- 
tion according to the developments in the field of education, semester 
system was introduced in 1969 and this system has been in operation 
since then. In fact the Law Department was the first department of the 
university which introduced and successfully operated semester system; 
other departments switched over to it in 1980. Fifth, from the very 
beginning the policy of restrictive admissions to the LL.B. course was 
rigorously implemented. One hundred students were admitted to the 
LL.B. course in 1969. They were placed in two sections for instruc- 
tional purposes. By making a departure from this policy for reasons 
beyond the control of the department in 1974 complicated the problems 
which proved to be a set-back to the growth of the department.* 


_ In November, 1969, when the Department of Law of the University 
of Jammu was inaugurated, there were only few facilities made available. 
The department had to commence its operations from scratch. It had 
no building of its own but shared the accommodation of the Faculty of 
Arts. In the budget there was a provision for the post of a professor, a 
reader and three lecturers. A sum of Rs. 50,000 had been earmarked 
for the purchase of library materials and a contingency grant of 
Rs. 3,000 per annum. Managing the department with these inadequate 
facilities was difficult, and consequently the University Grants Commis- 
sion was approached for assistance. A team of experts of the University 
Grants Commission visited the Law Department in 1971. On the basis 
of its recommendations, funds were made available by the Commission 
for construction of a law building, and a law hostel.© Besides, a grant 
of Rs. 1,50,000 was sanctioned for the library. The U.G.C. also sanc- 
tioned the posts of one reader and three lecturers on usual terms and 
conditions. Since the University of Jammu had taken a policy decision 
to shift the campus from Canal Road to Bahu Rakh Area, the work of 
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construction of the law building was delayed. The new building was, 
however, constructed in 1978 and handed over for occupation to the 
university. It was the first building constructed on the picturesque new 
campus of the university. To meet pressing demands, however, the 
university had constructed a three-storeyed building in the Canal Road 
campus for the temporary use of the Law Department. It consisted of 
three large lecture halls, one office chamber for the head of the depart- 
ment, one staff room, one office room, one hall for the library and a 
tutorial room. Because of paucity of accommodation the department 
operated in two shifts, one from 9 A.M. to 1.30 P.M. for second and 
third-year students and another from 1 P.M. to 5.30. P.M. for first-year 
students. After shifting to the new building in Bahu Rakh area, there 
is only one shift from 10 A.M. to 4 P.M. 


The year 1974-75 may be described as the most difficult and in 
several ways a turning point in the history of the Department of Law of 
the University of Jammu. One of the basic policies concerning legal 
education in the State referred to above, namely, restrictive admissions 
to the LL.B. course, was departed from under force of circumstances 
beyond the control of the department. For the first time the depart- 
ment admitted 475 students to LL.B. Ist term course. Five sections 
each with 90 to 95 students were created to impart instruction in the 
department. There was complete breakdown of the administrative 
machinery and indiscipline reached its ‘nadir.’ There were widespread 
complaints of cheating in the examinations held in 1974, and a sense of © 
insecurity among the teachers and students prevailed. Since the depart- 
ment catered to the needs of the entire State, pressure was brought 
upon the Government by concerned persons to open a Department of 
Law in the University of Kashmir in Srinagar. This demand was 
conceded by the State Government and the Department of Law of 
Kashmir University started functioning from December, 1974. All the 
understandings arrived at in connection with opening a Law Department 
in Jammu were adhered to when the University Department of Law in 
Srinagar came into existence. In February, 1975, there was a change in 
political leadership of the State. Janab Sheikh Mohammed Abdulla, 
who took over as the Chief Minister of the State, made it known 
publicly that he would give top priority to curbing student indiscipline 
and, particularly, cheating in the examinations. The Council of the 
University of Jammu also took a decision to limit the admissions to Ist 
term of this Department of Law of the University of Jammu to 120 only. 
These measures greatly helped in consolidation work of the department. 
From the academic session 1975-76, the department has had an uninter- 
rupted growth, and it is at present rated as one of the best departments 
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of the university. Some of the landmarks from the year 1976 have 
been the following :— 


In the year 1976, a policy decision was taken to introduce corres- 
pondence course in law of two years’ duration. Several representations 
had been made by interested persons for drastic reduction of seats in 
the LL.B. course. Some had argued that acquisition of legal knowledge 
helps an employed and a self-employed person to manage his affairs 
better, and to the employed persons legal qualification opened promo- 
tional avenues in employment. Others highlighted the desirability of 
imparting legal education to all and sundry so as to enable them to 
perform duties of the citizenry in a democratic set-up. Consequently, 
from the academic year, 1977-78, the -Institute of Correspondence 
Education of the University of Jammu enrolled students to LL.B. 
(academic) first-year course. The response was overwhelming, as about 
800 students from all parts of the country registered themselves as 
students of the institute from that year. Although the number has 
declined to between 300 to 400 over the years, correspondence course 
in law acts as a safety valve in the scheme of legal education in the 
State. The courses in four terms of first and second year are identical 
with the courses prescribed for regular LL.B. course.® 


The institute mails lessons written by experts and evaluates res- 
ponse sheets. Returning of 25 per cent of response sheets and obtain- 
ing minimum marks for a pass on evaluation is a condition precedent 
to sit for a term examination. The institute also arranges contact 
programmes in Jammu and Chandigarh for about two weeks in a-term. 
The instruction in contact classes is given by faculty members of the 
Departments of Law of Jammu University and Punjab University. 
The examinations are held by the University of Jammu often along 
with students of regular course. Examiners and evaluators are common 
to regular as well as correspondence students. A co-ordinater in law 
of the status of a reader looks after the academic needs of the corres- 
pondence course. Under the overall supervision of the Director and 
the Advisory Committee, he makes arrangements for admission of 
qualified students, mailing of lessons, holding of contact programmes 
and examinations. The Institute has also acquired some text-books 
and has plans of operating a law library to cater to the needs of corres- 
pondence students in the city of Jammu. 


In the year 1980, post-graduate studies in law were instituted. The 
first batch of LL.M. students was admitted in 1980-81. Under the 
statutes governing the LL.M. course, not more than 15 students may be 
enrolled in this course. The university also adopted statutes governing 
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Ph.D. degree in law in the same year. Seven candidates are registered 
for Ph.D. at present. The LL.B. curriculum was revised and elaborated 
in 1981. It has come into force from the academic year 1982-83. 


Department of Law of the University of Kashmir 


It has already been pointed out that the Department of Law of the 
University of Kashmir was set up in the picturseque Nasim Bagh 
Campus of the University at the end of 1974. It is housed in one of 
the buildings previously occupied by the Regional Engineering College. 
The basic policies followed by the University of Kashmir with regard 
to imparting legal education are not materially different from those of 
the University of Jammu. Legal education is imparted by a constituent 
department of the university and there is only one such department for 
the whole of Kashmir province. Admission is open to whole-time 
students and academic instruction is provided by qualified whole-time 
teachers. The classes are held in the day and the number of seats is 
limited.? In the course of last eight years the department has grown 
in stature and the range of its activities has increased. A corres- 
pondence course in lawis managed by the Directorate of Correspon- 
dence Education of the university but the courses of studies prescribed 
for correspondence students are in some respects different from those 
of regular LL.B. course. LL.M. course has been instituted by the 
Department of Law of Kashmir University from the academic year 
1982-83. The admission is restricted and open only to candidates with 
not less than 55 per cent marks in the three year LL.B. course. The 
department admitted 10 students to the course in 1982. 


Since both the Universities of Jammu and Kashmir are governed 
by the Kashmir and Jammu Universities Act, 1969, the pattern of 
management and academic structures of the two law departments (one 
in Jammu and the other in Srinagar) are almost identical. Each 
department comprises professors, readers and lecturers (whole-time and 
part-time). The day-to-day administration has been entrusted to the 
head of the department who is of the rank of professor in both the 
universities. ‘There is also a provision for a Dean of the Faculty of 
Law who is elected from amongst the teachers (professors and readers) 
of the department by the faculty of law. If the department has on 
its staff a professor, no reader is qualified to contest the election. The 
dean holds office for a period of three years. The Act of 1969 provides 
for setting up a Faculty of Law® in each university consisting of the 
following :— 


(a) Vice-Chancellor 
(b) Dean, Faculty of Law 
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(c) Professors of the department 


(d) One reader and one lecturer by rotation on the basis of 
seniority. 


(e) Five experts elected by the Academic Council for their know- 
ledge of the subject 


(f) Two persons coopted by the faculty who are not connected 
with the university. . 


Members from (d) to (f) hold that office for a period of three 
years. The Faculty of Law, inter-alia, considers the syllabi of courses 
of studies framed by the Board of Studies in Law, and recommends 
their adoption by the Academic Council. It also lays down policies and 
plans for maintaining academic standards in the Department of Law.?9 


The Board of Studies in Law! consists of the Dean, Faculty of 
Law, the head of the department of law and five other members 
appointed by the Vice-Chancellor on the recommendations of the dean. 
The senior-most professor is the convener of the board. Besides a 
Board of Research Studies in Law has been created to supervise research 
activities of the department. The board approves registration of 
candidates for Ph.D. course and all other matters relating to this 
course. 


The Act of 1969 and the statutes framed thereunder lay down the 
procedures for recruitment of teaching and non-teaching staff of the 
universities of Jammu and Kashmir. Under Section 36 the University 
Council!! and the Syndicate! appoint professors and readers and 
lecturers, respectively, on the recommendation of a selection committee 
duly constituted for the purpose. 


Under the statutes it is mandatory to advertise the posts. Persons 
called for interview are paid second class railway fare. Qualifications 
of the teaching staff are as approved by the U.G.C. for the university 
teaching staff. 


Service conditions of the teaching and non-teaching staff are con- 
tained in the statutes. There is no major difference in the service 
conditions of the staff of the two universities. For the teaching staff 
the U.G.C. grades have been introduced; D.A. and A.D.A. are paid 
at rates admissible to Central Government employees. Both the 
universities have also introduced ‘triple’ benefit scheme for teachers, 
namely, C.P.F., gratuity and pension. 
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Teachers opting for pension may only opt for G.P.F. House rent, 
compensatory allowance and LTC are not admissible. Until April, 
1982, the State Government rules, which also applied in material res- 
pects to the university staff, were liberal on reimbursement of amounts 
spent on medical treatment of the employees and their dependants; this 
scheme has been withdrawn and instead an allowance at a flate rate of 
Rs. 10 per month is paid to each employee for this purpose. Both the 
universities have built some quarters for teaching and non-teaching staff; 
plans for building more quarters have been drawn out and it is hoped 
that in the next decade a sizeable number of teaching and non-teaching 
staff will be allotted university accommodation. The rent charged is 
10 per cent of the basic salary. Under the leave rules recently amended 
professors are entitled to sabbatical leave and all cadres of teaching 
staff to earned leave and medical leave. 


In spite of striking resemblances in many features of the depart- 
ments of law of the universities of Jammu and Kashmir, each department 
has developed unique facilities and patterns of management, academic 
and administrative. An attempt has, therefore, been made to describe 
these in detail. 


Department of Law, University of Jammu 


The department has shifted to its new building in the sprawling 
new campus of the university at Bahu Rakh from the academic year 
1982-83. Itis a two-storeyed structure. The building, including the 
lecture hall annexe has a floor area of 19,000 sq.ft. Five lecture halls 
for conducting LL.B. classes having capacities for accommodating 80 
students each; three of these are of the gallery type fitted with all the 
modern amenities. Two classrooms for LL.M., a seminar room and 
two tutorial rooms constructed so far serve adequately the present 
teaching needs of the department. Professors and readers are provided 
with independent offices; Due to paucity of space two lecturers share 
one Office, and, all the lecturers have so far been provided with this type 
of accommodation. The development plans to add a third storey to 
the existing structure is now under way. Spacious lawns around. the 
building are maintained for recreational needs of the students. 


The Department of Law is a constituent department of the 
university. It provides instruction in courses of studies leading to the 
following degrees :— 

1. LL.B. course of two years’ duration; 


2. LL.B. (professional) of three years’ duration; 
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3. LL.M. course of two years’ duration, and 
4. Ph.D. 


Each student of LL.B. and LL.M. course is required to fulfil atten- 
dence of 66 per cent of the lectures delivered in each term to qualify 
for the terminal examination. LL.B. degree of two years’ duration is 
primarily meant for those who seek to gain working knowledge of law 
but may not join the bar. Since the Advocates Act has not been imple- 
mented in the State of Jammu and Kashmir students with two years’ 
_LL.B. degrees were qualified to enrol as pleaders in the State High Court. 
This concession has been withdrawn from this year, and the minimum 
requirement laid down by the court now is LL.B. degree of three years’ 
duration; LL.B. (professional) degree has been recognised by the Bar 
Council of India for the enrolment as an advocate. LL.M. and Ph.D. 
degrees are primarily academic degrees. Semester system is in opera- 
tion for LL.B. and LL.M., and for registration of Ph.D. course, a 
candidate is required to satisfactorily complete a research methodology 
course of six months. The course of studies for LL.B. two years’ 
course and LL.B. (professional) are identical; in fact, LL.B. professional 
course may be completed by any student who has completed the - 
attendance requirement of LL.B. two-year course by regularly attending 
classes for the third year. 


From the academic year 1975-76 the department has been following 
strictly standards laid down for admission. These are aimed at selec- — 
tion of students on the basis of merit. Under the statutes governing 
admission, an admission committee consisting of the dean of the faculty, 
head of the department and two to three teachers of the department 
nominated by the Vice-Chancellor on the recommendations of the head 
of the department is vested with the authority to admit students. Not 
more than 150 students may be selected for admission. Seventy-five 
per cent of the seats are filled up on the basis of marks obtained at the 
bachelor’s degree examination strictly according to merit and 25 per 
cent of the seats are reserved for candidates belonging to the Scheduled 
Caste (eight per cent), defence personnel and ex-servicemen (five per 
cent) sportsmen (six per cent); backward classes (three per cent) and 
candidates of areas adjoining actual time of control (three per cent). 
In all categories the principle of merit with reference to qualifying 
examination operates. No preference is given to candidates holding 


master’s degree. 


Since its inception the department has been receiving from 500 to 
900 applications every year for admission to the LL.B. courses. 
Although with the opening of the correspondence course in law 
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there has been a drop in the number of applications; yet in the 
academic year 1982-83, as many as 578 qualified candidates applied. 
No person with less than 45 per cent marks and 40 per cent marks in 
the bachelor’s degree examination for general and reserved seats may 
apply for admission. First preference is given to graduates of the 
University of Jammu. However, a candidate with a first class 
bachelor’s degree of a university other than the University of Jammu 
is also considered for admission in the first preference. But the number 
of such candidates selected for admission cannot be more than 10 per 
cent of the total seats according to State regulations. According to the 
latest figures available, the last student selected for admission to LL.B. 
Ist term course in 1982-83 under general merit category had secured 
more than 56 per cent marks and no student with less than 50 per cent 
marks in the bachelor’s degree examination was admitted against any 
reserved category. 


Under the statutes governing LL.M. course not more than 15 
students may be admitted to LL.M. Ist term course. The minimum 
qualification for admission is bachelor’s degree in law of three years’ 
duration with atleast 55 per cent marks. In the academic years 1981-82 
and 1982-83 nine and six students, respectively, were admitted to the 
course. A candidate seeking admission to LL.M. course is required to 
apply for suspension of licence to practise law if enrolled as a legal 
practitioner in any court. 


In spite of weighty consideration operating against the introduction 
of case-method, the Department of Law of the University of Jammu 
decided to bring about pedagogical changes. The Devidas Thakur 
Committee appointed by the university in 1973 made its recommenda- 
tions that case-method of instruction be introduced at the LL.B. stage 
and the teacher teaching the subject be appointed as the examiner in 
the course. It has not been possible for the Faculty of Law to get the 
latter recommendation through the Academic Council. Consequently, 
the traditional methods of teaching continue. In each course of study 
four lectures a week are delivered and the students at best remain 
passive participants if the lecture is interesting. A scheme of tutorials 
was also in Operation for a few years. Leading cases in each course 
were discussed in tutorials and cyclostyled copies of these cases were 
made available to the students. This scheme has been discontinued 
and steps are being taken to reintroduce tutorials in a different form 
from the next academic year. 


The department has introduced important pedagogical changes 
at the LL.M level. The draft scheme of a course of study is made by 
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the teacher who gives the course. The course is discussed at the 
meeting of senior teachers before it is placed before the Board of 
Studies in Law. Most of the reading material available is cyclostyled 
and supplied to the students at a subsidized rate of Rs. 75 for all 
courses offered by a student in one year. 


Students of second term LL.M. course are required to opt for 
seminar on legal and social sciences research methods. In the seminar 
the students are trained in researching with legal and social sciences. 
Each student is given two problems aimed at testing his skill in collec- 
ting statutory and decisional materials and juristic writings on the 
subject. Each problem carries 25 marks. Besides, the LL.M. students 
are initiated into social sciences research techniques. This seminar 
followed by field work enables a student to familiarise himself with the 
use of important tools of this kind of research-interviewing techniques, 
framing and administering questionnaires, observational studies and 
case studies. It is a requirement that each student must test an empiri- 
cal generalisation through these techniques and submit a paper at the 
end of the term on the methodology adopted and the results achieved. 
This assignment carries 50 marks. One of the outstanding achievements 
of the seminar has been that teachers and research scholars have shown 
keen interest by actively participating in it. 


At the outset it may be useful to make a distinction between two 
types of examinations; one to test the knowledge and skills developed by 
taking a course of study and the other to determine relative merit of 
candidates competing for positions for entering into a service. Since 
examinations conducted by a university have the sole aim of testing the 
competence developed with reference to courses of studies prescribed, 
the present system of appointing external examiners is self-defeating. 
It has been widely recognised that the best person to test the knowledge 
and skills of a student with reference to a given course is the teacher who 
gives the course. However, the authorities do not seem yet to favour 
such a radical departure from the established practice. 


From the very beginning a student is told to take an examination 
as a routine part of teaching programme. Ifa student fails to clear a 
course, he gets an opportunity to reappear aftera gap of about three 
months. Promotion of a student from one term to another higher term 
of LL.B. does not depend upon clearing any minimum of courses but 
only upon fulfilling the attendance requirement. Theoretically a student 
may carry as many as 30 courses and take examination in all the 
courses in the months of April and May. However, no such case has 
come to our notice. On the other hand, more than 90 per cent of stu- 
dents make very effort to clear almost all courses in one year with the 
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help of one reappearance chance. One of the positive achievements of 
the flexible approach has been that walk-outs of indiscipline of any kind 
in law examinations are unknown. 


No radical change has been introduced in the style of examinations. 
The questions set are of the traditional type requiring an essay-type 
answer. Problems are set in most of the question papers to ensure that 
no student clears a course on the basis of memorising things alone with- 
out developing understanding of the subject-matter. 


Law teaching has remained for long in the hands of practising 
lawyers in India. There might have been a time when it was possible to 
recruit dedicated practitioners for part-time teaching in law. However, 
institutions of legal learning managed by part-time teachers today have 
been lagging behind, and the modernising trends discernible in insti- 
tutions managed by professional teachers are conscpicuous by their 
absence in such institutions. The U.G.C. and the Bar Council of India 
have time and again emphasised the need for recruiting whole-time 
teachers to the extent of 75 per cent of the total staff. Ingenious ways 
have been devised to defeat the requirements laid down for the purpose. 
The fact remains that in most cases it is only a mediocre practitioner 
who is attracted by part-time teaching. He has neither any stake nor time 
to nurse a law department in this age of competition. Sooner the system 
of part-time teaching is done away with, except for certain courses 
requiring orientation of a practitioner of law, the better it would be for 
the consolidation and modernisation of legal education in the country. 


It has already been pointed out that before the Department of Law 
of the University of Jammu was set up a policy decision was taken to 
entrust teaching in and immediate control of the department to highly 
qualified whole-time teachers of law. The law department has a 
sanctioned staff of two professors, three readers, eleven whole-time and 
four part-time lecturers in law. 


All the teachers are holders of LL.M. degrees and four of them in 
senior positions hold doctoral degrees as well. Seven lecturers are regis- 
tered for Ph.D. course. 


The library of the Department of Law is under the administrative 
supervision of an assistant librarian. He is a graduate and holder of a 
diploma in library science. The scale of salary of the present incumbent 
is Rs. 1,000-1,560 plus allowances. He is assisted by two library assis- 
tants in the scale of Rs. 875-1,400 plus allowances. One of the present 
incumbents is M.Com., LL.B. and others B.A., LL.B. Both hold certi- 
ficate in library science. 
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The bulk of the collection of legal materials of the university is in 
the Department of Law. There is a textbooks section in the main 
library of the university also which is enriched every year for the service 
of general scholars. 


Maintaining a library and keeping it up-to-date are indispensable 
requisites for a law school to operate efficiently. This fact is often over- 
looked, and in most of the institutions imparting legal education, 
adequate attention is not paid to building a library on sound found- 
ations. From its very inception the department has given top priority to 
the acquisition of reports and journals. In the course of the last 13 years 
it has been able to acquire back volumes of many reports as well as 
journals. Besides, reference materials, digests, indexes, and research 
aides of various types have also been acquired. At present 51 journals, 
periodicals and ‘reports are subscribed by the department. In certain 
branches of law such as International Law, Constitutional Law, 
Administrative Law, Business Law and Labour Law, the law library has 
a splendid collection of books. In all about 25,000 volumes constitute 
the acquisitions of the law library. 


The library is situated in the first floor of the law building. It has 
a floor area of 2,064 sq. ft. The space is divided into three parts—a 
reading room, a stack room and issue section with floor areas of 1,200, 
576 and 288 sq. ft. respectively. The reading room is a spacious hall 
properly lighted and ventilated. Sixty readers can use it simultaneously. 
The stack room contains back volumes of journals and reports. It has 
also space for even research scholars for whom study desks are provi- 
ded. Issue section contains textbooks which are issued to students. 
It also provides sitting space to an assistant librarian and a library 
assistant. 


In addition to subscriptions on journals and reports, the depart- 
ment spends around Rs. 50,000 per annum for purchase of materials 
for the law library. 


The issue section of the library has multiple copies of standard 
text-books which are issued to students for 14 days at atime. Text- 
books are also issued to students by the central library of the university. 


The law library remains open from 9a.m. to5 p.m. In order to 
enable students to make adequate preparations for the examinations, 
the working hours of the library are extended one month before 
the commencement of examinations. 


No tuition fee is charged from any student of LL.B. or LL.M. 
course. All the expenses of the department are borne by the university. 
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The recurring budget estimates of the department approved for the year 
1982-83 are given as under :— 


1. Salaries of teaching staff Rs.  2,74,000 
Salaries of other staff Rs. 64,000 
Other approved items Rs. 11,500 
including telephone and 
contingencies 


Rs. 3,49,500 


This does not include library grant of about Rs. 50,000 per year 
and non-recurring expenditure. 


Department of Law, University of Kashmir: The Department of Law 
of the university is situated in the famous Nagin Bagh, very close to the 
picturesque Dal Lake. It is surrounded by chinars which provide shade 
and cool breeze in summer months. It is housed in a building which 
was occupied by the Regional Engineering College before it moved to 
the new campus. The main building is an L-shaped, one-storey 
structure 100 ft. long and 15 ft. wide. Teacher’s offices, administrative 
office, common rooms for the teachers and girl students and the library 
are housed in this building. Besides two structures of the size of 
70’ x25’ and 80’x20’ with three lecture halls each are used as class- 
rooms. Until the department is in a position to design and construct a 
new building according to its requirements, the problems of accommo- 
dation will seriously affect the development plans of the department. 
With the accommodation at its disposal it has been possible to allot 
individual office to most to the teachers. 


The Department of Law provides instruction to students enrolled 
for LL.B. 2 years, LL.B. 3 years, (Professional) and LL.M. programmes. 
From the setting up of the Department it has been successfully operating 
semester system in all the academic programmes. The High Court of 
J & K had been permitting holders of 2-year degree to enrol as pleaders. 
This concession has, however, been withdrawn from this year. Conse- 
quently, it is expected that many students who terminated their legal 
studies at this stage will now seek admission to 3rd year professional 
course. 


From its inception the department has meticulously followed the 
policy of restricted admissions. It has only 90 seats which are filled up 
on the basis of merit both in general and reserved categories. The 
pattern of reservations of seats is more or less the same as in Jammu 
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University. First preference for admission is given to students who 
are State subjects and resident of the Kashmir province. The depart- 
ment has been receiving 400 to 500 applications for admission every 
year. Inits LL.M. programme there is a provision for 10 seats only 
which are filled up on the basis of merit, preference again being given 
to graduates of the University of Kashmir. No student is eligible for 
admission unless he has scored at least 55 per cent marks in the LL.B. 
examination. It is a whole-time course and candidates in employment 


are not admitted. About 25 percent of students enrolled in LL.B. 
course are girls. 


One of the basic polices of the two universities has been to entrust 
teaching and immediate administrative control of the department to 
whole-time teachers only. The department has sanctioned posts of one 
professor, two readers, seven whole-time and three part-time lecturers. 
It was already been pointed out that the qualification, procedures for 
recruitment and service conditions of teaching and non-teaching staff of 
the two universities are almost identical. 


A teacher of the department of the rank of reader is presently 
posted in the Institute of Correspondence Education of the university 
as Co-ordinator in Law. He looks after the administrative work of 
LL.B. (academic) by correspondence course, arranges contact classes and 
supervises despatch of lessons to the students. He is a holder of 
master’s degree in law. 


All the seven whole-time lecturers are holders of LL.M. degree; 
Part-time teachers are practitioners of the local bar with LL.B. degree. 


The library of the department is being looked after by a library 
assistant. 


The library is housed in the main building. It hasa floor area of 
1,200 sq.ft. There is a reading room which is used by about 20 readers 
at a time. A text-book section caters to the needs of students. 
Standard books are issued to bona fide students for a period of 14 days 
at a time. Eight foreign and twenty Indian journals and reports are 
subscribed at present. The amount spent on the library works out on an 
average to Rs. 40,000 per year. Due to abnormal rise in the price of 
books and periodicals it has not been possible for the department to 
acquire back volumes of reports and journals. The total number of 
acquisitions so far has been around 4,000 volumes. 


No tuition fee is charged from any student of LL.B. or LL.M. 
courses. All the expenses of the department are borne by the 
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university. For meeting the recurring and non-recurring expenditure 
of the department, the university has a budget of Rs. 2,75,000 which does 
not include library grant of Rs. 40,000 per year. 


A Re-appraisal 


In the short span of about a decade the faculties of law of the 
Universities of Jammu and Kashmir have grown in stature. Both the 
faculties have instituted post-graduate studies. In spite of their many 
common features, each faculty has developed distinctive personality of 
its own. 


The faculty of law in Jammu is concentrating on socio-legal research 
as a major area of specialization. One teacher has already obtained 
Ph.D degree in law in which work was completed through empirical 
research techniques. Three scholars are at present actually engaged 
in this type of research. Regular seminars on research methodology 
are held in the department in which teachers and senior students take 
part. In the course of the next few years, it is hoped that a band of 
workers in socio-legal research will be trained in order to enable the 
faculty to undertake major research projects. The department is also 
planning to open a legal aid clinic. The scheme drawn out for the 
purpose has been accepted in principle. It will provide an opportunity 
to LL.B. third year students to know the practical application of law. 


In the next two years the department proposes to start a diploma 
course in criminology and forensic science. The proposal has yet to 
be approved by the various bodies of the university. 


The faculty of law of the University of Kashmir is concentrating on 
Labour Management as an area of specialization. It has a plan of 
instituting a diploma course in labour management in the near future. 


The law faculty of Kashmir University started legal aid clinic 
about two years ago. The university provided the clinic some acco- 
mmodation for its office in the city. Theclinic was well received and 


there are plans for expanding its activities to serve the goals of edu- 
cation and service. 


One of the foremost matters of concern to both the departments 
at the moment is the switching over to the five-year LL.B. course. 
The Advocates Act, 1961, has been extended to the State of J & K, 
but the State Government has not as yet notified the date of imple- 
mentation of the Act. Consequently the law faculties in the State are 
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not governed by it. The Faculty of Law of the University of Jammu 
has, however, set up a committee under the chairmanship of Justice 
Dr. A.S. Anand of the J & K High Court to examine the feasibility of 
introducing the five-year LL.B. course from the academic year 1984-85. 
The committee has accepted in principle the proposal of the Bar 
Council. The recommendations of the committee has to be processed 
through the various bodies of the State Government. It is hoped that 
the proposal will be implemented in due course of time. 


NOTES 


1. The commission was set up to consider questions of regional imbalance in the 
development plans of the State. 


Universities of Kashmir and Jammu Act, 1969. 
Statutes governing LL.B. course. 
See infra. 


The plan to build a law hostel was dropped and law students reside in the hostel 
maintained by the university. 

6. Correspondence course students have been agitating to seek admission to LL.B. 
three-year course. Since the Bar Council of India would not accord recognition 
to such law graduates, this request has not been granted. Several writ petitions 
filed by the students in this regard are pending in the High Court. 

7. The number has been fixed at 90. 

8. Section 27(h). 

9. Section 28. 

10. Section 30. 

11. The members of the University Council, among others, include the Governor and 
the Chief Minister in the capacities ‘of Chancellor and Pro-Chancellor, respec- 
tively. The council is the supreme body of the university. For its constitution 
functions and powers see. s.s. 21 and 22 of Universities of Jammu & Kashmir Act. 
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12. The syndicate determines the administrative and financial policies of the univer- 
sity. For its functions and powers see s.s. 23 and 24 of the Act. 


LEGAL EDUCATION IN RAJASTHAN | 


I. C. SAXENA 


The earliest traces of legal education in Rajasthan go to the State of 
Udaipur which opened LL.B. classes in the year 1945. The credit for 
starting a full-fledged law college in the State goes to Jaipur which 
established a Government law college with LL.B. classes in the year 
1947-48. LL.B. classes were started at Jodhpur in 1948 and at Alwar, 
Bikaner and Kota about the same period. LL.B. classes were, however, 
abolished at the Raj Rishi College, Alwar, in the year 1951 but were 
revived after a lapse of several years. Thus a network of legal education 
centres had developed even before the formation of the State of 
Rajasthan in 1949 and as a natural corollary it spread with the develop- 
ment of the State. 


Before the formation of the State, the Rajputana States had agreed 
to federate their colleges into a university known as the University of 
Rajputana. The university came into existence in 1947. Naturally, 
the University of Rajputana (renamed as the University of Rajasthan) 
became the sole repository of legal education in the State; but this map 
of legal education was like a chameleon and changed colours with the 
development of the State. The creation of the University of Udaipur 
(renamed as Shri Mohanlal Sukhadia University) and the University of 
Jodhpur took away legal education in their respective jurisdictions in 
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Udaipur and Jodhpur. The erstwhile Udaipur University in the then 
State of Udaipur started its own iaw department in the year 1971, while 
the University of Jodhpur started its own law department in the year 
1962. Another feature of the development of legal education in the 
State was the transfer of the Government Law College, Jaipur, to the 
University of Rajasthan in 1953. 


Legal education in Rajasthan became highly popular and both 
service and non-service students began to seek admission to LL.B. in a 
big way. Subsequent developments saw the emergence of LL.M. and 
post-graduate diplomas in different branches of law. Several centres of 
law were started as a result of the popular upsurge but unfortunately all 
the non-university departments were started in the multi-faculty colleges, 
without any independent status and with little resources by way of 
library and staff. Only recently, in the year 1980, a full-fledged law 
college styled as “‘Baba Mungipa College of Law’’ was started at Pilani. 
The uncontrolled and unplanned opening of law centres almost manned 
by part-time teachers as appendages to degree colleges in districts and 
even tehsils created a chaotic state in legal eezcaol with steep fall in 
standards and discipline. 


One must contrast the origin and nature of legal education in the 
State with its counterpart in the adjoining State of Gujarat and in the 
whole of northern belt from Kashmir to Delhi. In the State of Gujarat. 
there are full-fledged law colleges which are run by established societies 
which have been running the institutions since about the beginning of 
the 20th century. In addition, there are university departments of law 
at Rajkot, Ahmedabad and Baroda. On the other hand, in the Univer- 
sities of Kashmir, Jammu, Punjab, Punjabi, Kurukshetra, Guru Nanak 
Dev Amritsar and Dayanand at Rohtak, legal education is the sole 
preserve of the university departments. Universities both at Amritsar 
and Patiala have their law campuses in places other than headquarters, 
but they are managed and run by the university concerned. 


In the Mohan Lal Sukhadia University at Udaipur and in the Uni- 
versity of Jodhpur at Jodhpur legal education is administered solely and 
directly by the university concerned. In the University of Rajasthan, 
however, there is a three-tier complex which makes it organizationally 
one of the difficult in setting standards. The University of Rajasthan 
administers its own law department at Jaipur, the biggest in the State. 
The Government of Rajasthan runs law classes at Ajmer, Alwar, 
Bikaner, Bhilwara, Bharatpur, Bundi, Churu, Dholpur, Kota, Nagaur, 


Sriganganagar, Pali and Sikar. 
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A mandate from the Bar Council of India in 1982 routed via the 
University of Rajasthan froze admission to LL.B. Ist year class in the 
Government multi-faculty colleges at Dausa, Baran, Kotputli, Neem- 
ka Thana, Karauli, Beawar. The order also affected the LL.B. classes 
in the affiliated colleges run by private managements at Hanumangarh 
and Pilani. These classes were disaffiliated by the Bar Council of India 
because the above eight centres of law were situated at places outside 
district court areas and they do not satisfy the minimum requirements 
for professional legal education. The above law centres are, however, 
attempting to revise the order and keep themselves afloat. In a note 
prepared by the Joint Director of College Education, Government of 
Rajasthan, a forceful plea was made for the continuation of the LL.B. 
classes at the above centres. It would be worthwhile to quote from the 
said letter addressed to the Bar Council of India: 


‘*We are happy to note that the Bar Council of India has recently 
amended the requirement of the rule that law colleges be esta- 
blished only at places where there are district courts or circuit 
district courts. The new amendment comprises the words “‘or 
within such distance as the Bar Council of India may permit.”’ 
It is requested that in the light of this amendment the Bar 
Council of India may kindly review the question of the dis- 
affiliation of the above eight centres and allow us to restore 
LL.B. classes there. 


“The LL.B. classes at the above centres were started in pursu- 
nance of the Government policy to provide educational 
facilities in the field of law in the economically backward areas 
of Rajasthan so as to achieve the Constitutional ideal of 
democratic socialism, although, directly speaking, they may 
not be district headquarters. Eighty per cent of India’s popu- 
lation live in villages. They aspire to share the fruits of 
freedom to have educational facilities at their door so that they 
may progress in life and have better careers. Undoubtedly, 
some students from such rural areas are also very bright who 
need such encouragement. ............ 


“It may further be stated that during the last two years the 
Directorate of College Education has permanently appointed 
about three dozen law teachers and arranged other necessary 
staff so that the law classes may be conducted according to 
established standards. The Directorate has also given grants 
to all the Government colleges for the purpose of library to 
keep it up-to-date as far as possible within the limited resources 
at its disposal. 
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“It is, therefore, obvious that the reaffiliation of the above eight 
law centres is a passing phase and the problem will die out as 
and when the LL.B. five-year course is started. The new 
course will be implemented strictly in accordance with the rules 
and regulations of the Bar Council of India.” 


In addition, there are LL.B. classes which are administered by 
private managements, in affiliated colleges at Dayanand College, Ajmer, 
B.J.S.R. Jain College, Bikaner, Agarwal College, Jaipur, Lal Bahadur 
Shastri College, Jaipur, Hitkari Co-operative College of Law, Kota, 
Baba Mungipa College of Law, Pilani, Seth G. L. Bihani S. D. College, 
Sriganganagar, S. G. N. Khalsa College, Sriganganagar. A list of law 
colleges in the State of Rajasthan along with enrolment figures is given 
in table I. 


The Academic Council of the University of Rajasthan has recom- 
mended that the new five-year course evolved by the Bar Council of 
India may begin in the. University of Rajasthan with effect from the 
session 1983-84. It is worthwhile to mention that Udaipur has again 
taken a lead by starting the five-year course with effect from the current 
session, i.e., 1982-83. The matter is said to be under the serious consi- 
deration of the University of Jodhpur as well. 


Admission and Courses 


A sound policy of regulating admission to the law courses is doubt- 
less a milestone on the path of legal education. In the College of Law 
of Shri Mohan Lal Sukhadia University, Udaipur, in the LL.B. three- 
year course, 60 seats are fixed for the LL.B. first year and in the LL.B. 
five-year course 60 seats are fixed for admission to the LL.B. first year. 
It is significant to note that formerly 180 seats (three sections) were 
sanctioned for the first year of LL.B., but from the current session the 
sanctioned strength has been reduced to 60 candidates only. A two- 
year LL.B. (academic) course channelled through correspondence enrols 
about 190 students. Admissions are made on merit basis with some 
reservation for S.C./S.T. and handicapped candidates. It is reported 
that proficiency in games, N.C.C. and other extra-curricular activities 
are considered for merit purposes. At Udaipur LL.M. classes were 
started in 1971 and Ph.D. in 1974. It is learnt that five candidates had 
received Ph.D. in law from Udaipur University until 1979. 


At Jodhpur University in Jodhpur there is a separate department 
of law which runs LL.B. (three-year course), LL.M. and diploma 
classes, with provision for the award of the degree of Ph.D. in law. 
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TABLE I 
Name of the college Year of Enrolment 
establishment 

1. Govt. College, Ajmer 1967 306 
2. D.N. College, Ajmer 1970 42 
3. Govt. Arts College, Alwar 1979 258 
4. B.J.S.R. Jain College, Bikaner 1973 250 
5. §.D. Govt. College, Beawar 1955 78 
6. S.M.L. College, Bhilwara 1971 — 
7. M.S.J. College, Bharatpur a — 

8. Agarwal College, Jaipur 1973 452 

9. L.B.S. College, Jaipur 1972 — 
10. B.M. Law College, Pilani — — 
11. Govt. College, Kota 1967 500 
12. S.G.L.B.S.D. College, Sriganganagar 1973 441 
13. S.G.N.K. College, Sriganganagar 1974 242 
14. Dept. of Law, University of Rajasthan, Jaipur — wad 
15. Govt. College, Bundi 1979 58 
16. Govt. College, Baran 1971 aM. 
17. Govt. College, Churu 1979 90 
18. Govt. College, Dholpur 1979 bet 
19. Govt. College, Dausa 1979 100 
20. Govt. College, Karauli 1979 BS 
21. L.B.S. Govt. College, Kotputli 1979 42 
22. Govt. College, Nagaur 1979 es 
23. N.K.P. Govt. College, Neem-ka-Thana 4979 a: 
24. Bangur College, Pali 1979 ae 
25. S.K. Govt. College, Sikar 1979 120 
26. Govt. P.G. College, Sriganganagar 1979 81 
27. N.M. College of Law, Hanumangarh wats ae 
28. H.C. College of Law, Kota — os. 
29. Dungar College, Bikaner 1948 oa 
30. Govt. College, Pali a a 
31. Govt. College, Beawar 1971 + 
32. College of Law, Udaipur 1945 fe 
33. §S.M. Law College, Jodhpur ce Bass 
34. D.A.V. College, Ajmer 1970 » 
35. Faculty of Law, Jodhpur 1962 —- 


36. Govt. College, Bikaner 1967 
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Few teachers hailing from the Law Faculty of the University of Jodhpur | 
_ have obtained the degree of Ph.D. in law therefrom. Seats are fixed in 
various law classes. The number of students admitted are: LL.B. first 
year—696; LL.B. second year—303; LL.B. third year—227. ~ 


The University of Rajasthan, Jaipur, has a complex spectrum of 
legal education, spread out in every nook and corner of the State 
excepting the jurisdiction of the two sister universities at Udaipur and 
Jodhpur. With the public thirst for legal education, the enrolment in 
the law faculty has swelled in large numbers. At the time of the Legal 
Education Committee Report in 1955 (the committee was established 
by a resolution of the Syndicate) the total enrolment in LL.B. first year 
was reported as under : 


University Law College, Jaipur 624 
Jaswant College, Jodhpur 332 
Herbert College, Kota 161 
Dungar College, Bikaner 153 
Maharana Bhupal College, Udaipur 13g 


= 


_ Total 1,409 


A table prepared by the office of the Director of College Educa- 
tion, Government of Rajasthan, Jaipur, gives the details of courses 
offered and the number of students in LL.B. first year, second year and 
third year classes during the last three years of 1979-80, 1980-81, 
1981-82 in various colleges affiliated to the University of Rajasthan 
(see table IT). 


After the alarming increase in the admission to LL.B. first year 
class in the years 1977 and 1978 and consequent problems, the Univer- 
sity of Rajasthan fixed the number of seats for first LL.B. in its college 
at Jaipur to 720. 


The university regulations provide for Ph.D. in law degree and the 
post-doctoral degree of D.Litt. A number of candidates have obtained 
the degree of Ph.D. in law from the University of Rajasthan. There are 
provisions for the award of university research fellowships and research 
scholarships. 


According to the rules laid down by the University of Rajasthan 
the requirement for admission to LL.B. (professional—three years and 
academic—two years) are as follows : Bachelor’s or Master’s degree in 
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arts / science / commerce / medicine / engineering / agriculture /nursing or 
shastri / acharya / ayurvedcharya/ayurveda brahaspati of the university 
or of any of the university recognised by the university with 45 per cent 
marks in the aggregate. There are detailed rules in respect of reserva- 
tion for Scheduled Castes/Scheduled Tribes and physically handicapped 
candidates and ‘‘concessions for purposes of admission’’ on account of 
games and sports, co-curricular activities and certain category of N.C.C. 
cadets. 


In the University of Rajasthan, to pass at the LL.B. examinations, 
a candidate must obtain at least 36 per cent marks in one paper and 
48 per cent marks in the aggregate. But there is a carry-forward scheme 
even if a candidate has failed in upto three papers of LL.B first year or 
second, he is promoted to the next higher class, subject to rules stated 
in Regulation II. 


Sessional marks have been abolished from the LL.B. examinations 
in the Universities of Shri Mohan Lal Sukhadia, Jodhpur and Rajasthan. 


The LL.B. courses in the faculty of law in the University of Rajas- 
than are as follows : 


LL.B. (First Year) : Academic/Professional 


Paper I : Indian Legal and Constitutional History. 


Paper II : The Law of Contracts (excluding Agency) and, sale of 
Goods and Partnership. 


Paper III : The Law of Torts and Easements. 

Paper IV : Constitutional Law of India. 

Paper V : Hindu Law with the statutory modifications thereof. 

Paper VI : Mohammedan Law with the statutory modifications 
thereof. 


Additional optional paper : Proficiency test in English. 


Note : A candidate in order to pass the paper of proficiency test in 
English shall be required to secure a minimum 36 per cent marks. 


LL.B. (Second Year) : Academic/Professional 


Paper I : Legal Theory. 

Paper II : Law of Crimes. 

Paper III : The Law relating to Transfer of Property. 
Paper IV : Company Law 
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Paper V : Public International Law 


Paper VI : Optional paper (any one of the following) : (a) Labour 
Law, (b) Administrative Law, (c) Law of Taxation, 
(d) Private International Law, (e) Law and Public 
Opinion and General Principles of Interpretation, 
(f) Equity, trust and other fiduciary relations. 


LL.B. (Third Year) : Professional 


Paper 1: Law of Evidence and Limitations. 

Paper II : Law of Criminal Procedure. 

Paper III : Law of Civil Procedure and Arbitration. 
Paper IV : Land Law. 

Paper V : Pleading, Conveyancing and Rules of Courts. 


Paper VI : Optional Paper (any one of the following) : (a) Legal 
Remedies, (B) Law of Co-operation, (c) Law of 
Insurance, (d) Minor Acts, (e) Law of Transport. 


Staff Position 


In the Shri Mohan Lal Sukhadia University, Udaipur, the follow- 
ing posts exist in its college of law : 


{a) Professors One (Vacant) 
(b) Readers Two 

(c) Lecturers Seven 

(d) Part-time lecturers Five 


The University Grants Commission approved grades are given to 
teachers with workload of 12 periods of 45 minutes each for professors, 
15 periods of 45 minutes each for readers (associate professors) and 
21 periods of 45 minutes each for lecturers (assistant professors) per 
week. In the University of Rajasthan the present sanctioned strength 
of the University Department of Law is as under :— 


(a) Professors Two 
(b) Readers Four 
(c) Lecturers Twenty-nine 


In addition, there are sanctioned posts of part-time lecturers for 
teaching procedural subjects to LL.B. classes and specialised subjects 
to diploma classes. U.G.C. sanctioned pay scales and workload for 
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various categories of whole-time teaching staff are applicable. In the 
Government law colleges 18 periods per week are fixed for full-time 
lecturers and nine periods per week for part-time teachers. The 
Government has appointed about three dozen permanent teachers 
of law through Rajasthan Public Service Commission and some tempo- 
rary whole-time teachers in addition to part-time teachers of law who 
are advocates. In the privately managed law colleges, the number of 
whole-time teachers in proportion to part-time teachers is low. 


In the University of Jodhpur, the following is the strength of teach- 
ing staff : 


(a) Professor One 
(b) Readers Two 
(c) Lecturers : Twenty-nine 
(d) Part-time lecturers Four 


U.G.C. grades of pay are applicable. The teaching workload is 
six periods for professors, 14 for readers, 21 for lecturers and six for 
part-time lecturers per week. 


Teaching 


Largely, the lecture method is employed. In the Mohanlal 
Sukhadia University, LL.B. classes have four periods each day. These 
include teaching as well as tutorial classes. In the University of 
Rajasthan teaching in LL.B. classes is provided for three hours a day. 
There are no tutorials in the Rajasthan University Law Department. 
Sessional marks have been abolished from the university syllabus for 
the LL.B. students. In the University of Jodhpur also, the lecture 
method is employed and there are no tutorials and sessional marks. 
Five periods of 45 minutes’ duration are held (per working day) for 
LL.B. students at Jodhpur. 


Library 


In the Shri Mohan Lal Sukhadia University at Udaipur, the law 
library is open from 8a.m.to5 p.m. It gets an annual grant of appro- 
ximately Rs. 20,000. It subscribes to nearly 100 journals. 


The library of the University Studies in Law, Jaipur, of the univer- 
sity of Rajasthan has been split into two parts in two separate places. 
Independently, it caters both to the student need as well as to teaching 
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and research needs. Its annual grant is reported to be Rs. 55,000. 
It spends sizable amounts on subscriptionn of Indian and foreign 
journals and has a rich collection of legal periodicals, satisfying as far 
as possible, the research needs on Indian and partly foreign laws. 
The affiliated law colleges also provide library facilities to their students. 
In many colleges they leave much to be desired. The Directorate of 
College Education does not allocate separate library grant for law 
departments of colleges under its control. But the principal of the 


college makes allocation out of the grant to the college to the law 
library also. 


Reform in Legal Education 


From time to time, the University of Rajasthan has been swayed in 
attempts to reform the structure of legal education within its fold. 
On November 23, 1954, the Syndicate of the University of Rajputana 
(renamed as University of Rajasthan) appointed a Legal Education 
Committee to revamp legal education in its newly transferred law 
college and also in affiliated colleges and to effectively combat the 
shortcomings of legal education. Its chairman was Mr. Justice K.N. 
Wanchoo, Chief Justice of Rajasthan. 


The committee, in its admirable report, scanned a wide area of 
legal education—graduate and post-graduate—in its multiple aspects both 
in India and abroad. It suggested, after the intermediate certificate, 
“an integrated course of four years for both degrees of Bachelor of Arts 
and Bachelor of Laws.’ For B.A. (Law) two years, it listed the follow- 
ing subjects : 


1. Special or General English 2 papers 
2. History, Economics or Politics 2 papers 
3. Law 
(a) Indian Legal History and System 1 paper 
(b) Constitutional Law 1 paper 
(c) Contracts 1 paper 
(d) Torts 1 paper 


For the LL.B. degree, the third and fourth years were exclusively 
devoted to law subjects. 


The University of Rajasthan set up another Legal Education 
Committee in August, 1972, in the context of the three-year scheme 
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of the Bar Council of India. This committee was headed by the Chief 
Justice of Rajasthan High Court and its terms of reference were : 


l, 


To formulate scheme(s) for the regulation of admission to 
the LL.B. (professional) and LL.M. classes. 


To formulate scheme(s) for implementation of the provision 
of a moot court as desired by the Bar Council of India in its 
letter dated August, 27, 1971. 


To formulate scheme(s) for taking the students to law courts, 
as desired by the Bar Council of India. 


To examine whether in view of a more realistic approach to 
law and social problems, the whole-time law teachers be asked 
to associate themselves with practice at the bar and/or legal 
consultation. Ifso, to what extent and under what conditions 
this may be done. 


To examine the functioning of the various law classes under 
the jurisdiction of the University of Rajasthan in the light of 
the various resolutions of the Bar Council of India, and to 
ascertain to what extent these resolutions are being imple- 
mented, and to make necessary recommendations in this 
behalf. 


To consider whether affiliated law classes be turned into law 
colleges as per recommendatory provision of the Bar Council 
of India (See. A.I.R. 1966, Journal Section, page 86, item 
INO; 12). 


To consider the necessity, if any, for the creation of an 
advisory law machinery for the regulation of legal education 
in the university on sound lines. 


To discuss and make recommendations on any other matter 
which the committee may consider fit for the improvement of 
legal education in the university. 


The proceedings of the committee, so far as known to this writer, 
did not see the light of the day. 


In the current session, 1982-83, the University of Rajasthan 
established a committee ‘“‘to review the existing pattern of legal educa- | 
tion within the limits of the University of Rajasthan, Jaipur’’ under the 
chairmanship of the present writer. 
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It is pertinent to recollect in this connection that the new five-year 
LL.B. scheme of the Bar Council of India has to be implemented by the 
university from 1983-84. The committee which is in session will 
naturally consider the implementation of the new scheme now re- 
commended by the Bar Council of India. 


Finances 


The university departments of Law at Jaipur, Jodhpur and Udaipur 
are administered and financed by the university concerned. In turn, 
the university receives financial grants from the State and also some 
grants from the University Grants Commission. The Government law 
colleges which exist as part of other degree colleges are administered 
and financed by the Government of Rajasthan. It is a pity that law 
classes in the private institutions affiliated to the university receive 
no grant as such from the State, perhaps not even from the University 
Grants Commission for the Department of Law in their multi-faculty 
institutions. They are apparently run out of tuition fees and donations. 


It may be hoped that a new era of legal education which will turn 
a new leaf in the State’s history with the implementation of the new 
scheme of the Bar Council of India will be ushered in. 


LEGAL EDUCATION IN ORISSA 
K. D. GAuUR 


Law teaching in the State of Orissa has a rich heritage. It is more 
than a century old and dates back to 1869,1 when licentiate in law and 
pleadership course leading to diploma in law was started in a local high 
school premises at Cuttack. The school was later on upgraded into a 
college and named as Ravenshaw College,* after the name of the then 
commissioner of the region, Mr. D.W. Ravenshaw. Intermediate was 
the requisite qualification for admission to the diploma course. Law 
teaching in this part of the country as in other States started as a part 
of liberal (general) education programme. 


In 1881 a department of law was established in Ravenshaw College 
and a two-year course leading to the degree of Bachelor of Law (B.L.) 
was started. Graduation in arts, science and commerce was made the 
requisite qualification for admission to B.L. courses. The college was 
affiliated to Calcutta University. The law classes were closed in 1908 
in Ravenshaw College following changes in regulations of Calcutta 
University. However, after a gap of 12 years in 1908, Calcutta 
University, considering the demands of the local lawyers and elders of 
the city, revoked its earlier decision and permitted Ravenshaw College to 
start law classes again. Sir Asutosh Mukharjee, the then Vice-Chancellor 
of Calcutta University, helped to a great extent in reopening the law 
classes. 
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The law classes were directly under the administrative control of 
the principal of Ravenshaw College. The classes were held in the even- 
ing. Sri Rajkrishna Mukharjee, a teacher of Cuttack High School, was 
the first instructor in law. The late Laxmi Narayan Das was the only 
part-time lecturer appointed for the law class. After his transfer to 
Krishna Nagar in Bengal, Mr. Wilinson, a barrister of Berhampur, was 
appointed as a part-time lecturer who worked for sometime. The 
salary of law teacher at that time was Rs. 100 a month sanctioned by 
the Government of India* which was very lucrative in those days. 


However, the law classes in the early stages were in very bad shape 
and no regular teaching was held due to non-availability of teachers. 
But on account of the untiring efforts of the late barrister Madhusudan 
Das who worked for sometime as a part-time lecturer law classes were 
regularised. 


Legal education in the State entered a new phase after law 
teaching was taken over by Utkal University on January 20, 1949, 
from Ravenshaw College and converted into a full-fledged law college.® 
In fact, Utkal University, which was till 1949 only an affiliating 
university and engaged in conducting examinations, started teaching 
programmes with instructions in law. Thus, the law faculty is the 
oldest teaching faculty of the university in the State. 


M.S. Law College, Cuttack: Soon after the take-over of the law 
college, it was named Madhusudan Law College to perpetuate the 
memory of Utkal Gaurab Madhusudan Das, a renowned jurist and 
a national leader of repute, who had done a lot for the institution and 
the establishment of legal education in the State. A post of professor of 
law was created and Mr. K.S. Murty was the first incumbent. In 1960 a 
post of a full-time lecturer in law was also created. The law classes 
continued to be held in Ravenshaw College till 1963 when the college 
was finally shifted to a separate building in Burdwan. 


At present the total students’ strength of the college is 1,920. The 
college runs in two shifts—morning shift from 7 to 10 and day shift from 
11 to 2. In the first law class 640 students are admitted, 320 for 
each shift. It runs into four sections of 80 students each. There are 
32 teachers including 18 full-time and 14 part-time. Eight of the 
teachers including the principal possess LL.M. degree. The principal is in 
reader’s scale of pay of Rs. 1200-1900 and lecturers are in U.G.C. scale 
of pay of Rs. 700-1250. 


The college has a moderate collection of approximately 12,552 
books and some old sets of foreign journals and periodicals. But in 
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recent years no significant addition has been made to the library due to 
paucity of funds. The subscription of foreign journals has been dis- 
continued. The college is now subscribing only to the All India Reporter 
and the Cuttack Law Times. The library opens from 10.30 A.M. to 
4.30 P.M. on working days. 


In the year 1974 the students’ strength of the college crossed the 
level of 3,000 (actual on roll 2,953). As a result, a third shift was 
opened in the evening. The third shift is now closed and the students 
have been transfered to Bhubaneswar Law College at Vani Vihar. 
Though the total students’ strength of the college is 1,920, some drop 
out at inter and final law stages. 


Bhubaneswar Law College, Vani Vihar : Responding to the demands 
of the student community, Bhubaneswar, Puri and other adjoining areas, 
Utkal University decided to start a separate law college at Bhubaneswar 
known as Bhubaneswar Law College from the academic session 1972-73. 
But due to lack of accommodation, the college could not be started 
initially at Bhubaneswar. It started functioning in the M.S. Law 
College campus at Cuttack as a unit of the Bhubaneswar Law College 
and classes were held in the evening. In 1975 the Bhubaneswar unit 
was finally shifted to the university campus at Vani Vihar, Bhubaneswar, 
and is functioning as a constituent college of the university. 


The classes are being held in the different post-graduate depart- 
ments of the university in the evening between 6and9. The student 
strength of the college is 720 with an intake of 240 in pre-law. There 
are 11 teachers, five full-time and six part-time. Three of the full-time 
teachers have LL.M. qualification while others, including the principal, 
are LL.B. The college has neither an independent building of its own 
nor a place for library. A small space in the central library has been 
earmarked for the law college library. There are 3,452 books. 


It may be noted that approximately one-third of the total number 
of students who take admission in pre-law of Bhubaneswar Law 
College drop out at inter law and final laws stages. For instance, out of 
240 students admitted in pre-law 50 to 80 students leave the college 
each year and do not continue thereafter. 


Lingaraj Law College, Berhampur : To cater to the needs of legal 
education in the southern part of the State, LL.B. classes were started 
in 1964 in Khalikote College, Berhampur, which is the second largest 
college of the State. The law classes were being held in the law depart- 
ment of the college. In 1969 the law classes were closed from Khalikote 
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- college and shifted to an independent law college that was established in 
the town. The college was named as Lingaraj Law College after the 
name of Sri Lingaraj Panigrahi, an eminent educationist and advocate of 
the region. The college was affiliated to Berhampur University. In 
1972 Berhampur University took over its management and since then 
it is functioning as a constituent law college of the university. 


There are 240 seats in pre law and the total sanctioned seat is 720 
including pre, inter and final law. However, a good number of students 
drop out in inter and final Law. 


Lala Lajpat Rai Law College, Sambalpur : In 1965, the Sambalpur 
Trust established the Lajpat Rai Law College at Nariseva Sadan at 
Sambalpur with 90 students on the rolls. In 1969 the management of 
the college was taken over by Sambalpur University and it became a 
constituent law college of the university. The total student strength of 
the college is 720 with 240 students in preliminary law. But in view of 
students’ demand, admissions have been increased to 800 seats. The 
college has its own building. There are nine teachers in all, five full- 
time and four part-time. Out of the five full-time teachers four have 
LL.M. qualification. 


Rourkela Law College, Rourkela: In Rourkela, a private law 
college was started at the initiative of some local people in the year 
1974. The college is affiliated to Sambalpur University. There are 480 
students including pre, inter and final law on the rolls. The total staff 
strength of the college is five with one whole-time and four part-time 
teachers. 


Mushroom Growth of Law Colleges 


During the last five years since 1978-79, a mushroom growth of 
private law colleges has taken place in the State. Hardly is there any 
town in Orissa where a law college has not taken birth. As Stated 
earlier, there were only five law colleges in the whole of the State till 
1977, viz., four university law colleges® and one private law college, 
but all of a sudden eight new private law colleges have appeared on the 
geographical map of the State. Six colleges have been established with- 
in the jurisdiction of Utkal University and one each within the juris- 
diction of Sambalpur and Berhampur Universities. These colleges are 
Balasore Law College, Balosore, Mayurbhanj Law College, Baripada, 
G.M. College, Puri, Law College, Cuttack, Dhenkanal Law College, 
Dhenkanal, Capital Law College, Bhubaneswar, Balangir Law College, 
Balangir, and Jaipur Law College, Jaipur, Koraput. It is reported that 
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some more colleges have been started in mofussil towns viz.,. Anandpur 
Law College etc. which are awaiting affiliation by the university 
. authorities. 


There is no halt to the ever-increasing enthusiasm of the so-called 
educationists and proponents of legal education in the State. The sole 
motto is to add to the coffers of the management by increasing the 
number of law colleges and by admitting as many students as possible 
ignoring all norms of educational standards and by violating the rules 
of the Bar Council of India. This has resulted in the enormous 
increase inthe number of students and deterioration in educational 
standards. The total number of students which used to be hardly 
1,500 in all the law colleges till 1972-73 has gone up to approximately 
8,000 in 1981-82. There is no relation to student-teacher ratio. It 
varies between 1 : 14 to 1 : 96 as is evident from Table I. 


Law colleges in recent years have been started by private manage- 
ments without providing even the minimum requisite facilities for 
teaching, accommodation and library. The classes are held either in 
primary school or high school buildings on loan basis or in rented 
accommodation consisting of one or two rooms which can hardly hold 
even 40 students. Classes are said to be held in the evenings for two to 
three hours between 6 and 9. It is reported that teachers are paid a 
meagre salary of Rs. 160 a month. 


Capitation Fees 


Students are charged: heavy capitation fees in the name of develop- 
ment fees at the time of admission into the law colleges. The amount 
of development fees varies between Rs. 250 and Rs. 1,000 per annum 
depending on the goodwill of the management. Capitation fees are 
charged from students three times during the period of three years of stay 
in the college, viz., at the time of admission in pre-law, inter-law and 
final law. In addition, tuition fees at the rate of Rs. 15 to Rs. 20 per 
month is charged at the time of admission for the whole session. On the 
other hand, a sum of Rs. 12 per month is charged as fees in the university 
law colleges. 


Law Library 


Students are exploited by the management as much as possible and 
in most of the private law colleges neither adequate teaching facilities 
are provided nor are bare minimum library books available. One will be 
surprised to note that some of the law colleges in the State do not have a 
library at all and even if it has one it never opens for the students. 
Some of the law colleges have books ranging from 300 to 500 volumes. 
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The sorry state of library position can be had from Table II 
which depicts the collection of books, number of periodicals, library 
staff position and timing of opening of the library. Except the 
Madhusudan Law College library and the Lingaraj law college library 
which have more than 10,000 books, other law college libraries have very 
nominal collection of books. Some of the colleges have books ranging 
between 300 and 400 volumes with no facilities for reading or issue of 
books.? ; 


Affiliations of Law Colleges 


Affiliations of private law colleges by the university have become 
more or less a routine matter. Affiliations are granted by the univer- 
sities without even taking care of the minimum requisite conditions laid 
down by the Bar Council of India for opening a new law college. Politi- 
cal pressure is put on the members of the team of inspectors appointed 
by the university to inspect the proposed law college to accord favour- 
able report ignoring all the conditions for affiliations. In practice the 
university grants affiliation to a college, subject to the fulfilment of the 
conditions laid down in the inspection report. However, once the 
affiliation is granted the colleges hardly bother to comply with the condi- 
tions and to send the compliance report to the university. In fact, the 
conditions are complied more in breach than in observance and the 
university hardly takes any step to examine as to whether the conditions 
for affiliations have been complied with or not by the college manage- 
ment. Further, hardly ever any college is disaffiliated once affiliation is 
accorded. 


Timings of Law Colleges 


It is reported that all the law colleges in the State function for two 
to three hourse a day for purposes of teaching and extending library 
facilities. There is no uniformity in the timings of classes. It varies 
according to the convenience of the management and facilities available 
for holding classes since the classes in most of the colleges are held 
either in hired accommodation or in some school or college buildings 
as they do not have buildings of their own. It may be noted that even 
the university law colleges operate for three hourse a day only. For 
instance, the M.S. Law College, Cuttack, has got a morning shift from 
8 to 11 and day shift from 11 to 2 and the Bhubaneswar Law College 
functions in the evening from 6 to 9. Similarly, the Lingraj Law College, 
Berhampur, and the Lajpat Rai Law College, Sambalpur, functionin the 
morning from 7 to 10. | 
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As regards private law colleges they are said to operate in the even- 
ing between 6 and 9, In some cases the colleges function for two hours 
only and in some others for three hours. The timing of period varies 
between 45 and 60 minutes. In time table three periods are shown for 
each subject. Neither tutorials nor seminars are held in any subject. 
Though in the courses of studies, there is provision for instructions for 
moot courts hardly in any college they are organised. 


Attendance in Classes 


It is reported that in most of the law colleges five to ten per cent of 
the students on the rolls attend the classes. Many a time three to four 
sections are combined into one section due to non-availability of suffi- 
cient number of students. Even in the combined sections the number 
of students never exceed 30 to 40 whereas the total number of students 
on the rolls might be 200 or more inaclass. This is the state of affairs 
not only in the private law colleges but in the university law colleges as 
well. It may be because of many factors, such as lack of interest on 
the part of the students, the teachers and the authorities in legal 
education. The students feel that they would be able to manage the 
degree without exerting themselves by attending classes and even with- 
out reading. 


Courses and Curriculum Planning 


Before the establishment of Utkal University law examinations were 
conducted by Patna University. There used to be B.L. course of two 
years’ duration which continued till 1968-69 when the three-year LL.B. 
course was introduced by the Bar Council of India. The law courses in 
all the three universities of the State have been streamlined and unifor- 
mity has been brought about as suggested by the State universities vice- 
chancellors’ conference resolutions. The three-year law courses in 
general consists of 18 papers of 100 marks each. The subjects have 
been divided into three years with a provision for teaching in six papers 
every year. In final law course a student may opt for optional subjects 
for which the college has provided facilities. It may be noted that the 
courses prescribe for study in different optional groups, but, infact, no 
choice rests with the students. Asa result there is no scope for opting 
subjects of interest. The optionals have also become compulsory sub- 


jects. 


As per the Bar Council of India regulations a student of law is not 
permitted to join any other course during the period of his three-year 
law course. Though the university has included this in the regulations, 
some of the colleges do not strictly adhere to this requirement. They do 
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not take any undertaking from the students to this effect and ignore—if 
any such case is brought to its notice. 


Board of Studies in Law 


All the three universities of the State have their own board of studies 
and faculty committees for organising syllabus and courses of studies and 
approve the names of examiners for various examinations. The board 
of studies and law faculties consist of ten to 12 members drawn from 
senior teachers of the faculty and distinguished members of the bar 
and the bench. The entire LL.B. and LL.M. syllabii and courses 
have been thoroughly revised and modernised. To encourage the 
students to study throughout the year and make them fit for the 
profession, a provision for teaching of subjects like court craft, moot 
court has been made in the syllabus. Attendance to the court for every 
student to observe the proceedings under the supervision of the teacher 
was made compulsory. Viva-voce examination carrying 20 marks along 
with written examination of 80 marks in each paper in pre law, inter 
law and final law examinations was introduced so as to judge the 
students’ knowledge and depth of the subject. 


To stop malpractices in the examination objective and problem- 
type of questions were introduced in law examinations on an experi- 
mental basis. 


But perhaps nothing could improve the system. All innovations 
and efforts have miserably failed. Both viva-voce test and attendance 
to court have been abolished within a period of three years. 


Law Examinations 


The law examinations are held at the end of the academic year for 
preliminary, intermediate and final law courses. To facilitate the 
students to take up examination twice in a year for the same course a 
provision for two examinations— annual and supplementary—has been 
made. The June examination is termed as annual and the December 
examination as supplementary. The promotion to the next class is 
automatic irrespective of the fact as to whether a candidate has taken 
up the particular examination or not, or has passed or failed. For 
instance, one is promoted from preliminary law to intermediate law and 
to final law automatically after the end of the session. And one can 
appear if he so decides in preliminary law, intermediate law and final 
law examinations simultaneously, 


In LL.B. the pass percentage in each paper is 33. However, one 
must secure 50 percent in the aggregate to pass the examination in 
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second class. To obtain first class one should secure 66 per cent marks 
in the aggregate of all the papers in pre, inter and final law. 


Mockery of Examinations 


The LL.B. examination in the stage, barring a few exceptions, 
has become a mockery in the name of examination. It has reached a 
stage from where it appears any improvement is an impossibility unless, 
of course, very drastic measures are taken by all the three universities 
of the State with the active cooperation of the Government and influ- 
ential members of the bench and the bar to stop mass copying in law 
examinations and change the entire pattern of legal education. It is 
reported that many a time the number of bona fide examinees in the 
examination halls are found less than the actual number of candidates 
in the hall. In other words, a good number of persons other than the 
examinees remain in the examination hall to assist the candidates in 
finding out answers and solutions of questions and supply materials. In 
fact, the system of malpractice has become obsolete and outdated. A 
new system of mass copying has become the order of the day. Asa 
result, law examinations have lost its credibility and nobody attaches any 
significance to it. It will not be an exaggeration to say that the degree 
of law is awarded just after a gap of three years from the date one takes 
admission in a law college asa matter of routine. It is said that often 
no time schedule is observed for the return of answer scripts by the 
examinees in some of the institutions. At times the answer scripts are 
submitted to the centre superintendent of examinations after four to five 
hours whereas the examinations regulation prescribe for three hours’ 
duration. 


Another important feature of law examination is that the result 
remains almost cent per cent. Hardly any student is declared as failed 
in the LL.B. examination if he happens to take the examination! For 
instance, in Berhampur University the result remains 100 per cent and 
in Utkal University it goes up to 94 per cent almost every year. 


It is reported that some improvement in legal education could be 
brought about during the short span of two years of the national 
emergency from 1975 to 1976. But it was a temporary phase and 
things returned to the old style immediately after the lifting of the 
emergency in 1977. 


Evaluation of Scripts 


As a convention LL.B. examiners are appointed from within the 
State and that too mostly from Cuttack and Bhubaneswar who are 
within the reach of the students. It is reported that at times examiners 
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are influenced by obvious reasons. There is no internal assessment 
and central valuation and decoding is not done. There is no double 
examination evaluation system either. There is also no provision for 
revaluation of scripts. In case of complaint by a student against poor 
marking recounting of marks is done on payment of certain fees. 


The system of evaluation is not at all satisfactory. No doubt 
assistant examiners work under the instructions and guidance of the 
chief examiner and it is expected that parity would be maintained in 
marking. But, in fact, this is not achieved as the examiners do not 
take any interest in examining answer scripts which contain identical 
answers copied from question and answer series. Marking is also done 
in the same way. Almost everyone gets marks ranging between 50 per 
cent and 55 per cent in each paper so that no one fails. 


It is alleged by many examiners that universities are very indifferent 
in making payment of examination remuneration. Some examiners 
have lost hope of getting payment on this count. Asa result many 
examiners do not take interest in evaluation work and at times the 
results are delayed because of non-submission of scripts in time. Again 
the amount of remunerations paid to paper setters and examiners is not 
at all lucarative to attract good and experienced examiners. Many a 
time persons of standing and reputation do not accept the examination 
work and it becomes difficult to get suitable examiners Which is the 
fundamental requirement of the examination system. Scripts are 


examined at times by persons having no knowledge in the particular 
subject. 


As explained above a number of effective steps were taken from 
time to time to streamline legal education within the jurisdiction of 
Utkal University but with not much success. After Dr. M.K. Rout, 
D.Sc., the present Vice-Chancellor of Utka] University, assumed office 
in 1980-81, he took keen interest to improve the state of legal education 
and make law examinations free from malpractice. He convened a 
number of meetings of the law faculty, law teachers of the constituent 
_ colleges and invited opinions from leading lawyers, jurists and members 


of the bench and the bar to improve the system of law examination and 
to improve its teaching, 


During the session 1981-82 a combined team, consisting of members 
of the State Bar Council, law faculty, senates and syndicate of the 
university supervised the university examination centres at Cuttack and 
Bhubaneswar. The delegation was led by Mr. Gobind Das, bar-at-law, 
the then Advocate-General of Orissa. It is reported that the committee 
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submitted a detailed confidential report to the university authorities 
about the glaring instances of large-scale mass copying in examinations 
and suggested ways and means for improvement of the examination 
system to check malpractices and mass copying in law examinations. 
But perhaps nothing was done by the university in the matter and the 
examinations are continuing in the same way as before. 


Recruitment of Teachers 


As per the U.G.C. norms and the Bar Council of India’s rules only 
such persons shall be appointed as full-time lecturers in law colleges 
as have obtained a Master’s degree in law or a doctorate degree in law 
of any Indian university or any equivalent qualification of a foreign 
university. 


But it is distressing to note that even Utkal University which is 
the premier university of the State is not following the norms prescribed 
for the purpose. The university is diluting the prescribed qualifications 
for full-time lecturers in law colleges which is evident from the adver- 
tisements issued from time to time for recruitment of teachers in law 
colleges. For instance, a law graduate with second class LL.B. and 
five years’ practice at the bar, or law graduate with first class and three 
years’ practice at the bar is eligible for appointment as full-time 
lecturer, whereas according to the Bar Council rules and the U.G.C. 
guidelines such persons are eligible only for the part-time lecturers’ 
post. 


It has been observed that though persons with LL.M qualifications 
are available in good numbers in the State, persons with LL.B. qualifi- 
cations are preferred ignoring the directions of U.G.C. and the Bar 
Council of India. This is evident from the fact that out of a total of 
144 teachers in the law colleges of the State hardly 32 are LL.M. 
degree-holders. The percentage of teachers with LL.M. qualifications 
and those with LL.B. qualifications are approximately 1:6. That is to 
say, 18.10 percent teachers possess LL.M. degree and 81.90 per cent 
LL.B. qualifications only. 


The Bar Council of India has prescribed that at least 50 per cent of 
the teaching staff should be on full-time basis. But the ratio is hardly 
kept in view while making appointment of teachers in law colleges. 
Even in the university constituent law colleges the number of part-time 
teachers are more than the full-time teachers. 


In case of private law colleges the position is still worse. Most of 
the private law colleges are managed by part-time lecturers only drawn 
from the local bar. Even the principals are appointed on part-time 
basis. 


Vol. 10 (2) : 1983 


Legal Education at the Intermediate and Graduation Stages (outside 
Professional Programme) 


It is revealing to note that the courses of studies of all the three 
universities of the State viz., Utkal University, Sambalpur University 
and Berhampur University, prescribe for instructions and examinations 
in law subjects both at the intermediate and graduation levels. This 
has been done perhaps realising the importance of imparting legal edu- 
cation at the under-graduate levels so as to provide amenities for all 
those who would like to acquire the basic knowledge of law which is 
essential for every citizen in a democratic country. 


In intermediate (I.A. Law)® the courses prescribe two papers consi- 
sting of 100 marks and in B.A. three papers of 100 marks each.2 For 
instance, the Utkal University regulations prescribe two law papers 
in intermediate arts, viz., general principles of criminal law (paper I) 
and general principles of civil law with special reference to (a) tort (b) 
property and (c) contract; and in B.A. three law papers i.e., paper I: 
Constitutional law of India and its scope, paper II: Family law 
(a) Hindu law (b) Muslim law and paper III general principles or 
jurisprudence.10 


However, though the courses of study provide for teaching of law 
subjects at the intermediate and B.A. levels, hardly any facilities have 
been made available for the teaching of law in any college in the State. 
It is reported that law teaching is done only in Khalikote College,11 
Bhadrak and Kendrapara College.12_ Teaching in these colleges is far 
from satisfactory to attract students for law courses. T eaching is done 
by advocates on part-time basis in the evenings. Hardly a dozen stu- 
dents take up law examination in intermediate and graduation in law 
(B.A.) 


The Board of Studies in Law of Utkal University while ackno- 
wledging the importance of preliminary background of legal studies at 
the intermediate and graduation levels during 1978-79 recommended to 
the university authorities to approach the Education Department of the 
Government of Orissa to provide teaching facilities in law at the Inter- 
mediate and B.A. levels in some of the government colleges. But no 
steps have been taken by the State in this direction as yet. Teaching of 
law at the under-graduate stage will make students aware of the basic 
knowledge of law and help them to be good citizens in a democratic 
country and at the same time to enable them to inprove their job 
opportunities. 
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Post-Graduate Department of Law, Utkal University, Bhubaneswar 


With a view to providing teaching facilities for higher studies in 
law Utkal University opened the post-graduate department of law 
during the academic session 1973-74 after getting the approval of the 
UGC. However, due to lack of space in the university campus at Vani 
Vihar, the department was started in the M.S. Law College campus at 
Cuttack during the academic session 1973-74. And in 1975, the depart- 
ment was shifted to the university campus at Vani Vihar. The depart- 
ment has got a sanctioned strength of one professor, two readers and 
two lecturers on full-time basis. 


The department at present is housed in a separate building constru- 
cted with the assistance of the U.G.C. and the State Government, 
during the fifth Plan period. The physical facilities are just adequate 
for the time being for undertaking research programmes etc., since 
there is enough space available in the building. However, the autho- 
rities have not shifted the library books from the Central library to the 
new building as yet in spite of adequate space for the purpose. 


In the beginning, eight papers were introduced in the two-year 
LL.M. course consisting of four compulsory papers in part I and four 
optional groups in Part II viz. Constitutional law, criminal law, 
personal law and property law which continued till 1977 with marginal 
changes here and there. 7 


In the year 1978 semester system was introduced in the post- 
graduate department of law after completely streamlining the syllabus 
and modernising courses as per the U.G.C. guideline. A number of 
new subjects like research methodology and law and social change have 
been introduced to make the courses job-oriented and socially relevant. 
Besides written and theoretical papers semester courses also provide 
for dissertation as a compulsory requirement and viva-voce test in order 
to judge the power of expression and depth of knowledge of students. 
But, unfortunately, the semester courses could not continue for more 
than three years in view of the frequent postponment of examinations 
due to agitations by the students and closure of the university on flimsy 
grounds. Accordingly, the semester system was abolished from the 
year 1982 and traditional system of examination has again been intro- 
duced with one examination at the end of each year of two years’ LL.M. 
course. 


The department has moved the university authorities for bringing 
improvement in the method of teaching and instruction in its consti- 
tuent under-graduate law colleges at Cuttack and Bhubaneswar with the 
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assistance and guidance of post-graduate teaching staff so that the 
experience of senior teachers might be utilised for the implementation 
of the modern methods and techniques of teaching for the benefit of 
students. The courses of study for LL.B. have been revised and made 
more socially relevant and job-oriented on the recommendation of the 
department. 


The post-graduate department of law has been selected by the 
U.G.C. for special assistance and university leadership programme 
(U.L.P.) in order to cater to the needs of the eastern region. It is 
proposed to establish an advanced centre of law in course of time. 


There has been increase in seats for LL.M. solely on the demand 
of the students backed by political pressure without any academic justi- 
fication and without providing any additional teaching staff or library 
books and other physical facilities. Not only seats have been increased 
in the P.G. Department of Law at Vani Vihar, but the university autho- 
rities succumbed to the pressure of the students’ demand and opened 
‘LL.M. classes in the M.S.Law College at Cuttack from the academic 
session 1979-80 even without obtaining the approval of the UGC, which 
is a pre-condition for opening any department or centre of post- 
graduate studies in the universiy.83 Another important factor regarding 
LL.M. section at the M.S. Law College, Cuttack, is that the university 
authorities have not been able to appoint so far any teacher for LL.M. 
classes at the M.S. Law College, Cuttack. An adhoc arrangement has 
been made by the university for teaching LL.M. classes with the help 
of the M.S. Law College teachers having LL.M. qualification. 


LL.M. Studies in Sambhalpur and Berhampur Universities 


There appears to be a competition among the universities in the 
State to start LL.M. teaching like opening private law colleges without 
providing any infrastructure for the purpose. For instance, the Sam- 
balpur University has started LL.M. classes from the academic session 
1981-82 on regular basis with 16 students on the rolls without getting 
the U.G.C. approval which is a condition precedent for opening a post- 
graduate department in the university. It is reported that the teachers 
have not been appointed as yet for the purpose. Some of the teachers of 
the local Lala Rajpat Rai Law College which is a constituent law college 
have been entrusted with teaching LL.M. classes. Sambalpur Univer- 
sity is also conducting LL.M. examinations privately for more than ten 
years. 


Berhampur University has started LL.M. examinations privately 
from the year 1978-79 and submitted proposals to the UGC for starting 
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regular LL.M. classes from the academic year MOE 84 during the Sixth 
Five-Year Plan period. 


LL.M. Private Examination 


As stated earlier LL.M teaching in Utkal University started since 
1973-74. Earlier to this the university was conducting LL.M. examina- 
tion on private basis since 1964-65. There used to be six groups, 
namely, jurisprudence, constitutional law and international law, 
commercial law, crimes and torts, personal law, property laws. Each 
group consisted of six papers. In 1967, the private examination in six 
papers was discontinued and two years’ LL.M. course consisting of four 
papers in LL.M. Part I and four papers in Part II was introduced, along 
with the regular teaching programme. The other two universities of the 
State, namely, Sambalpur and Berhampur, have also started conducting 
LL.M. examination on private basis. In Utkal University a person in 
order to take up LL.M. examination privately should have five years of 
teaching experience or five years’ practice at the bar, or service in 
judiciary. But the other two universities do not put any such restriction. 


Research Programme 


Utkal University has started Ph.D. programme from 1976-77 in 
order to provide facilities for research inlaw. Taking advantage of the 
provisions a number of students and teachers have registered for Ph.D. 
on various important topics in different branches of law. 


Four of the research scholars were given a research grant by the 
university for the purchase of books and journals etc. A sum of 
Rs. 2,000 was granted to two teachers of the department for conducting 
research on specialised topics. One candidate is getting UGC research 
scholarship and another State scholarship for conducting research for 
the degree of Ph.D. in law of Utkal University on full-time basis. 
Recently the university has amended the regulation for Ph.D. registrations 
and relaxed the minimum qualification of LL.M. for registration to 
Ph.D. in law in order to encourage teachers and persons from the 
bench and the bar to undertake research in law. Hence a person 
with LL.B. qualification, if found otherwise qualified, can seek regis- 
tration for Ph.D in law if he has got seven years of teaching experience 
or practice at the bar or judicial service. 


Conclusions and Suggestions 


It is evident from the discussions in the foregoing pages that the 
state of legal education in Orissa is far from satisfactory. It needs 
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immediate attention of all concerned. In fact, the proper time to re- 
Organise legal education in the State has come with the introduction of 
five years LL.B. course from the academic session 1984-85. In case the 
authorities miss this golden chance to consolidate legal education in the 
State, it would be difficult to set the house in order afterwards. There 
appears to be a ray of hope from the fact that all the three universities 
of the State have agreed to start the five-years LL.B. course as per the 
Bar Council of India’s direction from the academic session 1984-85. 
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Bhubaneswar Law College, Vani Vihar, and Sambalpur University and Berham- 
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and Lingraj Law College, Berhampur. 


7. G.M. Law College, Puri, Law College, Cuttack, Capital Law College, Bhuba- 
neswar, do not have any library. 


8. Intermediate Courses : In intermediate arts one has to take three optional subjects 
consisting of two papers each. One can take law as one optional subject with 
other two subjects such as history, political science, Oriya, economics. logic ete. 


9. In B.A. one has to take two optional subjects consisting of three papers each, 
One can take law subject with any other optional subject prescribed in the courses 
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Berhampur University in B.A. has prescribed three papers of 100 marks each. 
The papers are (i) jurisprudence (2) Indian Penal Code and (3) law of contract 
and tort. See Courses of Studies (1982) p. 84. 


Khalikote College is situated in Berhampur and falls within the jurisdiction of 
Berhampur University. 


Bhadrak and Kendrapara Colleges are within the jurisdiction of Utkal University. 


L.L.M. classes are being held at two places viz., the P.G. Department of Law, at 
Vani Vihar, Bhubaneswar, and in M.S. Law College, Cuttack, there are 23 seats in 
LL.M. Part I at both the places. Thus the total seats in LL.M. part I are 46 and 
in LL.M. Part II 46. A student is promoted to LL.M. Part II from Part I auto- 
matically and he can take up examination at any time. 


LEGAL EDUCATION IN SIKKIM 


P. R. CHANDRA 


Sikkim is the youngest State in India and though it is progressive 
in all other spheres of education, no law college could be started 
prior to the establishment of the Sikkim Government Law College in 
September, 1980. The Government of Sikkim took keen interest in 
instituting legal education in the State. It is affiliated to the University 
of North Bengal and is wholly financed by the State Government. 
There is a high-powered Advisory Committee to formulate policies 
and guide the management of the college. 


The college had an initial student strength of 61 in the first year. 
At present there are 175 students in all the three years of the law 
course. It has no permanent building of its own and classes are being 
conducted in the premises of the local arts college between 5 and 8 in 
the evening. 


However, plans are underway to convert the evening college into 
a regular day college introducing the five-year law course as laid down 
by the Bar Council of India. At the moment the accommodation con- 
sists of a principal's room, a teachers’ room, an office room, library, a 
big hall and three classrooms. There is alsoa canteen for the use of 
the students and staff. Plans have been approved for constructing an 
independent building to house the law college and it is expected to be 
completed in two years’ time. 3 “ 
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As there is only one arts college in the State, most of the students 
seeking admission to the law college are admitted provided. the mini- 
mum prescription of 40 per cent marks is fulfilled. 


There are four full-time teachers of whom three have LL.M. degree 
and five part-time teachers having many years’ standing at the bar. The 
part-time teachers give instruction in one subject while the full-time 
teachers in two subjects. The method of instruction is through lectures 
and the medium of instruction is English. The students are divided 
into tutorial batches of 15 each. The method of practical training 
adopted for the final year students includes the participation in moot 
courts and attendance at local courts. Lectures on legal ethics are 
given by eminent jurists. Many of the students also attend senior 
advocates’ chambers to learn drafting and conveyancing. 


As the college is situated very far away from the town, students 
give their undivided attention to their studies. There is near-full 
attendance in the class and the percentage of success in the university 
results is very encouraging. In the examinations held in 1982 over 
90 per cent of the students had obtained pass marks. The college has 
been sending its team to participate in all-India moot court competitions. 


The library is housed ina room of 30’ X 15’. It was given an 
initial grant of Rs. 50,000 and an annual grant of Rs. 25,000 is also 
being allotted; of this amount 25 per cent is allotted for purchase of text- 
books, and the remaining 75 per cent for purchasing law reports and 
journals. There are over 500 textbooks. The library is open between 
3 p.m. to 8 p.m. Teachers are permitted to borrow any number of 
books while students can take two books at a time for a period of ten 


days. 


This being the only law college in the State, the Government, the 
members of the advisory committee, the members of the staff, the 
students and all sections of society are keen to develop it as one of 
the ideal law institutions in the country. 


A. a. 


LEGAL EDUCATION IN ANDHRA PRADESH 


K. GuPTESWAR 


In Andhra Pradesh there are six universities imparting legal edu- 


cation and 11 law colleges under them. The universities and the 
affiliated law colleges are: 


I. 


iI. 


III. 


IV. 


Andhra University, Waltair 


(1) Andhra University Law College, Waltair. 
(2) Sir C.R.R. Law College, Eluru. 
(3) Nyaya Vidya Parishad Law College, Visakhapatnam. 


Kakatiya University, Warangal 
(1) University College of Law, Warangal. 
Nagarjuna University, Nagarjuna Nagar 


(1) University College of Law, Nagarjuna Nagar. 
(2) Andhra Christian College, Guntur. 


Osmania University, Hyderabad 


(1) University College of Law, Hyderabad. 
(2) Evening College of Law, Hyderabad. 
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V. Sri Krishnadevaraya University, Anantpur 


(1) Department of Law, Srikrishnadevaraya University, Anantpur. 


VI. Sri Venkateswara University, Tirupati 


(1) S.V. University College of Arts and Science, Tirupati. 
(2) V.R. Law College, Nellore. 


The S.V.U. College of Arts and Science has a law department 
which imparts only post-graduate teaching in law. The V.R. Law 
College, Nellore, imparts B.L. degree course in two sessions, one during 
day time and the other in the evening. 


The Sri Krishnadevaraya University, Anantpur, is a new university 
which came into existence in 1981. The department of law was earlier 
functioning under S.V. University. After the establishment of 
Sri Krishnadevaraya University the department came under it. 


Early History of Legal Education 


The University College of Law of Andhra University, when it 
was established in the year 1945, was the only other law college in the 
entire Presidency of Madras apart from the well-known Government 
Law College in Madras and, when the Andhra State was formed by 
division of the State of Madras in 1953 it happened to be the only law 
college in the entire Andhra State. But when the Andhra State was 
enlarged into the larger State of Andhra Pradesh in the year 1956, asa 
result of the reorganisation of States, one more law college was added, 
namely, the Law College of Osmania University at Hyderabad. 


Andhra University 


The year 1945 was very significant for the fact that it was then 
that the foundations of legal education in Andhra University were laid 
by the starting of a College of Law, virtually a department of the 
university, and locating it in Machilipatnam where it continued to 
operate until 1949 when it was shifted to the main university campus 
at Waltair. Patterned on the Madras model, the two-year B.L. degree 
course was offered to those who obtained a university degree in any 
subject such as arts, commerce and science or any other. The subjects 
of instruction included Jurisprudence, Roman Law, Land Tenures of 
Madras Presidency, Hindu Law, Muslim Law etc. What was remarkable 
was the three-year B.L. degree course, which operated right from the 
inception of the college in 1945, alongside of the two-year B.L. course, 
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and it was open to those who passed the two-year intermediate examina- 
tion. It merits a detailed reference here not only for its unique character 
but also for its significance in the context of the five-year B.L. degree 
course prescribed by the Bar Council of India as mandatory from the 
year 1984-85 for purpose of enrolment to the legal profession. 


Those who pass the intermediate examination were required to 
take “law preliminary course’’ for a period of one year and they would 
then be entitled to take the two-year B.L. degree course along with the 
graduate students. The law preliminary course consisted of subjects 
relating to Social Sciences, viz., Early Law and Custom (Sociology), 
Political Science, European History (from the French Revolution) 
and English language. The students took the examination at the end 
of the year in each of the subjects and were required to pass before © 
they could join the first year of the two year B.L. degree course, 
The course was devised on the recommendations made by Sir Alladi 
Krishnaswamy Iyer Committee appointed by the farsighted educationist 
and intellectual stalwart, Sir C.R. Reddy, then Vice-Chancellor, who 
wanted that legal education should not merely lead to a _ professional 
legal career at the bar, but should also emphasise the academic juristic 
side of law, for which an understanding of law in its sociological and 
historic setting would provide the proper background. He remarked 
“Let us dream. Dreaming is no offence inlaw’’. In the year 1953, 
the Vice-Chancellor, Dr. V.S. Krishna, appointed a committee consis- 
ting of Mr. Justice B.J. Wadia Vice-Chancellor of Bombay University, 
and Mr. Justice Janakinath Wazir, Chief Justice of the High Court of 
Jammu and Kashmir and also the Vice-Chancellor of the University 
of Kashmir to report on the working of the law preliminary course in 
Andhra University, and the committee expressed its high apprecia- 
tion of the way in which the course had worked and testified to the 
fact that the aims of those who designed this curriculum were realised 
in practice. The report was sent to the Inter-University Board of 
India, especially because the board was in principle not favourable to 
the idea of admitting students of intermediate to the law degree. But, 
however, with the introduction of the one year pre-university course in 
the place of the two-year intermediate course, it became no longer 
possible for the university to continue the law preliminary course, and 
consequently the university conducted only the two-year B.L. degree 
course open to the graduates. Writing in the year 1959 Prof. S. 
Venkataraman who was the professor and head of the department of law 
expressed the opinion that “law preliminary classes during all these 
years consisted of students who had taken a firm decision to study law 
and who were unlike those that some how drifted into the college of 
law because the gates of other institutions were shut against them. 
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On promotion to regular law classes, they took more keenly to legal 
studies than third class graduates from science departments. Statisti- 
cally, the students promoted from law preliminary fared much better 
in the examinations than their graduate fellow students. In later life, 
too, the former have not been found wanting in anything possessed by 
the latter. We indeed admit that with the reorganisation, the mainte- 
nance of the status quo has become impossible; but we wonder whether 
it would not have been profitable and wise to develop a pre-professional 
law course of two years’ duration which can produce students more 
suitable for the study of law than can be expected in B.A. or 
B.Sc.”’ 


In curricular reform this college of law made significant strides in 
the year 1961 itself by introducing labour law as compulsory subject of 
study and including several new subjects as elective subjects such as 
Administrative Law, Law of Taxation, Company Law, Law of Banking, 
Criminology. Consequently, when the third year B.L. degree course 
for graduates was introduced by the newly established Bar Council of 
India under the Advocates Act of 1961, it became easy to effect the 
change-over from the year 1967 itself. It must also be mentioned that 
the two-year evening course leading to the degree of Bachelor of 
General Laws was also introduced for the benefit of employees as a 
part-time evening course in 1970. Those who wished to obtain the 
B.L. degree and thereby become eligible for enrolment as advocates 
were required to study the third year as full-time students during the 
day. But by the year 1975, the evening law course also was enlarged 
into the three-year B.L. degree course so that since then the duration 
of the course content and examination standards became identical to 
both the day college students and the part-time evening students. 


Staff Pattern 


It has been a special feature of Andhra University Law College 
that all the teachers are full-time law teachers and to this day this pattern 
has been maintained. 


The college started with one professor and two lecturers. 
Gradually, the strength of the staff increased so that by 1982 the college 
has two professors, six readers and seven lecturers, although, of course, 
the budgeted strength of the staff would be a little more at any given 
point of time. The scales of pay were revised in accordance with the 
UGC recommendations and today the Fifth Plan scales of pay are in 
operation. 
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The number of students admitted to the first year of the B.L. degree 
course has been stabilised at 160 in the day classes and 80 in the evening 
classes. It may be pointed out that in recent years, the number of 
well-qualified applicants has been rising steadily and the college has 
restricted its admissions to about 160 students in two sections in the 
day course and about 80 students in one section in the evening course. 
This has enabled the college to maintain a reasonably good ratio 
between the teaching staff and the student strength, although in absolute 
terms it is not in any way near the ideal ratio that should be maintained. 


An affiliated law college was started in the Andhra University 
area inthe year 1977 as a department of Sir C. R. Reddy College 
in Eluru (West Godavari district) as an evening course for part-time 
students and in the year 1980 the day course was also started in the 
same college. The college has since become an independent law college 
with a full-time principal-incharge and seven full-time lecturers and 
four part-time lecturers. All the full-time teachers enjoy the Fifth Plan 
scales of pay and possess M.L. degree. The number of students 
admitted in the first year class is 160 (80 in day class and 80 in evening 
class). 


Another affiliated law college was started in Visakhapatnam known 
as Nyaya Vidya Parishad Law College in the year 1980 under the 
auspices of an educational society called Sri Srinivasa Vidya Parishad. 
It has now a staff strength of six full-time teachers and six part-time 
teachers, and it possessed a handsome collection of law reports, and 
text-books. 


A word must be said about some of the changes that had occurred 
in the system of examination. In 1972, Andhra University adopted 
the system of total internal assessment of student performance, both 
for continuous internal assessment and semester-end examination. 
Thus semesterisation accompanied the system of total internal assess- 
ment in the university college of law. This was something unique in 
the whole of Andhra Pradesh. Although the other universities adopted 
internal assessment, it was only in respect of continual internal assess- 
ment of the student performance and limited to 20 or 25 per cent of 
the marks allotted to a particular subject. The semester system, how- 
ever, was not extended to the law course in the affiliated law colleges 
which followed the established system of year-end examination with 
external paper-setting and valuation by external and internal examiners 
and further there is no component of internal assessment. However. 
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from the year 1980-81, the university reverted to the system of annual 
examinations with external paper setting and valuation by external and 
internal examiners. Consequently, today the University College of Law 
as well as affiliated law colleges follow the year-end pattern with 30 per 
cent of the marks allotted for continual internal assessment in the form 
of take-home assignments. 


The Andhra Christian College, Guntur, which was then in the 
Andhra University area was granted permission to start a department 
of law in the year 1974-75 and it started both day and evening classes. 
The regulations and the curriculum were the same as in the University 
College of Law at Waltair. While the day and evening classes operated 
from 1974 to 1979, the day course was wound up in 1979. But it has 
been started again in 1981. It may be mentioned that with effect from 
July, 1, 1982, it is constituted as an independent law college known 
as the Andhra Christian Law College with a separate principal and 
governing body. As of 1982, there were three full-time teachers and 
ten part-time teachers. The law library consists of 1369 books repre- 
senting the acquisitions from 1975 to 1982. The number of students 
admitted in the first year class varied between 160 and 200 for the 
day and evening courses. 


Nagarjuna University 


Nagarjuna University at Guntur established a department of law 
in the year 1979 and started the three-year B.L. degree course with a’ 
single section of 80 students. It continues to admit only one section of 
80 students and runs only a full-time day course. There are in the 
teaching staff one professor, one reader, five full-time lecturers and 
four part-time lecturers. Three of the part-time lecturers also have 
M.L. degree. The first batch of B.L. degree students has just passed 
out from the University Department of Law. 


The library consists of 840 text-books and 500 general books and 
there is a grant of Rs. 20,000 for the current year for purchase of books 
and periodicals. 


Sri Venkateswara University 


Sri Venkateswara University has one affiliated law college at 
Nellore called the V.R. Law College. It was started in the year 1974 
and it runs the three-year B.L. degree course. There are six full-time 
lecturers and three part-time lecturers. The full-time teachers enjoy 
the Fifth Plan UGC scales of pay. It runs both day and evening 
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courses. It has examination at the end of the year with 15 per cent of 
marks for continual internal assessment and 85 per cent for the year- 
end examination. The student admissions vary from year to year and, 
on an average 500 students are admitted to the first year B.L. class. 


The department of law of Sri Venkateswara University originally 
located at Tirupati was shifted to Anantapur in the year 1976 where it 
continued to run the three-year B.L. degree both for evening and day 
college students. Later, when Sri Krishnadevaraya University was 
established in the year 1982, it became a part of that university. At 
Tirupati there is an exclusive department of law for post-graduate studies 
and research as part of the university, and there is no B.L. degree course. 


The department of law of Srikrishnadevaraya University, Anantapur, 
adopted the semester system in 1977, and the examination in each 
subject consists of a semester-end examination carrying 40 marks and a 
continuous internal valuation carrying ten marks. 


Osmania University 


The University Law College of Osmania University situated in 
Hyderabad is one of the older colleges in the State. It may be said that 
it had adopted the pattern of legal education obtaining in the rest of the 
country in English medium only in 1950s and especially since 1956 when 
the State of Andhra Pradesh was formed. It operated the two-year B. L. 
_ degree course until it adopted the three-year B. L. degree course in 1968. 
Today there is a sanctioned strength of two professors, five readers and 
seven lecturers for the day college and two professors, five readers and 
four lecturers for the evening college, although this does not represent 
the actual staff strength. The law college adopted the semester system 
in the year 1976 with a percentage of marks set apart for continual 
internal assessment. Each paper in a semester is of two hours’ duration 
and carries maximum marks of 40 for the semester-end examination and 
the other ten marks are allotted for the continual internal assessment. 
In recent years the college has considerably reduced the number of 
admissions and the number since 1977 has been approximately 230 in the 
first year of the day college and another 230 in the first year of the even- 
ing college. 


There is an evening law college at Warangal which first started 
functioning as a part of the University Post-Graduate Centre of 
Osmania University, and later became a constituent college of Kakatiya 
University. Today it is a department of law of that university, with a 
reader as its head of the department and a few full-time lecturers and 


INDIAN BAR REVIEW 


the others part-time. It followed broadly the pattern of the three-year 
B.L. degree under the semester system as obtains in the law college of 
Osmania University, but since 1981-82 it has reverted to the year-end 
pattern of examinations. 


Examination System and Grading 


The system of classification of results obtaining in the three universi- 
ties in the State calls for a brief comment. In Andhra and Osmania 
Universities the passing students are divided into two classes, those 
obtaining the first division and the rest obtaining the second division 
(or class). 60 per cent or more of the total is the minimum required to 
obtain the first division, while 45 per cent or more is required for a 
second class, which is also the passing minimum. There is no third 
class. In Sri Venkateswara and Srikrishnadevaraya Universities, the 
passing students are divided into three classes. Those who obtain 60 
per cent or more in the first class; those who obtain 50 per cent or more 
in the second class; and those who obtain 40 per cent or more in the third 
class. Another aspect is the aggregate of marks that is taken into 
account for the purpose of awarding a class including the first class. 
Andhra University (besides Kakatiya University since 1981-82) is the 
only University in the State which awards a first class only on the basis 
of the aggregate marks obtained by a candidate in the examinations of 
the first year, second year and third year, the marks in all of them being 
taken together ever since the three-year B. L. degree course was adopted 
in 1967. In the other universities, the first or second class is awarded 
on the basis of performance in the examinations of each year, with the 
result that the diploma awarded at the convocation certifying the award 
of the B. L. degree to a candidate, say, in first class, signifies only that 
the candidate secured first class marks in the final year of the B. L. 
degree course, although this can’t be found out from the diploma itself. 


The system follwed in Andhra University no doubt makes it hard 
for a student to obtain a first class. But it is gratifying to note that each 
year from a half dozen to dozen candidates out of a total of about 500 
do secure first class. 


The third aspect relates to the allocation of subjects or papers for 
instruction and examination in the two semesters of each year. Andhra 
University, when it operated the semester system till recently, regarded 
each subject as an integral unit and imparted full instruction in that 
subject, say, Criminal Law or Torts in the same semester. In Sri 
Venkateswara and Osmania Universities, on the other hand, many 
subjects were split up each into two parts—the first part imparted in one 
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semester and the second part in the succeeding semester. For instance, 
Torts I, Torts If, Criminal Law I, Criminal Law II, Public International 
Law I, Public International Law II, and so on. 


It needs to be mentioned here that this report does not concern 
itself with post-graduate education (LL.M.) and legal research facilities 


obtaining in the universities in the State and confines itself to the B. L. 
degree course. 


STATE OF LEGAL EDUCATION IN DELHI 


B. ERRABBI AND M. C. SHARMA 


The faculty of law in Delhi was first started in July, 1924, with the 
then Vice-Chancellor of the university as its first Dean. The faculty 
started functioning with a staff of about 18 teachers. It conducted 
only morning classes until 1942 when evening classes were also started. 
It was during the Vice-Chancellorship of Sir Maurice Gwyer, ex-Chief 
Justice of India and a distinguished jurist, that legal education in Delhi 
University received the necessary impetus. He appointed Dr. R.U. 
Singh, a doyen of law teachers and a crusader of legal education in 
Northern India, as the first professor and the head of the department 
in 1944. In that year, the law faculty had about 700 students in the 
LL.B. and eight in the LL.M. course. At that time, there was no fixed 
cadre of full-time and part-time teachers and the number of part-time 
teachers, in particular, varied according to the circumstances. 


A very significant development in the process of evolution of legal 
education in the Delhi Law School occurred in the year 1947 when the 
LL.B. course was made a whole-time course in contrast to some of the 
other law schools in the country where it was allowed to be pursued in 
combination with other post-graduate courses. Besides, in the same 
year the Delhi law faculty became one among the first to impart a 
regular two-year LL.M. course. 


962 


Vol. 10 (2) : 1983 


SAMs => PRRs 2S mn SO 


In 1947 Mr. L.R. Sivasubramanyam took over as the next professor 
and dean of the law faculty and continued to dominate the course of 
legal education in Delhi until his retirement in 1963. The partition of 
India in 1947 had its own impact on the development of legal education 
in the Delhi Law School. Due to large-scale migration to Delhi of 
persons from Pakistan there was great demand and rush for admission 
to the LL.B. course resulting in the expansion of legal education not 
only by increasing the strength of student body but also by introducing 
a few new courses of study like B.C.L. and certificate of proficiency. 
The latter course was, however, short-lived as it was abolished with the 
enactment of the Advocates Act in 1961. 


The year 1963 witnessed a vital break through for legal education 
in Delhi. Dr. C.D. Deshmukh, the then Vice-Chancellor of Delhi 
University, constituted in April, 1963, a committee with Justice P.B. 
Gajendragadkar (later Chief Justice of India) as its chairman! to examine 
ways and means for the improvement of legal education in the 
university and to formulate a set of proposals for the consideration of 
the university authorities. The committee submitted its report in 1964. 
It comprehensively dealt with all aspects of legal education and 
recommended fundamental changes with regard to the duration of the 
LL.B. course, teaching methods, examination techniques, composition 
of the teaching faculty and its participation in the formulation of educa- 
tional policies. But, due to disagreement of Professor M. Ramaswamy, 
the then dean of the faculty of law, with the recommendations contained 
in the report, no follow-up measures could be taken until the appointment 
of Dr. P.K. Tripathi as a professor and dean of the law faculty in 1965. 
In 1966 another committee? prepared and submitted a discussion paper 
with ambitious proposals* for reform of legal education. 


The appointment of Prof. P.K. Tripathi as the dean of the law 
faculty in 1965 marked the beginning of a new era of reform of legal 
education in Delhi. It is during his stewardship that the law faculty 
became a pioneer and a pace-setter in the field of reorganisation of legal 
education in the country. Delhi was one among the first law schools 
in the country to introduce a three-year LL.B course with semester 
system and a system of two term examinations with internal evaluation. 
Again, it was also the first to introduce a new method of teaching law 
through a judicious blend of the traditional lecture-method with the 
Socratic-method or case-law method. 


At this stage it is necessary and worthwhile to mention about the 
involvement of the Ford Foundation in the efforts at reorganisation of 
legal education in the Delhi Law School. Some of the reformative 
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measures would not have been possible but for the Ford Foundation 
grant which became effective and operative in 1967. The terms of the 
grant were incorporated in a memorandum of understanding between 
the University of Delhi and the Ford Foundation. Under the terms of 
the grant a few distinguished American law professors® visited the law 
faculty to acquaint its teaching staff to the new methods of law teaching 
by conducting seminars and faculty colloquia. Quite a few of the 
teachers® of the faculty were also sent to some of the leading U.S. law 
schools’ to provide an opportunity for them to acquire the pedagogic 
skills necessary for effective handling of the new methods of teaching 
law. 


In 1970 the evening LL.B. classes were separated from the morning 
day classes and housed in a rented building at Mandir Marg. In the 
following year another evening centre for the employed persons seeking 
law education was opened at Dhaula Kuan. Although these two even- 
ing law centres were initially intended to meet the needs of the students 
who seek to “earn while they learn,’ the requirement of employment 
as a pre-condition for admission to the LL.B. course in these centres 
has been dispensed with. The Department of Law thus got control of 
day classes at the LL.B. and LL.M. levels. Again, in 1975 the LL.B. 
day classes were separated from LL.M. classes and brought under the 
control of an independent entity called the Campus Law j{Centre. At 
present, the faculty of law comprises three autonomous units known as 
Campus Law Centre, Law Centre-I (Evening) and Law Centre-II. 
(Evening). While the curriculum and the methods of teaching and 
assessment are common to all the three centres, each centre makes its 
own teaching and examination arrangements. The teaching staff for 
the centres are separate and they are recruited separately. The adminis- 
trative head of each centre is known as ‘‘professor-in-charge’’® who is 
expected to function with the help of a number of staff committees formed 
at the beginning of each academic year. Regular staff meetings are 
held at each centre to discuss administrative as well as academic matters. 


While the responsibility of conducting the LL.B classes rests with 
the head of each of the three centres, the responsibility of operating the 
pre-LL.M.,8* M.C.L.% and LL.M. programmes rests with the dean, 
faculty of law. In the year 1976 the three-year LL.M. course was 
introduced to cater to the needs of mainly the employed persons who 
are unable to put in the required number of hours as the day scholars 
although the requirement of employment is not a pre-condition for 
admission to the LL.M course. Since the faculty of law does not have 
either its own teaching staff or building (building and staff are under the 
control of the three Law Centres) instruction for the pre-LL.M., B.C.L. 
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and LL.M. courses is provided by teachers drawn from all the three 
centres. There is no fixed and permanent venue for the conduct of the 
LL.M. classes. At present, the classes are held at the Campus Law 
Centre building and the building of Law Centre-I. Besides, the faculty 
of law also provides for Ph.D. and D.C.L. programmes. 


Admission Policy 


(i) LL.B. Course: The minimum qualification for admission to 
LL.B. course is graduation either in arts, science or commerce with not 
less than 48 per cent marks or equivalent grade. However, admission 
is strictly based on merit. Experience for the past several years has shown 
that students securing less than 50 per cent marks at the qualifying 
examination have failed to get admission. The admission policy has 
been such that students possessing a master’s degree get preference over 
others having honours and bachelor’s degrees and that students holding 
honours degrees get preference over those possessing bachelor’s degrees. 
Another feature of the admission policy is that local students (students 
coming from Delhi University) are given a certain degree of preference 
over students coming from other universities. 


There is a provision for reservation of seats for various classes of 
students which is as follows : 


(a) 15 per cent of total seats for applicants belonging to Scheduled 
Castes. 


(b) Five per cent of total seats for applicants belonging to Sche- 
duled Tribes. 


(c) Five per cent of total seats for the children/widows of officers 
and men of the armed forces including para-military personnel 
killed or disabled in action. 


(d) Five seats for blind students, and 


(e) Five per cent of the total seats for outstanding sportsmen. 


In addition, relaxation to the extent of 10 per cent of marks in the 
minimum required for seeking admission is granted to the reserved 
categories. 


(ii) LL.M. Course: The minimum requirement for admission to 
LL.M. course (two-year/three-year) is 58 per cent or equivalent grade in 
the aggregate of the LL.B. course. The local students are given a 
certain degree of preference over others coming from other universities. 


INDIAN BAR REVIEW | 


(iii) Master of Civil Law (M.C.L.) : This course is meant only for 
foreign nationals who have obtained a degree of bachelor of laws or any 
other Degree which entitles him or her to practise in his or her own 
country. 


(iv) Doctorate of Philosophy (Ph.D): The Delhi law faculty also 
conducts Ph.D. programme. A _ candidate for admission to the 
programme must have obtained a master’s degree in law from Delhi 
University or from any other university established by law for the time 
being in force or any other degree recognised as equivalent to the LL.M. 
degree of the university. 


Candidates for Ph.D. degree course may be enrolled at the begin- 
ning of any term in the academic year and every candidate admitted 
Shall have to pursue, as a student of the faculty a course of research for 
not less than two academic years.9 


(v) Doctor of Civil Law (D.C.L.) : In addition, Delhi law faculty 
also has a provision for pursuing research for the award of Doctor of 
Civil Law. This degree will be awarded on the merit of the published 
or unpublished work of the candidate which he had produced indepen- 
dently or jointly with others. 


Method of Teaching 


As already mentioned, it was during Prof. P.K. Tripathi’s steward- 
ship in the year 1966 that a crucial and radical change in the method 
of imparting legal education was introduced in the law faculty. The 
new method, it may be recalled, is a blend of the traditional lecture- 
method with the modern Socratic-method. The method of teaching law 
involves the study and preparation on the part of the student of the 
pre-assigned cases and other requisite readings well before he comes to 
the class and his active participation in the class discussion, thus leading 
to a meaningful dialogue between the teacher and the taught. Under 
the Socratic-method the student is not a mere passive recipient of 
information but an active participant in the classroom discussion that 
follows. This is necessary because the main object of the new method 
is to inculcate in the student the skills and the art of advocacy and to 
train him to think like lawyers, judges and legislators. 


This system also calls for distribution of case material well in 
advance of the beginning of each semester. The case material in a 
particular subject is jointly prepared by the teachers teaching that 
subject. The material is cyclostyled and distributed to the students in 
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each semester. There has been a long standing plan to bring out prin- 
ted case-books in most of the subjects to obviate the inconvenience 
caused to the students as well as teachers as the result of the delay 
involved in the preparation and distribution of the case material in the 
present cyclostyled form; however, this could not materialise. Nonethe- 
less several teachers have come out with case books on several subjects 
some of which have been adopted by the faculty for case-method of 
teaching. 


Method of Examination 


One of the inseparable aspects of the Socratic-method is the inter- 
nal assessment system. In this system the teacher teaching a particular 
subject examines his own students at the end of each semester. Linked 
with it is the involvement of all the teachers teaching a particular 
subject in the preparation of question paper in that subject for the 
term examination. In order to ensure some kind of uniformity in the 
standard of evaluation, all the teachers teaching a particular subject are 
expected to meet and have joint valuation of a few answer books. 


Delhi University has been experimenting with various methods of 
assessment of the students’ examination performance. In the year 1976 
the numerical marking system was replaced by the garding system. 
However, in the year 1981 the old system of numerical marking was 
revived. 


At the end of every semester a student is required to take examina- 
tion in five papers some or all of which may be compulsory. Thus a 
student is required to take examination in ten papers in each year. 
In order to have promotion from LL.B. I year to II year and from II 
year to III year a student is required to pass in minimum eight out of 
ten papers and 18 out of 20 papers, respectively. In 1981 the minimum 
pass percentage was raised from 40 to 45 marks. A student is given an 
opportunity to take examination in a particular subject twice a year, 
once when the regular examinations are conducted at the end of each 
semester and the other in the supplementary examination held 
soon after. In all a student is given a maximum period of six years 
from the date of joining the course to complete the degree. However, 
the Academic Council has the power to extend this maximum period 
of six years in cases where it is of the opinion that the circumstances 
under which the concerned candidate is placed are such that some re- 
laxation could be granted. 


A student passing the LL.B. examination is placed either in the 
first or second division depending upon the percentage of marks he gets 


INDIAN BAR REVIEW 


in the examination. There is no third division. A student getting 60 
per cent or above is placed in the first division and the student getting 
between 45 per cent and 60 per cent is placed in second division. 


Since the LL.M. course in the Delhi law faculty is tough and most 
demanding, it takes pride in the conduct of this programme. A full- 
time LL.M. student is required to take examination in three papers at 
the end of each semester. But a part-time student takes two papers 
at the end of each semester. In the final semester, i.e., fourth semester 
in the case of two-year LL.M. course and sixth semester in the case of 
three-year course, LL.M. students are required to write desertation on 
any topic of their choice approved by the courses committee of the 
faculty under the supervision of a guide appointed by the faculty. 
There is no provision for supplementary examination for the LL.M. 
students. In order to have promotion to second year a full-time LL.M. 
student is required to pass in at least four out of six papers. In the 
case of part-time LL.M. student, he has to pass minimum in two out 
of four papers. In all a full-time LL.M. student and a part-time LL.M. 
student are allowed to have maximum five and six years respectively 
to complete their course. The minimum pass percentage in the LL.M. 
examination is 55. 


LL.M. examination system has been undergoing changes from time 
to time. Presently, it has totally external examiners both in respect 
of question paper setting and valuation of answer books. 


Syllabus for LL.B. Course 


There are in all as many as 43 papers of which 19 are compulsory 
and the rest are optional. A student of LL.B. course has to select in 
addition to the compulsory papers, 11 papers from the list of optional 
subjects. The student has to take in all 30 papers during the six 
semesters. 


There is also a provision for practical training for a period of 30 
days for second year students and 40 days for third year students. This 
provision is optional for the present and the students who would complete 
the training will be issued a certificate in recognition and support of 
their having participated in the practical training programme. 


Teachers 


(i) Staffing Pattern: The strength of the teaching faculty of the 
Delhi Law School has increased enormously since its inception in 1924. 
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In the beginning it started with ten teachers and in the year 1976 it had 
increased to 85 with 73 full-time and 12 part-time teachers. At present 
the Delhi Law School (all the three centres included) consists of about 
101 teachers of whom only 14 are part-timers. There is a three-tier 
teaching cadre in the faculty, i.e., professor, reader and lecturer. 


The centre-wise strength of the teaching staff is given in Table I : 


TABLE I 


Strength of Teaching Staff in 1982 


Name of the centre Professors Readers Lecturers Part-time Total 
lecturers teaching 

Staff 

Campus Law Centre 8 20 12 2 45 

Law Centre-I 2 4 22 5 33 

Law Centre-I1 a: 4 12 4 22 

Total of each cadre 12 28 46 14 101 


The qualification requirements for the recruitment for various 
cadres are in conformity with the prescriptions of the University Grants 
Commission. Of the total number of teachers in the law faculty, every 
one out of three possesses Ph.D. qualification from Indian and foreign 
Universities. The Delhi Law School is, perhaps, the only law school in 
the country which has such a large concentration of highly qualified 
teachers. Besides, as many as 25 teachers have had the benefit and 
experience of either teaching or studying in the American, English, 
Canadian or Australian law schools. 


(ii) Service Conditions: Generally, teachers are expected to teach 
every week six to 12 classes of 55 minutes’ duration each in respect of 
day classes and of 45 minutes’ duration each with respect to evening 
classes. The work-load is not uniform for the three cadres of teachers 
as professors are generally given six periods and readers and lecturers 
nine and 12, respectively. However, a convention has been developed 
and followed according to which no distinction is made between readers 
and lecturers for the purpose of assigning teaching work. The senior 
faculty members are, in addition to their teaching work, expected to 
shoulder the responsibility of guiding and supervising LL.M. and Ph.D. 
students. 


Promotion of teachers from lower cadre to the higher cadre is 
effected by a process of selection which involves interview of the candi- 
date by a committee of experts appointed in accordance with the 
relevant rules of the university. 
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The age of superannuation is fixed at 60 years. However, there is a 
provision for re-employment for a period of 3+2 years. With regard 
to the scales of pay of teachers, they are governed by the norms framed 
by the University Grants Commission. As regards terminal benefits for 
teachers, there are two schemes in operation. One is known as G.P.F.- 
cum-pension scheme and the other C.P.F.-cum-gratuity scheme. The 
teachers are given a choice to opt for either of them. 


Students 


The Delhi Law School has always attracted meritorious students 
from all parts of the country and, therefore, it can truly be characterised 
as a national law school. There has always been a great rush and 
demand for admissions in the Delhi law faculty from different States in 
India. The strength of the student body has been steadly growing since 
1944. In that year the law faculty admitted 700 students to the first 
year of the then two-year LL.B. course and eight students to the LL.M. 
course. In 1948 the strength was increased to 900. The strength of the 
LL.B. students was further increased to 1,160 in 1957. But in 1969 the 
number was reduced to 725. It was in the years 1970 and 71 that the 
Delhi law faculty witnessed an unprecedented rush and demand for 
admission to the LL.B. course necessitating the establishment of two 
evening law centres, one at Mandir Marg and the other at Dhaula 
Kuan. The centrewise strength of the students of the LL.B. course for 
the last year is shown in table II. 


TABLE II 
Student Admissions in Delhi Law School, 1982-83 


Centre LL.B. I Year LL.B. LL.B. Total Total Student 

Pres- Actual II III No. of No. of teacher 
cribed admis- year year students teachers ratio 
sions 

Campus 500 515 323 325 1163 oH 31.4:1 

Law 

Centre 

Law 600 597 293 320 1210 25 48.4:1 

Centre 

I 

Law 400 400 180 181 761 23 33.9:1 

Centre 

II 

Total 1500 1512 796 826 3134 85 36.8:1 
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One aspect of the position of law students in Delhi University is 


that there is a large percentage of drop-outs. This is shown in 
Table III, 


TABLE III 
Student Body in relation to Admissions and Drop-outs 
Centre No. of No. of Percen- No. of No. of Percen- 
students students tage of students students tage of 
admitted admitted drop- admitted admitted drop- 
to LL.B. to LL.B. outs to LL.B. to LL.B. outs 
I year in II year in II yearin III year in 
1981-82 1982-83 1981-82 1982-83 
Campus 617 323 47.6 375 325 33.3 
Law 
Centre 
Law 605 293 51.6 369 320 13.3 
Centre I 
Law 400 180 55 200 181 9.5 
Centre II 


If we look at table III, we notice that the percentage of drop-outs 
from LL.B. first year to LL.B. second year is generally very high and is 
much more than what it is from LL.B. second year to LL.B. third year. 
It will be interesting to note that the percentage of drop-outs from LL.B. 
first year to LL.B. second year in the Campus Law Centre is less as 
compared to the other two centres. 


LL.B. students in each centre have an elected students’ union, known 
as the law union, with the professor-in-charge as its patron. The elec- 
tions to the students union are generally held at the beginning of every 
academic year. The union is generally active throughout the year in 
organising various co-curricular and extra-curricular activities. In addi- 
tion, the students do actively participate in N.S.S. programmes under the 
supervision of a teacher-director. 


Library 


The law faculty has one main library housed in the Campus Law 
Centre building. It is technically known as the Campus Law Centre 
Library. The library is under the control of Delhi University’s Central 
Library System for administrative purposes only. As regards the 
academic matters, it is autonomous and is attached to the dean’s office. 
The dean of the law faculty has a final say in the selection of books and 
other reading materials to be acquired for the library. 
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The law library is financed from the grant which the central library 
receives from the U.G.C. Out of the total grant which the central 
library receives, it allocates only five per cent in the name of the law 
faculty. This grant is meant to be utilised exclusively for meeting the 
academic needs of graduate and post-graduate students. While allocat- 
ing finances to the law library the Central Library does not take into 
consideration the strength of LL.B. students as it considers the LL.B. 
course to be an under-graduate course for the purpose of financial grant. 
Consequently, the law library has been under financial contraints and 
has been using whatever little amount it gets from the central library for 
not only to meet the needs of the post-graduate and graduate students 
but also to meet the needs of the LL.B. students. The result has been 
that the law library has not been able to meet the ever-growing needs of 
law students of the faculty. 


At present the law library has a collection of about 70,000 volumes. 
This figure includes textbooks, general books, periodicals, journals/ 
reports both current and back sets. It subscribes to about 300 Indian 
and foreign legal periodicals, perhaps the highest for any law college 
library. In its general book collection the stress is to add Common- 
wealth legal material and the legal literature of neighbouring countries. 
The law library has a good collection of material which deals with Inter- 
national Law, Comparative Law, Constitutional law and Jurisprudence 
etc. 


The law library is manned by an in-charge,!° three professional 
assistants, one semi-professional assistant, five library clerks, six library 
assistants and one sweeper. It is open throughout the year, except on 
holidays and Sundays from 8.30 A.M. to 8 P.M. On holidays and 
Sundays it is open from 10 A.M. to 5 P.M. 


In addition to the main Jaw library, Law Centre-I and Law Centre- 
II have their own libraries with a modest collection of text-books and 
general books and Indian reports for consultation and borrowing 
purposes. These libraries are housed in their own respective buildings 
with very inadequate physical and other facilities. It may be noted that 
there is no co-ordination between the main library and the other two 
libraries as they are entirely independent of one another. 


The law library also provides xerox facility to law teachers and 
research scholars and students. 


The resources of the other campus libraries such as the central 
library, Rattan Tata Library etc. are also available for law teachers and 
students in the subjects related to economics, sociology, social work etc. 
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Students’ Legal Services Clinic (SLSC) 


The Students’ Legal Services Clinic, which was established in 1969 
under the directorship of Dr. N.R. Madhava Menon, a teacher in the 
faculty, has been working since then. It provides legal advice and even 
court-room aid to the poor and the weaker sections of the community. 


The programmes of the clinic varied from time to time. Starting 
with legal aid to prisoners it shifted its focus to beggars’ problems and 
later to childerns’ court. Apart from giving para-legal services, legal 
advice and litigative aid through voluntering advocates, the clinic con- 
ducts surveys on problems of the poor and submits memoranda on 
legislative measures affecting the poor. 


Participation of students is on a voluntary basis. An orientation to 
legal services is given in the beginning of each year to participating 
students. No rewards or academic credits are presently offered to the 
students. However, an optional course on ‘Law and Poverty’ offered in 
the third year gives some curricular support to the clinical programme. 


The funds of the clinic comes from Delhi University and the 
University Grants Commission. It works under a teacher-in-charge 
named by the dean of the law faculty. 


REFERENCES 


1. The other members of the committee were Dr. P.N. Sapru, Mr. S.V. Gupte, 
Prof. Arthur T. Von Mehren, Dr. Anandjee and Prof. M. Ramaswami. 


2. Prof. Ramaswami struck a dissenting note. 


3. This committee consisted of professors Arthur T. Von Mehren, P.K. Tripathi and 
Bertram F. Willcox, the last two were American Law Professors from Harvard and 
Cornell respectively who were on short assignments with the Indian Law Institute. 


4. Some of these proposals pertained to the future size of the faculty, size of the 
student body, improvement of the teaching faculty and teaching etc. 


5. The professors who visited the Delhi Law School were Harry W. Jones, Jackson, 
Berney, Arthur W. Murphy and Kenneth Pennegar. 


6. The law teachers who visited the American law schools under the scheme were : 
Shri Dhar, Prof. K.K. Nigam, Dr. J.N. Saxena, Shri V.C. Govindraj, 
Shri R.V. Kelkar, Dr. N.R.M. Menon, Shri A. Siddique, Dr. (Mrs.) S.K. Kuba, 
Dr. T.S. Batra and Dr. B. Errabbi. 


7. The law schools were Harvard, Columbia, Cornell and Michigan. 
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8. At present the Campus Law Centre and the Law Centre-II are headed by readers. 


8a. This isa one-year programme intended for those who passed LL.B. under the 
old regulations. 


8b. M.C.L. is a post-graduate course mainly tailored to the needs of foreign students. 


9, During the period between the year 1960 and 1980, about 15 scholars have been 
awarded Ph.D. degrees. 


10. The present in-charge of the law library, is Mr. Satish Chandra, a qualified librarian 
with law degree and expertise in manning law libraries. 


LEGAL EDUCATION IN UTTAR PRADESH 
Upai Ray Rar & M. C. SINHA 


Uttar Pradesh is one of the largest States in the Indian Union with 
56 districts and over 110 millions of people. It has probably the lar- 
gest number of universities in the country which include two Central 
universities, 17 State universities and two institutions of higher educa- 
tion having the status of a ‘Deemed University.”” Out of these, legal 
education is being imparted only in the following 13 universities : 


. Banaras Hindu University 
. Aligarh Muslim University 
. Allahabad University 

. Agra University 

. Avadh University 

. Gorakhpur University 

. Lucknow University 

. Kanpur University 

. Bundelkhand University 

. Ruhelkhand University 

. Kumaun University 

. Garhwal University 

. Meerut University 
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Out of the 13 universities imparting legal education, only seven 
have their own teaching departments of law; the remaining six universi- 
ties which only confer law degrees have 31 colleges affiliated to them. 
Together with the university departments of law there are 38 centers of 
legal education in the State. The universities and the respective colleges 
affiliated to them are given in Table I. 


The institutions where legal education is imparted in U.P. fall 
broadly into two categories— 


(1) Departments of law of universities which are part of the resi- 
dential programmes of those universities; and 


(2) Constituent or affiliated colleges of universities imparting law 
education. 


This categorisation is important particulary from the point of view 
of implementation of legal education reforms. The university law facul- 
ties/departments are maintained directly by the universities, have larger 
staff including higher faculty positions, enjoy separate buildings and 
fiscal facilities and get periodical library grants from the University 
Grants Commission as well as from the State Government. 


In the whole of U.P. and probably of northern India, the oldest 
law department exists in Agra University which was established in 1868 
when it was affiliated to Calcutta University. Thereafter in 1887, 
Allahabad University was established. The two Central universities, 
namely, Banaras Hindu University and Aligarh Muslim University, 
were founded in 1916 and 1920, respectively. Lucknow University was 
started in 1921. These were the only five universities in U.P. before 
independence. ‘The colleges affiliated to Allahabad and Lucknow 
Universities are located within the municipal towns of Allahabad and 
Lucknow, respectively; however, the jurisdiction of Gorakhpur Univer- 
sity extends to nine districts in eastern U.P. Allahabad and Lucknow 
Universities had for long maintained that LL.B. degrees conferred by 
them were at par with the post-graduate degrees conferred by other 
departments and, therefore, refused to give permission to local colleges 
to start law teaching. However, in 1970s the situation changed and 
affiliated colleges were allowed to come in. As far as the University’ of 
Gorakhpur is concerned, it inherited the jurisdiction which was formerly 
exercised by the University of Agra in the region. 


Organisationally it may be noted that out of 13 universities, three 
are purely residential, three partly residential and partly affiliating and 


Vol. 10 (2) : 1983 


TABLE I 


Name of the university Name of the college affiliated to the 
university 


1. University of Allahabad _ Allahabad Degree College, Allahabad. 
| _C.MLP. Degree College, Allahabad. 
2. University of Lucknow _ JN. Degree College, Lucknow. 
._ D.A.V. Degree College, Lucknow. 


. Shia College, Lucknow. 


1 

2 

1 

2 

3 

3. University of Gorakhpur 1. St. Andrew’s College, Gorakhpur. 
2. S.N. College, Azamgarh. 
3. A.P.N. College, Basti. 
4. Sant Vinoba Degree College, Deoria. 
5. H.C. Degree College, Varanasi. 
6. T.D. College, Jaunpur. 

7. M.B.S. Degree, College, Gangapur, 

Varanasi. 

. Saket Mahavidyalay, Faizabad. 

. K.N. Institute, Sultanpur. 

. Dayanand College of Law, Kanpur. 


4. University of Faizabad 1 
2 
1 
2. V.S.S.D. College, Kanpur. 
3 
1 


5. University of Kanpur 


. Brahmanand College, Kanpur. 
6. Bundelkhand University, . Bundelkhand College, Jhansi. 


Jhansi 


7. Agra University, Agra . Agra College, Agra. 

. Varshney College, Aligarh. 

. D.S. College, Aligarh. 

. B.S.A. College, Mathura. 

. Bareilly college, Bareilly. 

. K.G.K. College, Moradabad. 
. Meerut College, Meerut. 


] 
2 
3 
4 
8. Ruhelkhand University, 1 
Zz 
| 
2. N.A.S. College, Meerut. 
3 
4 
5 
6 
1 
Z 
3 


Bareilly 
9. Meerut University, Meerut 


. M.M.H. College, Ghaziabad. 

. N.R.E.C. College, Khurja. 

. D.A.V. College, Muzaffarnagar. 

. J.B. Jain College, Saharanpur. 

. Govt. College, Gopeshwar. 

. D.A.V. College, Dehradun. 

. B. Gopal Reddy Constituent College, 
Pauri, Garhwal. 

4. Swami Ram Tirath Constituent 

College, Tehri Garhwal. 


10. University of Garhwal 
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the remaining seven purely affiliating so far as legal education is con- 
cerned. Amongst the colleges the oldest one is the Agra College, Agra, 
which started the law department in 1860. 


A few additional facts of a general nature need to be stated in the 
beginning. Firstly, before the establishment of the Universities of 
Gorakhpur, Meerut, Kanpur, Faizabad and Garhwal, the colleges in the 
entire region were affiliated to Agra University. The universities which 
were later established in the 1960s and 1970s inherited part of the juris- 
diction formerly exercised by Agra University. Thus, the colleges 
which were originally affiliated to Agra University continued to follow 
their old pattern in many respects even after affiliation with the newly 
established universities. 


Secondly, two of the colleges of Garhwal University are styled as 
constituent colleges though there is hardly any difference in their orga- 
nisation and functioning from the affiliated colleges. Theoretically it 
is possible in the constituent colleges to have university hierarchy of 
teachers. But as far as the law departments of these two colleges are 
concerned, they have only lecturers and they do not enjoy autonomy 
which the university department does. The law department in these 
colleges are as such under the control of a principal who generally 
belongs to a subject not related to law. 


Thirdly, all the colleges except Dayanand College of Law, Kanpur, 
are multi-faculty institutions. 


Fourthly, except for three colleges affiliated to Garhwal University, 
all the other colleges are controlled by private managements. Of course, 
it has to be noted that in U. P. even in case of private colleges, the 
Government pays the salary and emoluments of all the teachers and 
employees in return for the deposit in treasury of 80 per cent of tuition 
fee collected from students. 


Generally speaking, the state of legal education as compared to 
other branches of learning has been far from satisfactory. Except for 
the Central universities of Aligarh and Banaras all other colleges and 
departments follow a policy of unlimited admissions irrespective of” 
merit. This is more so in the affiliated colleges where teaching is 
imparted on a part-time basis for a couple of hours in the evenings, 
Whole-time day classes are held only at the law faculties of Banaras, 
Aligarh, Allahabad, Lucknow and Gorakhpur universities. In the 
Faculties of Law at Lucknow and Allahabad, apart from day classes, 
part-time instruction is also given. . 
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Prior to 1947, there has not been much demand for law education 
and law teaching was probably not taken too seriously either by the 
academics or by the professional men. Invariably the pattern has been 
for few outstanding lawyers to give series of lectures on specific topics 
for the aspiring law graduates generally in the morning or evening 
hours. The emphasis has been more on procedural subjects than on 
substantive principles. The purpose of law education was more inclined 
to liberal education than to professional purposes. The explosion in 
numbers seeking admission to law colleges which took place after 
independence created number of problems many of which have not been 
reckoned with by either the Bar Council or the educational adminis- 
trators. 


Building and Fiscal Facilities 


The two Central Universities—Aligarh and Banaras—continue to 
get substantial funds from the Central Government and they have much 
better accommodation and facilities in comparison with other universities, 
The law departments of the four State Universities and of the three 
non-private colleges of Garhwal University (Government degree college, 
Gopeshwar, the Gopala Reddy Constituent College, Pauri Garhwal, 
and Swami Ramtirath Constituent College, Tehri Garhwal) are main-— 
tained from the funds made available by the State Government. Ina 
sense, even the private colleges get maintenance grant from Government 
insofar as 20 per cent of the tuition fees collected is left with the 
management. Besides, the colleges collect from students fees ona 
variety of other items which are supposed to be spent on library, 
reading room, games and such other facilities. In fact, if the amount 
of money collected by these private colleges from the increasingly large 
number of law students were spent for purposes of legal education, 
these colleges could have developed better facilities for their law depart- 
ments. But the fact has been that the department earnings have been 
steadily diverted to meet the needs of other departments or towards the 
revenue of managements. Therefore, if according to the Bar Council 
norms the money received from law departments are utilised for the 
facilities of law teaching, it would have improved conditions of law 
education in the State. 


In none of the affiliated colleges in Uttar Pradesh there is a building 
for the law department of its own. The practice is to use the building 
of other faculties for the law colleges in the evening. In most of these 
affiliated colleges, there are only three or four rooms available which 
house the staff room, office room and the classes. However, there are 
two separate law colleges having buildings of their own, namely, 
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Dayanand College of Law at Kanpur and Maharaja Balwant Singh Law 
College at Gangapur. 


Teaching Staff 


With the introduction of the new scales of pay for lecturers 
(Rs. 700-1,600) and the system of payment of salaries directly by the 
State Government, there has been a marked change in the quality and 
composition of teachers. A master’s degree in law came to be prescribed 
as the minimum qualification and most of the appointments after 1972 
have been of LL.M. degree-holders. In the colleges all teachers belong 
to the cadre of lecturers. In most law departments of affiliated colleges 
the question of seniority of teachers is always in dispute. In the univer- 
sity law departments, in addition to lecturers, there are professors and 
readers as well. Table II gives the break-up of the different categories 
of teachers in some of the university law departments. 


In respect of colleges, with effect from 1973 when the new scales of 
pay and system of payment of salaries by Government came into opera- 
tion, the power of creation and abolition of posts vested with the Direc- 
tor of Higher Education. The service conditions of teachers are regulated 
by law and the management’s discretion in this regard has been consi- 
derably curtailed. At present for every new appointment, approval of the 
Vice-Chancellor of the university to which the college is affiliated has 
to be obtained. The experts are nominated by the Vice-Chancellor. 
No punishment can be inflicted upon a teacher without the approval of 
the Vice-Chancellor. From 1983-84 it is expected that the State Higher 
Education Service Commission will be established and the powers of 
selection will be transferred to it. As there are only lecturers in the 
affiliated colleges a teacher who joins as a lecturer eventually retires in 
the same position unless he gets some higher post in some university. 


One important feature of the status of law teacher in Uttar Pradesh 
deserves to be noted. Most of the full-time teachers of the affiliated 
colleges practise in the courts. In fact, they enjoy the double benefit of 
a full-time teacher with U.G.C. scale of pay and the advantage of law 
practice as an advocate. Table III illustrates the point. 


Students’ Admission and Facilities 


The institutions imparting legal education have always been known 
for overcrowding. One would have thought that the Bar Council 
requirement of 80 students per section and teaching for not less than 
18 hours a week would be able to restrict admission of students depend- 
ing upon its teaching and accommodation capacity. But the situation 
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TABLE II 
Name of Institution Number of Number of Student- 
students teachers teacher 
ratio 
1. Law Department, 
Aligarh Muslim University. 544 18+3PT 1:25 
2. Law Department, 
Banaras Hindu University. ait 32+2PT EZ 
3. Law Department, 
Allahabad University, Allahabad. 2133 24+4PT 1:80 
4. Law Department, 
University of Gorakhpur, 
Gorakhpur. 727 19+4PT 1:36 
5. Law Department, 
University of Lucknow. 6095 42+ 6PT 1:152 
6. C.MLP. College, Allahabad. 1000 15+4PT 1:59 
7. Allahabad Degree College, 
Allahabad. 1640 10 1:164 
8. Shia College, Lucknow. 3500 12+6PT 1:233 
9. D.A.V. College, Lucknow. 1800 7+2PT 13224 
10. J.N. College, Lucknow. 1900 18 1:105 
11. D.A.V. College, Kanpur. 1910 3+422PT 1:136 
12. V.S.S.D. College, Kanpur. 749 9 1:83 
13. Brahmanand College, Kanpur. 394 NM wa 
14. Bundelkhand College, Jhanshi. 2300 11 1:209 
15. Agra College, Agra. 2500 2h 1:92 
16. Saket College, Faizabad. 1193 9 1:132 
17. K.N. Institute, Sultanpur. 230 4+1PT 1:51 
18. Barielly College, Barielly. 2000 13 1:133 
19. Law Department, 

- University of Nainital. 352 5 1:170 
40. St. Andrews College, Gorakhpur. 852 7 1:122 
91. A.P.N. College, Basti. 635 5 1:127 
92. S.V. College, Deoria. 1233 6 1:205 
23. S.N. College, Azamgarh. 1120 8 1:140 
24, T.D. College, Jaunpur. 1166 10 1:116 
25. B.S. College, Gangapur. 363 7+1PT 1.48 
26. H.C. College, Varanasi. 1165 144+-1PT 1:80 


Ao1 sia 


INDIAN BAR REVIEW 


TABLE III 
Name of the institution : Strength of Full-time 
full-time teachers 
teachers practising 
in courts 
1. Shia College, Lucknow 12 — 
2. D.A.V. College, Lucknow 7 — 
3. J.N. College, Lucknow 18 — 
4. Dayanand College, Kanpur 3 NM 
5. V.S.S.D. College, Kanpur 7 7 
6. Bundelkhand College, Jhansi 11 éi 
7. Agra College, Agra 27 21 
8. Saket College, Faizabad 9 1 
9. K.N. Institute, Sultanpur 4 ao 
10. Bareilly College, Bareilly 15 15 
11. Meerut College, Meerut 31 10 
12. C.M.P. College, Allahabad 15 ys 
13. Allahabad Degree College, Allahabad 10 fs 


obtaining in colleges isnotso. Further, the State Government policy 
of taking 80 per cent of the tuition fee collected and paying the entire 
salary of teachers and staff should have discouraged institutions from 
admitting students indiscriminately beyond their capacity. But unfor- 
tunately, the law colleges throughout the State are terribly over- 
crowded. 


Some simple conclusions can be drawn without any risk of contra- 
diction. Though merit is generally the criterion for admission it is 
eventually over-looked because of the staggered and unsystematic admis- 
sion procedure. For example, there are institutions which admit on the 
basis of first come first served basis. There are others which would 
declare their admissions closed and would re-start after an interval ofa 
few months. This process ensures the admission of candidates who are 
privately promised that their admission would be done after an interval 
during which good and meritorious students would be automatically 
driven away. Such institutions continue the admission process almost 
up to the date of examination. This is explained in terms of student- 
pressure if they are challenged. 


Though admission to law is restricted for graduates, a significant 
percentage of those admitted have already one or more post-graduate 
degrees. There are students who are rejected from other disciplines 
and join the law course with the understanding that law degrees can be 
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obtained without effort because of liberal evaluation, possibility of large- 
scale use of unfair means and questions being of stereotype nature which 
do not require analysis and comprehension. 


The attendance in classrooms is very poor invariably in all the 
colleges. On an average hardly 20 per cent students only attend the 
class. Many teachers have abandoned the practice of taking attendance. 
In practice in many places though law is part of the regular course, it is 
operated in a fashion that can be equated with private examinations. 
Since most of the law students do not attend classes, they do not recog- 
nise their teachers nor the topics discussed in the class. Some of them 
go only once in a year when they have to take their annual examination. 


Courses, Teaching and Assessment 


The LL.B. programme is of three years’ duration in all the colleges 
and university departments. However, the Kanpur and Bundelkhand 
Universities provide a two-year LL.B. (General Degree) also. 


The Bar Council of India has prescribed the subjects to be taught 
compulsorily and the minimum number of optional papers which LL.B. 
student has to offer. This is largely followed in most centres of legal 
education. There are, however, some modifications which violate the 
spirit of the Bar Council norms. For example, Agra University has only 
one paper for Indian Constitution and Indian Legal History. In some 
places in the name of curricular reforms there have been changes effected 
not always academically wholesome. In each year six papers are taught 
and examined. 


As far as practical training is concerned, many universities consider 
the requirement fulfilled by just having a paper on pleadings and draft- 
ing. In Gorakhpur university there is a separate paper on practical 
training, where through moots and court visits students are given clinical 
education. Students are assessed in this paper by a board which includes 
external examiners with long years of practice at the bar. The Banaras 
Hindu University has a well integrated programme of clinical legal 
education through a legal aid clinic in the faculty. Students can offer | 
the programme in lieu of optional papers. 


Regarding the duration of the classes, the Bar Council norms of 
three hours a day is followed only in paper even in some university 
departments. The two Central universities and Gorakhpur University 
seem to have longer periods of instruction than what is required by the 
Bar Council. Some universities like Lucknow, Gorakhpur and Faizabad 
have tutorial work prescribed for students. 
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The Bar Council requirement of attendance is faithfully reproduced 
in the ordinance of all the Universities; however, it would be a surprise 
if it could be pointed out that any student had been detained since 1977 
in any of the State universities because of shortage of attendance. 


The assessment of student performance is generally made by an 
annual examination. However, at Banaras, Aligarh and Gorakhpur 
Universities, there is semester system in practice. A very limited pro- 
vision for internal assessment on the basis of tutorial work is found in 
some universities. In most universities questions are set on the theore- 
tical pattern which makes it easy for students to pass with high percen- 
tage of marks by reading some guides and solved papers. Large-scale 
cheating and mass copying at examinations are reported from many 
centres. 


In the whole State only the university law faculties at Aligarh and 
Banaras publish law journals. Many teachers in the State universities 
do not have research qualifications and there is very little encourage- 
ment for the faculty improvement programmes. 


Concluding Observations 


The State of legal education in Uttar Pradesh is indeed in bad 
shape. Unless there is sufficient will-power and strong determination on 
the part of the Bar Council of India, changeover to the new scheme 
will not be smooth. At present there is pervasive flouting of the Bar 
Council norms in respect of buildings, admissions, attendance and 


coaching. 


Existence of a large number of part-time students and the preval- 
ence of full-time teachers actively practising in courts militated against 
reforms in legal education. In other words, evils in law education in 
the State are not so much due to lack of resources but due to indifferent 
and weak attitude of monitoring and controlling agencies. The Bar 
Council of India is yet to show its teeth and the concernd universities 
are handicapped inasmuch as they can penalise only the students and 
not the colleges. Correcting the erring colleges is a power vested in the 
State Government and the managements. Every move taken by a 
university with a view to bringing some order in the prevailing chaos 
results in direct confrontation between the university officers and students 
of the college, the college management enjoying the conflict from a 
distance. Because of several reasons the State Government is yet to 
realise that law education is a serious matter and it has to be controlled 
according to the norms of the Bar Council. Unless the State Govern- 
ment and the Bar Council determine the number of admissions in each 
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institution on the basis of its resources and viability and come forward to 
impose penalties for violation, there cannot be any improvement in the 
present situation. If the Government is unable to give resources for all 
the existing colleges, there is no harm in winding up a few non-viable 
colleges and in merging some of them with a view to optimum use of 


available resources. Of course, the teachers of such institutions can be 
absorbed in the other colleges. 


It is the requirement of own building for every college which 
constitutes a major problem for law colleges in the State. While the 
university departments can get assistance from the U.G.C. and the State 
Government, the colleges need special assistance from the Government. 


The Bar Council has to persuade the State Government to increase 
the number of teachers at least in the same proportion as in other 
faculties. If the Government finds it beyond its resources, there is no 
harm in winding up a few colleges or in amalgamating such resources 
of a few colleges as can be transferred from one institution to the other. 
The coming into existence of a separate law college will largely elimi- 
nate the problem of diverting law faculty resources for the benefit of 
other faculties. | 


As far as university law departments are concerned, the Central 
universities are well endowed. Evenin the case of State universities 
the law departments of Allahabad University and Lucknow University 
may not be short of teachers and accommodation once they reduce the 
number of admissions to the level permissible under the Bar Council 
Rules. Therefore, it is only the two remaining departments which are 
to tax the State Government resources for the extension of their build- 
ings and increase in staff strength. 


In addition to what has been stated above the following suggestions 
are mooted for eradication of the evils that have been found prevalent 
in legal education in the State as it is being imparted today : 


(a) There should be formed a State Council for Legal Education 
with powers to supervise and coordinate the functioning of 
institutions imparting legal education in the state. It should 
consist of representatives of the State Government, the Bar 
Council, Deans of the Faculties of Law of different universities 
in the State and some eminent persons associated with law and 
legal education. 


(b) Every institution must prepare and submit an annual report 
which should be discussed by the Council and, if necessary, 
appropriate directions be given by it. 
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(c) The Council should get every institution periodically (say 
every three years) inspected. 


(d) The admission of students should be made after a combined 
pre-admission test. If this scheme is not feasible immediately, 
the admission to all the colleges affiliated to a university 
should be regulated on the pattern of B.Ed. admission in the 
State. 


(e) The Faculty Improvement Programme should be made appli- 
cable to law teachers in the colleges. 


(f) The full-time teachers should be prevented from simultaneously 
practising in the courts. However, exception may be made in 
genuine cases conducted on behalf of the Legal Aid clinics. 


(g) It may be specifically provided that the principals of future 
law colleges shall be chosen from the field of law and their 
qualifications should not be less than that ofa readerina 
university. 


If the above suggestions are honestly implemented it should put 
the legal education in the State on the right lines. 


The plus points in legal education in the State are basically of two 
kinds. In the first category come the various constructive measures 
taken by the State Government. As already stated above, the statutes 
limit the number of part-time teachers to a maximum of 25 per cent of 
the total strength of a department; LL.M. has been prescribed as the 
minimum qualification for recruitment of the law teachers; a pattern of 
selection has been provided which leaves little room for manipulation ; 
all the teachers are uniformly put in the U.G.C. pay scale, and the 
State Government undertakes the responsibility of paying to all the 
' teachers directly from the Government treasury. Secondly, there are 

six university law departments spread over different parts of the State 
and out of this, five are well-established. They have the provision and 
also the necessary resources to impart legal education up to post- 
. graduate level in law and also provide for research. This can ensure a 
steady flow of qualified teachers on the one hand and on the other 
these law departments of the universities can play a very useful leader- 
ship role in their respective areas so as to keep the law colleges in the 
area fully up-to-date in terms of course content, teaching methodology 
and latest researches in the different branches of law. It is not nece- 
ssary to mention that the university law departments are fully equipped 


Ge 286 


Vol. 10 (2) : 1983 


for the job suggested above. The law departments of the universities of 
Varanasi and Aligarh are supported by Central Government grants and 
undoubtedly they are not short of resources. The law department of 
the University of Gorakhpur, even though hardly 25 years old, has not 
only been able with its limited resources to model legal education stric- 
tly according to Bar Council and U.G.C. norms, it is moving ahead to 
make its own contribution in the area of modernisation of courses, 
teaching methodology and research. Given proper leadership and pre- 
sent definite will for revitalisation, even the State universities of 
Allahabad and Lucknow can recapture their old form and vitality. Both 
the universities are located in High Court towns; they get best possible 
students, they have good number of faculty positions; and they have a 
past to inspire and draw upon. In conclusion it can be said that though 
legal education in U.P. is full of varied maladies at different places, its 
future is not bleak. With the activisation of controlling and monitoring 
arrangements and investment of at least the minimum necessary re- 
sources, the future of legal education in the State can look up. 


ea fi em oe ne 


LEGAL EDUCATION IN MADHYA PRADESH 


G.P. TRIPATHI 


Ninety percent of colleges and schools in Madhya Pradesh are 
managed by the State Government and the rest ten percent only by 
private societies. As compared to other States, ‘college culture’ 
prevails over the ‘university culture’ in M.P. It is not the university 
which gives lead to the colleges; rather, the need of the university is 
structured in the light of what goes on in the colleges. Some of the 
colleges are situated in the interior which is almost inaccessible. English 
is no longer heard of in school curriculum; Hindi is not read because 
it is the mother-tongue. Students {can neither read nor understand 
English and the problem for law students starts from this basic 
disability. When they seek admission to law, they know neither Hindi 
nor English. How to teach law without some working knowledge of 
English on the part of students is a problem in the universities in 
Madhya Pradesh. 


The universities in the State are divided in two kinds, (i) residential- 
cum-affiliating and (ii) purely affiliating. There is no purely residential 
university in the State as obtains elsewhere. Expansion of literacy 
becomes the target, and improvement of quality at best is only an 
incidential by-product. Other States in the country have at least one 
or two residential universities for quality improvement as well. No one 
in the university system seems to be concerned with the quality of legal 
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education in the State. The result is none of the universities remains an 
ideal institution and there is hardly any set goal for excellence in educa- 
tion. The problem is well illustrated by the condition of legal education 
in the State which has never been subjected to any evaluation by any- 
body of either in the university or.in the Government. 


The State of M.P. is the only State in India that has a common 
boundary with as many as seven States, i.e. Uttar Pradesh, Bihar, 
Orissa, Andhra Pradesh, Maharashtra, Gujarat and Rajasthan. The 
present area was drawn from Madhya Bharat, Vindhya Pradesh and 
Gwalior. It has 45 districts and 186 tehsils including eleven revenue 
divisions i.e., Bhopal, Bilaspur, Gwalior, Chambal, Indore, Jabalpur, 
Rewa, Hoshangabad, Raipur, Sagar and Ujjain. Each division except 
Bilaspur and Hoshangabad has a university. The State Government 
has announced its decision to set up a university in Bilaspur. Each 
university has a law faculty. However, teaching departments in law are 
functioning only in Sagar, Jabalpur, Ujjain and recently in Bhopal and 
Raipur. Rest of the universities are having LL.B. course in the colleges 
affiliated to the university concerned. There are 72 law colleges/ 
departments of law in Madhya Pradesh affiliated to eight universities. 
Three universities alone have a professor of law to head the department. 
In addition, there are five posts of college teachers in reader’s grade 
and four posts of readers and about 95 posts of lecturers in the uni- 
versities and colleges teaching law in the State. Sagar and Bhopal are 
the only universities that have university professor of law. In Jabalpur 
the post of professor of law is vacant. 


The universities are governed by the Madhya Pradesh Universities 
Act, 1973. 


A. Residential-cum-Affiliating Universities 


(1) Dr. Hari Singh Gour Vishwavidyalaya—Sagar: The University of 
Saugar (now re-named as Dr. Hari Singh Gour Vishwavidyalaya) is the 
oldest and the biggest University of Madhya Pradesh. Its territorial 
jurisdiction extends to more than a dozen districts. It has a law depart- 
ment since 1946 when the university was established. The founder of 
the university was a great jurist of his time; yet the law department of 
this university remained neglected throughout. Three or four persons 
started law teaching without even taking any honorarium during evening 
hours, and this position continued till 1981. The honorarium payable 
to teachers was Rs. 200/- per month and to head of department was 
Rs, 300/- per month. Every teacher except the head of the department 
was appointed for six or seven months, say, from September to March, 
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each year. He did not get any salary for summer vacation. The law 
department did not have any office, or furniture or building of its own. 
It had only one whole-time permanent peon. A part-time clerk was 
provided for looking into routine matters. Everybody who wanted 
admission was allowed freely and permitted to take the examination. 
Neither class attendance was taken nor any records were maintained. 
No meeting of academic bodies was ever convened. Even bodies like 
research degree committee and faculty board and examination commi- 
ttees were never constituted. Mass copying in examination was the 
accepted practice. The syllabii for LL.B. classes were probably last 
drafted in 1969 when the three-year courses were started. Since then 
nobody took interest in the syllabii of LL.B.; LL.M. examination was 
conducted by registration alone till 1973 when on an objection from 
Uchcha Siksha Anudan Ayog, it was stopped. 


During the Fifth Plan period one post of lecturer and one post of 
professor were created. One post of professor, two posts of readers and 
six posts (whole-time) of lecturers are being created with effect from 
July 1983. The department does not have separate building except 
Where it houses its office. LL.B. classes are held in the social sciences 
block of the university from 8.00 A.M. to 12.00 noon and LL.M. 
classes are held from 11.00 A.M. to 3.30 P.M. 


Dr. H. S. Gour Vishwavidyalaya, Sagar, has well planned and 
modern syllabii for LL.M. classes. It includes subjects like law and 
society, methodology of research and methodology of teaching as 
foundation courses in LL.M. Part I. At LL.M. II, the university offers 
specialisation in two branches. Legal education in India is a compul- 
sory paper in LL.M. II, in addition to four written papers, dissertation 
and viva-voce examination. 


Dr. Hari Singh Gour Vishwavidyalaya, Sagar has 60 colleges, affi- 
liated to it, out of which law is being taught in as many as ten colleges. 
Three are private law colleges, Damoh (since 1965), Khandwa and 
Chhindwara (since 1962), seven are departments in government post- 
graduate colleges situated at Seoni, Waraseoni (since 1966), Mandla 
(since 1981), Narsinghpur (since 1979) Hoshangabad, Burhanpur and 
Harda. 


Student Enrolment : The university department has 300 students in 
LL.B. Part I followed by Chhindwara (197), Seoni (150), Damoh (60), 
Burhanpur (60), Harda (55), Betul (42), Waraseoni (35), Narsinghpur 
(30), and Mandla (25). 


Jabalpur University : Prior to the establishment of Jabalpur 
University law department, Hitkarini Law College and N.E.S. Law 
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College were shouldering the responsibility. Recently, Sanjay Gandhi 
Law College at Katni has also been started (since July 1981). All the 
three are privately managed colleges. 


_ The university department has one professor (vacant), three readers 
and two lecturers in addition to four part-time lecturers. It runs 
LL.B. three-year course, LL.M. two-year course and doctorate in law. 
The department of law has produced three or four Ph.D. scholars. 


Bhopal University : University of Bhopal was mainly an examin- 
ing body so far as law is concerned till 1981 when the present Dean, 
Professor P. L. Srivastava, shifted from Jabalpur to Bhopal. A _ post- 
graduate department of law has been established in the Bhopal Univer- 
sity campus and LL.M. teaching is now imparted there. In addition, 
the LL.M. classes are also run in Government Hamidiya College, 
Bhopal. 


Bhopal University has seven colleges affiliated to it. Two are 
departments of the Government colleges at Bhopal and Sihore. The 
rest are privately managed being situated at Vidisha (since 1958), Ganj 
Basoda and three at Bhopal itself. 


The university department of law has one professor alone and 
teaching is carried on by borowing the services of whole-time teachers 
from Government colleges. During the current plan, some posts of 


readers and lecturers are being created. 


As regards Government colleges, there are college professors (in 
reader’s grade) and college lecturers; in private law colleges, everybody 
including principal is on part-time basis. 


Vikram University, Ujjain : As regards legal education, the 
university has large responsibility with as many as 11 law colleges being 
affiliated to it in addition to the law department in the university. But 
the unfortunate thing with the law department of this university is 
that it is still on wholly part-time basis. It has neither whole-time pro- 
fessor nor readers/lecturers. Happily, it has no LL. M. classes. Six of 
its colleges, Dhar, Agar-Miva, Khargaon (since 1969), Jhabua, Devas 
and Rajgarh (Biaora) (since 1950) are departments of Government 
colleges. The remaining four, situated at Shajapur, Sandeepan Law 
College, Ujjain, Sujalpur, Mandsaur and Neemuch (since 1965) are 
private law colleges. 


Ravishanker University, Raipur: Raipur University was orginally 
an examining body with as many as ten law colleges affiliated to it. It 
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did not have any university department of law till 1982. The post- 
graduate department has now been started with one reader and one 
lecturer, on whole-time basis. Jagdalpur and Ambikapur are Govern- 
ment colleges. Law is taught as one of several subjects in the colleges. 
D.B. Law College and Chhattishgarh Law Colleges are in Raipur. 
N.E.S. Law College and Janjgir Law College are in Bilaspur. In 
addition to the above, Raigarh, R.C.S. Law College (Keshari dih) 
(Durg),Bhilai and Rajnandgaon have one law college each. 


The teaching in law colleges in the evening is by part-time teachers. 
There are no whole-time lecturers in any of the law colleges. 


The Universities of Sagar, Jabalpur, Bhopal, Ujjain and Raipur 
are residential as well as affiliating universities. The Universities of 
Rewa, Gwalior and Indore are purely affiliating Universites. These 
do not have Law departments in the University. Law is taught in the 
college alone. Some of these are departments of the Government 
colleges whereas others are private law colleges. 


B. Affiliating Universities 


A.P.S. University—Rewa : Awadesh Pratap Singh University, Rewa, 
is the largest afflliating university of M.P. It has 14 law colleges. 
T.R.S. College, Rewa, is the oldest college (since 1948) affiliated to 
Rewa University. The college has LL.B. and LL.M. classes. Other 
Government colleges having law departments are situated at Sidhi, 
and Tikamgarh (since 1982). In addition, Tyonthar, Chalkghat (since 
1971) Mauganj, Satna, Singrauli, Shahdol, Budhar, Chhatpur (since 
1983) Nawgaon, Panna and Janata College Rewa, are other places 
which have law colleges affiliated to A.P.S. University, Rewa. 


Jiwaji University—Gwalior : This university, too, like Rewa, does 
not have law department in the university. It has six law colleges 
which are departments of Government colleges affiliated to it. M.L.B. 
College, Gwalior, has provision for both LL.B. and LL.M. teaching. Rest 
of the colleges have only LL.B. classes. Morena, Shivpuri (since 1974) 
Bhind and Guna are departments of Government colleges and Madhav 
Law College, Gwalior, is privately managed law college affiliated to 
Jiwaji University, Gwalior. 


Ahilyabai Vishwavidyalaya—Indore: It is also purely affiliating 
university with no law department in the university. Three law colleges 
are affiliated to it which are situated in Indore itself whereas the fourth 
one is situated at Mhow. It has only four law colleges. Government 
Arts and Commerce College, Indore, has a law department which holds 
classes for LL.B. and LL.M. 
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Comments on Legal Education 

The condition of iegal education is nowhere ideal. Itis only a 
question of being satisfactory or otherwise. The State of Madhya 
Pradesh falls in the latter category. The reality as known to everybody 
is that those who are successful never decide to join LL.B. More than 
60 per cent students keep on trying for jobs while studying for LL.B. 
and barely 10 per cent of the successful candidates join the bar, 3 per 
cent on choice and 7 per cent under compulsion (in absence of any other 
choice). This happens due to absence of proper planning and effective 
coordination between U.G.C., Universities and Bar Council of India. 
U.G.C. controls the purse, Bar Council lays down standards and the 
university is left unheard. The State never bothered for raising the 
quality of legal education like some other neighbouring States. 


If a State like M.P. has just three professors only in all the univer- 
sities under it to develop legal education, one cannot expect anything 
better. 


Patterns of Administration in M.P. Universities 


In 1973, M.P. Universities Act 1973 was passed. Earlier to it, each 
university had its own Act, statute, ordinances and regulations. The Act 
of 1973 is a certified Act common to all the universities except the 

_Agriculture University, Jabalpur, and the University of Music and Fine 
“Arts at Khairagarh. At the top, there is a coordination committee at 
the State headquarters at Bhopal. The Chancellor, i.e., the Governor, is 
its chairman. All the Vice-Chancellors (known as kulpati) of all univer- 
sities are its members. The Secretary of Education of the State Govern- 
ment is its ex-officio secretary. The Minister of Education and members 
of Uchcha Siksha Anudan Ayog are some of its other members. This 
is highest body common to all the universities. Its decisions are bind- 
ing on all the universities of the State. 


Besides, there is one Uchcha Siksha Anudan Ayog in the State 
which works as a post office between the universities and the Govern- 
ment. No grant flows out to any university until the Ayog agrees to it. 
No new department/college can be started until the Ayog issues fitness 
certificate. This is the legal position. The Ayog consists of a chairman 
and two members. It has a secretary also. All are educationists drawn 
from colleges or universities. This is also known as the State U.G.C. 


At the university level, there are the Executive Council, the 
Academic Council, the Faculty Board and the Board of Studies. 
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Research Degree Committee, Examination Committee and Results 
Committee are other important university bodies. The Academic 
Council and Executive Council of Sagar, Rewa, Jabalpur and Ujjain 
have been dissolved. Administrators are looking after these universities 
since last year. The rest of the universities are, however, retaining 
their Executive and Academic Councils. Autonomy of the universities 
is a myth. 


Student admission : Rules of admission are almost uniform through- 
out the State. Admissions to LL.B. Part I class are made on the basis 
of marks obtained in qualifying examination. No candidate getting less 
than 40 per cent can ever be admitted except in case of Scheduled Castes 
candidates in which case minimum qualifying per cent is 35. Women 
candidates having domicile in M.P. may take law privately. However, 
they cannot enrol themselves as advocates and so cannot practise. 


Selection and recruitment of teachers: The teachers in the university 
department of law are appointed by duly constituted selection com- 
mittees in terms of Section 49 of the M.P. Universities Act, 1973. 
Whole-time teachers in Government degree colleges are appointed 
through Public Service Commission. The job of college teachers is 
transferable. Part-time teachers may also be appointed through sta- 
tutory selection committees but they are ordinarily appointed by the 
kulpati or the principal, as the case may be, on the recommendation of 
the head of the law department or otherwise. Part-time law teachers 
rank as lecturers in terms of Section 76 of the State Universities Act. 


Qualification of teachers: For whole-time posts pay scale of the 
U.G.C. is given. Therefore, all the qualifications laid down by U.G.C. 
are being applied. As regards part-time teachers in the universities, 
rules are silent. As regards part-time teachers in colleges of law, the 
qualification prescribed under college code is LL.B. with minimum five 
years’ practice at the bar. Recently, the coordination committee has 
resolved to reduce the practice period from five years to two years. 


Evening classes—a great hurdle: Barring Sagar University depart- 
ment of law, LL.B. teaching in almost all other universities and law 
colleges of the State is done in the evening. This needs to be checked, 
come what may. A tough stand from the Bar Council of India will be 
a welcome move. | 
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LEGAL EDUCATION FOR PROFESSIONAL RESPONSIBILITY — 
AN APPRAISAL OF THE NEW PATTERN 


N. R. MADHAVA MENON 


» Though ‘law’ is taken to be a profession, legal education in India 
has never assumed the status of a professional course. This may seem 
paradoxical; more so when it is remembered that before university 
education in law started in the later half of the nineteenth century, legal 
practitioners used to receive their entire training while in apprentice- 
ship with seniors. Even today in England and some other countries 
the clinical component of a lawyer’s education is emphasised more than 
the academic and liberal aspects. Yet, in India, we have done away 
with even the compulsory apprenticeship programme which was a pre- 
condition for enrolment to the bar till 1961. The result has been an 
unprecedented increase in the number of ill-equipped advocates and a 
steady erosion of professional values and standards of services offered 
to the people. 


For a country of India’s size and population, the number of 
advocates in practice (about 2,40,000) is not very large. There is a 
vast hidden section of people who have been denied legal services and 
the volume of unmet legal needs of the people is indeed alarmingly 
large. But the type of lawyer we need today has to be something more 
than his conventional counterpart. He has to have a vision of the 
emerging problems, a zeal to serve the cause of justice and the ability 
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to forge new tools and techniques appropriate to the changing needs 
and times. Legal education as it obtains today is totally inadequate 
to the tasks ahead. 


Rationale For Reform 


There are two possible approaches on how the desired changes can 
be attempted for better professional education in law. One view is that 
universities and colleges of law as they are presently organised are 
incapable of imparting professional training and the bar should under- 
take to fill the bill by introducing apprenticeship under senior lawyers, 
compulsory practical courses under the Bar Council auspices and 
periodic participation in continuing education programmes intended 
to promote specialisation and to maintain higher professional standards. 
The practice followed in the case of chartered accountants, company 
secretaries and medical doctors is pointed out to substantiate the point 
of the profession itself undertaking the full responsibility for training 
of its members. Perhaps this could be the best answer; but a variety 
of structural and historical factors does not yield to such an arrange- 
ment being evolved in the case of lawyers. Prior to independence, legal 
practice was the closed preserve of a privileged few who could go to 
England for barrister’s training. With the expansion in higher 
education and the increasing demand for lawyers’ services, legal educa- 
tion spread rapidly with the bar still disorganised to be able to control 
effectively the quality of services or the competence of its members. 
Even the compulsory apprenticeship and the bar examination on proce- 
dural subjects prescribed for every new entrant and which continued 
till the beginning of 1960s in a diluted form came to be scrapped under 
pressure. The Bar Councils constituted under the Advocates Act have 
neither the infrastructure nor the resources to stem the rising tide of 
inefficiency and mediocrity in the profession. It is too much for anyone 
to expect that the Bar Councils as presently constituted can ever under- 
take the direct responsibility for imparting professional training to the 
entrants to the bar. This necessarily leads to the second possible 
approach, namely, to improve university education in law through 
selective admission, better teaching methods, improved curriculum and 
updated syllabii, compulsory programmes of practical training and strict 
adherence to norms and standards laid down for law schools. This paper 
examines some aspects of the latter approach at reform in the context of 
the recently promulgated five-year scheme of integrated law education. 


Some Misconceptions 


Few preliminary things need to be clarified before analysing the 
new scheme of legal education. Firstly, will not the new scheme 
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close the opportunities for liberal education in law for everyone 
desirous of having it either to improve one’s qualifications or to be 
able to act as responsible citizens in a democracy? Secondly. how can 
the Bar Council of India demand from universities which are them- 
selves constituted under statutes to follow the norms and procedures 
laid down for legal education by it? Thirdly, has the Bar Council the 
authority and competence to enforce the new rules? Did the Bar Council 
follow the prescribed procedures and consult the concerned authorities 
before finalising the new rules ? How does the Council propose to help 
the universities in the implementation of the new scheme and what will 
happen to those universities which refuse to follow the new rules? 


The apprehension that the new pattern of legal education will | 
close the opportunities for liberal education in law is totally miscon- 
ceived and is contrary to the expressed intention of the Bar Council 
of India. Ina ‘note’ appended to the new rules, the Bar Council of 
India declares its intention in this regard in the following words : 


and colleges in the country will continue to impart liberal 
education in law and expand it to larger sections of people by 
developing correspondence programmes, if necessary, for the 
benefit of persons in different occupations and in public life 
so as to advance their occupational goals on the one hand and 
assist the rule of law and Constitutional government on the 
other. This would mean that the country may require not 
only the existing centres of liberal education in law working 
at convenient hours in the morning or in the evening, but also 
several more such institutions in the remote corners of our 
vast country. The rules now formulated are directed towards 
professional legal education and not towards other colleges 
which may continue within the framework of the university 
system in the country. 


Legal Education : Liberal and Professional 


The position of the Bar Council of India in respect of liberal 
university education in law is now unambiguously stated and no one 
can accuse the Council that it is forcing law colleges to close down or 
is attempting to make legal education ‘elitist’. In fact for the first 
time the organised bar (the Bar Council of India) is forced to recognise 
the plurality of objectives in legal education and to limit its rule-making 
power only to professional legal education. It would be wholly un- 
realistic for the Bar Council to have attempted to reform all education 


INDIAN BAR REVIEW 


in law particularly when it is empiricially established that not more 
than 20 per cent of law graduates ever join the bar or take up legal jobs. 
Imposing the same set of norms and standards for both professional and 
liberal legal education leads to avoidable hardships, unnecessary wastage 
of resources and inevitable fall in standards. By recognising this 
obvious limitation in the scope of its rules, the Bar Council may not 
only help improve standards of professional education but also 
promote the spread of legal literacy amongst larger numbers of people 
who seek general education through unconventional methods like 
correspondence courses and the open university system. None of the 
existing law colleges needs to close down; on the contrary more such 
institutions may be opened to spread law education even amongst the 
under-graduate students. Institutions which can command slightly 
better resources would continue to give professional legal education 
besides imparting, wherever necessary, liberal education courses as 
well. 


Authority of Bar Council of India to Lay Down Standards 


Regarding relationship between the universities imparting legal 
education and the Bar Council of India for purposes of prescribing and 
enforcing standards, the Advocates Act is clear and unambiguous. 
Listing the functions of the Bar Council of India, Section 7 (h) and (i) 
of the Advocates Act, 1961, states as follows : 


*“‘(h) to promote legal education and to lay down standards of such 
education in consultation with the universities in India impart- 
ing such education and the State Bar Councils; 


(i) to recognise universities whose degree in law shall be a quali- 
purpose to fication for enrolment as an advocate and for that 
purpose to visit and inspect universities’. 


Section 49 (af) and (d) give the Bar Council of India power to make 
rules, inter alia, (a) to prescribe the minimum qualification required for 
admission to a course of degree in law in any recognised university, and 
(b) to prescribe the standards of legal education to be observed by such 
universities. By Section 24 (1) of the Act, the qualifications for enrol- 
ment as an advocate are subjected to the rules made by the Bar Council 
of India in this regard. The power to make rules prescribing the 
standards to be followed by universities imparting legal education and to 
enforce those rules through inspection of law colleges and recognition of 
degrees in law of such universities has never been in doubt and 
universities by and large followed the Bar Council of India rules in 
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structuring their law education programmes. Thus, in pursuance of the 
Act and the rules, all universities imparting legal education in the 
country changed over in 1962 to the three-year law course from the then 
prevailing two-year programme, discontinued double courses and revised 
the curriculum to reflect the Council-prescribed compulsory and optional 
subjects. 


Of course, several universities also had started non-professional 
courses such as a two-year general law degree through correspondence 
education. Universities have the authority and the competence to 
decide what courses and degrees they offer and how they prepare the 
students for such degrees. Only in the limited area of preparing 
students for enrolment as advocates, universities are subjected to Bar 
Council rules which are actually framed in consultation with the 
universities themselves. 


Apart from the consultation process, the Bar Council of India in the 
matter of legal education is obliged to give due regard to the advice of 
an expert committee (Legal Education Committee) which is constituted 
under Section 10 (b) of the Advocates Act. Thus Parliament has taken 
every care to reflect the academic concerns and professional needs in the 
legal education scheme formulated by the Bar Council of India for 
universities to follow. The only option open to the universities once 
the scheme is finalised by the Council is to faithfully implement them. 
Alternatively they can decide not to impart professional legal education 
at all. 


Consultation Process in Determination of Standards 


Yet another comment to the new rules often heard from college 
managements and some section of law teachers is about the alleged non- 
fulfilment of the consultation procedure prescribed under the Act. 


Section 7 (h) requires the Bar Council of India to lay down 
standards in consultation with universities and State Bar Councils. The 
Council did consult the concerned bodies time and again during the five 
years the scheme was under consideration. The preamble to the rules 
specifically states the evolution of the reform proposals through the 
Legal Education Committee of the Bar Council of India in consultation 
with the universities and State Bar Councils. It is revealing to note the 
nature and scope of consultation which actually took place in formulat- 
ing this admittedly drastic set of changes in legal education. 


| The idea of a total change in the structure and method of legal 
education came up in the context of (a) the failure of earlier reforms in 
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improving standards; (b) the adoption of the 10+2 pattern of higher 

@econdary school education as a national policy; and (c) the recommen- 
dation of the Education Commission (1964-’66) that selective admission 
based on competitive merit alone can improve standards of higher 
education. According to the Education Commission, “a stage has now 
been reached in the process of educational expansion in the post- 
independence period when the policy of selective admissions will have to 
be extended to all sectors and institutions of higher education.” The 
Commission further observed : 


“The standards in any given system of education at a given 
time depend upon four elements, namely, 


(i) the structure or the division of the educational paramount 
into different levels or stages and their inter-relationships; 


(ii) the duration or total period covered by the different stages; 


(iii) the extent and quality of essential inputs such as teachers, 
curricula, methods of teaching and evaluation, equipment 
and buildings; 


(iv) the utilisation of available facilities of these elements are 
inter-related, but they are not of equal importance.” 


The question naturally arises as to what is the scope of the 
expression “‘laying down standards of legal education’’ under Section 7 
(h) of the Advocates Act. In the light of what is stated above by the 
Education Commission, it is apparent that this function of the Bar 
Council of India is intended to include not only the prescription of 
subjects to be taught but also to determine, inter alia, the duration of 
the course, the eligibility for entry into the course, the content and 
distribution of subjects in the curriculum, the hours of teaching, the 
text-books to be followed, the nature and extent of physical and intellec- 
tual facilities required, the qualifications of the teachers etc. This is 
neither new nor extraordinary procedure for professional education. 
The Medical Council, the Dental Council, the Nursing Council, the 
Pharmacy Council and such other professional organisations do exercise 
these powers in varying degrees according to the demands of circums- 
tances in order to fulfil their statutory and professional obligations of 
maintaining standards on the part of their members. This power of 
professional bodies to lay down norms determining the qualifications and 
training of its members exists in other countries as well. In England the 
academic requirements for barristers and solicitors are determined by the 
respective professional bodies and not by the universities which happen 
to teach the bar-prescribed academic courses. 
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The consultation process which the Bar Council of India went 
through in adopting the new pattern of legal education included an 
initial national seminar involving the concerned interests, a tentative 
policy framework emerging from the seminar circulated to the univer- 
sities and State Bar Councils as recommended by the Legal Education 
Committee, a tentative set of rules based on the policy and as revised by 
the comments and suggestions received from the bodies consulted, and 
finally a joint meeting of the Bar Council of India, Legal Education 
Committee, selected law teachers, U.G.C. law panel and representatives 
of the Union Ministries of Education and Law. The entire process took 
five years to complete during which the Bar Council of India kept the 
universities and law colleges informed of the impending changes and 
required them to adopt some preliminary steps to facilitate the changes 
proposed. The seminar at Bombay in August 1977 where the consensus 
for drastic changes emerged was attended by vice-chancellors and deans 
of law faculties of various universities and representatives of the State 
Bar Councils. These are the two constituencies with which consultation 
is required by the Act. The seminar, of course, agreed on a four-year 
course after 10-+2, though many participants strongly pleaded for the 
duration to be of five years. The possibility of allowing graduates to 
complete the law course in three years was also contemplated in the 
draft scheme originally circulated by the Bar Council of India. 


The responses to the draft proposals have been varied and complex. 
Out of 11 State Bar Councils which responded, ten had approved the 
scheme either in toto or with minor modifications. Amongst the 70 or 
more universities imparting legal education in the country only 46 
universities responded and of them 38 universities have supported the 
scheme, some with minor changes. Even among the eight universities 
which did not approve of the new pattern of legal education, some have 
appreciated its merit and desirability, but expressed difficulties in imple- 
mentation without additional resources. 


Two aspects on which some universities strongly canvassed for 
amendment in the draft rules related to the duration of the new course 
and the multiple entry proposed. It was the view of the experts that 
one year is too short a period to teach pre-law subjects and, therefore, 
the course ought to be of five years’ duration. Secondly, multiple entry 
would defeat the purpose of an integrated programme of education and 
would tend to raise a variety of complications in implementation. As 
such, some universities and academics desired the rules to be amended 
to allow only single entry at the first year of the five-year course. Both 
of these suggestions were unanimously approved by the Legal Education 
Committee in its joint meeting with the Council and Government repre- 
sentatives. The rules thus formulated were again vetted by the Bar 
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Council of India before its final adoption with a view to mitigating the 
possible hardships which universities and State governments might face 
during its implementation. The Council gave yet another opportunity 
for the concerned interests for raising objections and suggesting alternate 
modes of implementation. In this regard it heard at length the repre- 
Sentatives of the Maharashtra, Gujarat and Uttar Pradesh State Bar 
Councils and also delegations of law teachers including that of the All- 
India Law Teachers’ Association. The reduction in the number of 
teaching hours stipulated (from 64 hours to 54 hours each day), the 
revision of the permissible strength of part-time teachers (from 25 per 
cent of total teachers to 50 per cent) in law colleges and the extension of 
time for continuing with the old three-year law course to meet the just 
expectations of students have been incorporated in the rules at the 
instance of the State Council representatives or of the law teaching 
community. 


Role of Council in Implementation 


A criticism often levelled against the Bar Council of India is that 
the Council is never serious about its rules on legal education and allow 
them to be flouted by colleges with impunity. In this regard it is pointed 
out that despite concrete evidence of the existence of bogus colleges with 
no full-time teachers, no libraries and no regular classes continuing to 
admit large number of students, the Council never took steps to disaffi- 
liate such colleges or de-recognise the degrees of universities which allow 
affiliation of such colleges. It is further stated that for the Council 
passing resolutions and laying down rules seem enough to promote 
standards of legal education; it is either unaware or pretend to be so of 
the realities and problems of legal education in different States. 


There isan element of truth in the above allegations. By not 
acting against the erring coileges the Council has discounted the good 
work of promising law colleges. The Council could have followed up 
its recommendations with institutional and possibly financial support 
either with its own resources or through mobilising assistance from 
related agencies, government or private. Universities are autonomous 
bodies and education particularly of a professional type is a co-operative 
enterprise where mere commands even from the duly constituted 
authorities will be unwelcome and, occasionally, counter-productive. 
What is, therefore, required is a process of mild persuasion, strict 
monitoring of implementation, constant co-ordination of efforts and 
continued mobilisation of educational inputs and supportive services at 
least to selected institutions which may, in turn, compel change in others 
as well. 
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Jn all fairness to the Bar Council of India one must concede that at 
least in respect of the new pattern, the Council does acknowledge its 
responsibilities to the teaching institutions and through a series of steps 
has demonstrated its intention to support the follow-up action required 
for effective implementation. To illustrate the point one can indicate 
the two-year grace period granted to all colleges/universities without 
their asking for the change over to the new scheme. This is in addition 
to the notice of change from 1982 which the Council gave to all univer- 
sities as early as in 1979 itself. Nonetheless the lack of resources and 
inability to plan the change on the part of some universities pursuaded 
_ the Council to be realistic and grant another two years for the introduc- 
tion of the scheme. At the same time the Council did not want to let 
down those universities which planned for the change from 1982 accord- 
ing to the instructions of the Council in 1979 and brought into force the 
new rules from June 1982 thus enabling such universities to go ahead as 
they had planned.1 


Secondly, at the instance of the Council, the Bar Council of India 
Trust has taken up the preparation of text-books on all pre-law subjects 
so as to make standard materials available at cheap prices on these 
newly introduced subjects. Thirdly, the Trust has expressed its willing- 
ness to consider organisation of teacher training courses in collaboration 
with the universities for orienting law teachers in the teaching of law- 
related social science subjects. Fourthly, the Council took up the matter 
of grant in-aid to law colleges with the respective Governments of the 
States in which law colleges are at present denied such assistance. Also, 
the University Grants Commission is informed of the prospects of addi- 
tional financial needs of law colleges which proposed to implement the 
professional programme. Furthermore, items such as buildings which 
require capital expenditures have been phased in sucha way under the 


rules as to enable institutions to meet the requirements over a period of 
four to five years only. 


Again at the instance of the Council, the Trust has taken up 
measures to set up a National Law University at Bangalore under the 
sponsorship of the Council to pioneer legal education reforms and help 
in the smooth implementation of its educational policies. Simultaneously, 
the Council has stepped up the programme of inspection of law colleges 
to identify the erring institutions and pressurise them to introduce 
reforms essential for professional education. Of course, the Act has not 
given enough teeth to the Council’s power to compel obedience on the 
part of the colleges. The Act empowers the Council only to recognise 
or not to recognise the degrees of the universities for the purposes of 
enrolment. It has no power to disaffiliate individual colleges and all it 
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can do is to ask the university concerned to disaffiliate the college, if 
necessary, under threat of de-recognition of its degrees. This is a 
circuitous and often ineffective process. Besides, it tends to penalise 
good institutions for the wrongs of delinquent colleges. Realising this 
infirmity in the implementation process, the Bar Council of India has 
now proposed certain amendments to the Advocates Act which are said 
to be under the active consideration of the Government of India. 


Why Five Years for the Law Course ? 


Despite the fact that under the new scheme students gain one full 
year in completing their law education,” the duration of five years has 
been questioned in some circles. In fact under the draft rules initially 
circulated by the Council the proposal was for four years perhaps 
excluding the practical training which was later introduced. Practical 
training which includes instruction on a variety of lawyering skills for 
six months is now prescribed as part of university education in law and 
this necessitated the extension of the course by at least six months. 
Further, the subjects on which pre-law education was found necessary by 
the Council extended to ten papers which required at least two years of 
instructional time. With the steady increase in the number and range 
of essential law courses demanding recognition in the three-year 
curriculum, it was found impossible to cut into the time allotted for law 
subjects. The inevitable result, therefore, was to stretch the pre-law 
course to two years and to integrate the practical training programme 
with the law course thereby organising the pre-law and law studies 
within a period of five years instead of the existing pattern of six 
years. 


The duration of five years after high school compares well with not 
only similar professional courses in India but also with law education in 
England, the United States and most Commonwealth countries. 


Restricted Admissions and Extended Hours of Work 


Despite the insistence of the Bar Council for limiting the number of 
students in every class and for providing library and teaching facilities at 
least on a minimum scale, most law colleges in the country have been 
working on shoe-string budget with unlimited admissions and unsatis- 
factory institutional facilities. The situation in some places has become 
so deplorable that the very basis for institutional education in law 
becomes questionable. Several universities opened correspondence 
courses in law and wanted the Bar Council to allow them to enrol as 
advocates as their correspondence programme was as good or as bad as 
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the so-called regular college-based education in law. Indeed the argu- 
ment of the correspondence course advocates was an open admission of 
the fraudulent way legal education continued at several universities. 
The Bar Council, however, stood firm in rejecting private candidates and 
correspondence course graduates being allowed enrolment and insisted 
that professional education required instruction in skills, approaches and 
standards of behaviour which could only be given through classroom 
instruction and clinical education programmes. : 


If legal education demands clinical instruction and classroom 
teaching on a systematic and organised basis, it requires that admissions 
to the law school be restricted to manageable proportions. It further 
demands diversified methods of teaching for at least five to six hours on 
every working day.4 Because legal education was never taken seriously 
in most places either by the students or by the teachers and examinations 
had become too liberal enabling even a “‘non-student” to pass without 
effort, law colleges found it possible to function at odd hours in the 
mornings or in the evenings without any real teaching taking place. For 
the majority of students a law degree was the only goal which they 
managed to get by means fair or foul with the assistance available from 
cheap guides and bazar notes. For the teachers who are mostly 
advocates, the situation suited admirably well. The managements found 
Jaw courses attractive as they generated lot of money by way of fees 
without having to invest on anything in return.® 


The organised opposition particularly from private managements 
running too many ill-equipped law colleges in all sorts of places where 
even courts do not exist is against the Bar Council rule which requires 
that “professional law education shall only be through whole-time day 
colleges” and that ‘a college will not be deemed to be whole-time day 
college unless the working time of such institution extends to at least 
five and a half hours continuously on every working day comprising 
classroom teaching for at least four hours and contact programmes 
including tutorials and library work for another one and a half hours.” 
The rule further requires the library of a law college to remain open for 
at least eight hours each working day. 


The steady expansion of different branches of law and the varied 
skills required from future lawyers necessitate fundamental changes not 
only in the content and method of legal education but also in the 
organisation and functioning of law schools. Planning and evaluation, 
inter-disciplinary approaches and perception of changing needs are now 
required in legal education than ever before. Time available for fulfil- 
ling these educational and professional goals in part-time institutions are 
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totally insufficient even if the period of instruction is spread to six or 
seven years instead of the proposed five years for day colleges. Allowing 
legal education to be continued as a casual part-time affair will be 
prejudicial to professional goals and larger public interests. There is 
indeed a strong case for extending the instruction time every day to six or 
seven hours at least in the final two years of the law course when clinical 
programmes are to be introduced. Once the day colleges are properly 
constituted and the curriculum is appropriately revised under the new 
scheme, colleges will realise the need for further time for serious instruc- 
tion in several subjects. 


Of course, an institution can choose to function between 7 a.m. and 
| p.m. or between 1 p.m. and 7 p.m. for classes and another two hours 
more for library services and can claim to satisfy technically the norms 
set by the Bar Council of India under the new rules. Perhaps till such 
time law colleges develop their own buildings and related facilities, such 
arrangements may be necessary or unavoidable. So long as the spirit of 
the new scheme is kept in mind by academicians and college manage- 
ments, these problems are unlikely to lead to any crisis in legal education. 
However, on the pretext of immediate difficulties on funds, law colleges 
shall not be allowed to continue the fraud on legal education that is now 
conveniently taking place in several places particularly in Karnataka, 
U.P., M.P., Bihar, Orissa, Maharashtra, Gujarat and some Noth-Eastern 
States. The affiliating universities in these place have to take the initia- 
tive in classifying law colleges under their control as professional or 
academic depending on the needs of the area and the resources the 
institutions would be able to mobilise. This, of course, is an unpleasant 
task and all types of pressures from vested interests are bound to 
frustrate the initiatives in this direction. Fortunately for legal education 
in many States and Union Territories there is no need for this unpleasant 
operation now as they had not in the past allowed indiscriminate estab- 
lishment of so-called law colleges with little or no resources by interests 
who wanted to make some money out of the ‘business of legal education’. 
Thus, the new scheme of professional legal education will have relatively 
smooth implementation in Kerala, Tamil Nadu, Andhra Pradesh, 
Pondicherry, Himachal Pradesh, Jammu and Kashmir, West Bengal, 
Haryana, Punjab, Delhi, Rajasthan and Sikkim. Of course, colleges in 
these States may need some additional funds, though mostly marginal 
and over a period of five years, to effectively implement the new scheme. 
But the problems are not as formidable as they appear to be in some 
other States. 


A cursory analysis of the legal education picture in some of the 
problem States will reveal the structural and organisational chaos in 
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which fraud and exploitation have become the order of the day in a 
number of so-called law colleges. In Karnataka which is the only 
State in Southern India with a large number of law colleges most of 
which are run by private individuals or institutions, unlimited 
admission is the rule. As the neighbouring States of Kerala, Tamil 
Nadu and Andhra Pradesh have limited seats and admission is selective, 
many of the degree-seekers from these States rush to Karnataka law 
colleges and take admission, some after paying varying amounts of 
what is called “capitation fee’. Attendance being not very strict, 
many of these so-called students manage to complete the course without 
having to stay in Karnataka excepting perhaps on a few occasions. 
Certainly, correspondence courses are academically far superior than 
some of these models of institutional teaching. Inspection reports of 
some of these law colleges indicate that many of them have no full-time 
teachers at all, have very few books in their libraries, have no librarian 
nor recurring library grants, no law reports, no teacher with post- 
graduate qualification, no building of its own, no adequate furniture 
and no admission policy. Some of them are found to have engaged 
local lawyers as teachers for a salary of less than Rs. 200 per month. 
Some of the colleges do not work even for two hours in the evenings. 


The picture is more grim and shocking when we examine the 
position in some of the Northern and Eastern Indian States. The 
pattern here is to keep law colleges as appendages of degree or inter- 
mediate colleges with a common principal (who more often than not 
is a science teacher) and a few part-time teachers (advocates) only. 
Admission is liberal, attendance is not insisted upon, teaching, if any, 
is carried on in a confusing mix of English and Hindi and examination 
is a show of uninterrupted mass copying. Some colleges are started 
without the permission of the Bar Council of India or even of the 
university to which it eventually got affiliated. Some colleges have 
addresses which are not easily traceable and are located in places where 
even courts do not exist. How they get their students and teachers 
and keep themselves afloat “‘in the service of higher education’’ is an 
interesting story of local politics and sheer academic and professional 
dishonesty. One can occasionally hear arguments based on a misplaced 
sense of social justice from the promoters of such institutions which 
cannot even qualify to be called “teaching shops’. The extent of 
damage they cause to academic and professional standards is incredible. 
Apart from the colossal wastage in time and money on the part of 
degree-seeking young men and women who, because of increasing 
educated unemployment, land up in the legal profession, the so-called 
legal education brings discredit to higher education generally and to 
legal services in particular. The malady is too widespread and deep 
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to drown the commendable efforts of few good colleges in the area in 
maintaining the standards and improving the quality of education. 


Given the above perspective, can any reasonable person question 
the Bar Council of India’s insistence on full-time day colleges working 
for at least five and a half hours each day and restricting admission 
to the first year for not more than 320 students each year depending 
upon the resources of each college? Can any professional college 
function effectively with over 1,600 students if it has to discharge its 
academic and professional obligations effectively. and strive for 
excellence in standards? Is it not the time to be little selective in higher 
education and more particularly in professional education where the 
public has a right to expect a certain degree of competence and skill 
from everyone licensed to practise? With the ever-expanding areas of 
law and its social application, is it not academically indispensable to 
have at least six hours of teaching every day including library and 
tutorial work to give a satisfactory exposure in the discipline to the 
prospective lawyer? The considered opinion of academic and pro- 
fessional experts in the Legal Education Committee, and the Bar 
Council of India and of the senior teachers in different universities 
cannot be dismissed as “‘elitist’’, ‘‘unreal’’ or “‘unnecessary’’. Certain 
minimum facilities and discipline are inevitable for meaningful profe- 
ssional education; and that is all the Bar Council of India rules seek 
in requiring full-time colleges and five and a half hours of working 
time for professional education in law. 


Knowledge of English and Medium of Instruction 


The Bar Council rules do not insist that law education must 
necessarily be through the medium of English though it envisages that 
ordinarily it shall beso. In fact, traditionally it has been so through- 
out the country and even today in most universities and colleges 
excepting those in Gujarat, U.P., M.P., Bihar and Rajasthan the 
medium of law education is still English. Even in these States, many 
universities and colleges still keep the English medium. 


According to the existing rules, ‘‘where the medium of instruction 
in law is not English, or where the candidate has in fact answered the 
papers for the law examination in a language other than English, he 
shall, as a condition of his enrolment, be required to pass a written 
test on proficiency in English to be conducted by a State Bar Council 
except when he has passed such a test as a part of his course of 
instruction in law.’’ This position which was evolved after elaborate 
discussion with all concerned reflects the need for language competence 
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for professional efficiency on the one hand and the changing pattern 
of medium of instruction in higher education on the other. The new 
scheme retains this position so far as the medium of law education is 
concerned. 


No one familiar with administration of justice can overlook the 
need for a working knowledge of English on the part of all legal 
practitioners at least for the next couple of decades. Supreme Court 
and High Court judgments are given in English only and they constitute 
the daily menu of the professional man. Statutes are mainly in English 
and translations without the English version is often incomprehensible 
to many. The position, of course, has to change and is changing 
slowly but steadily consistent with our Constitutional philosophy and 
legal culture. It is in this context the new Bar Council scheme of legal 
education included two papers in English and one on legal language 
in the pre-law course. This will be of great advantage from the 
students’ point of view as he will not be further burdened to study 
English independently to get “proficiency of graduate standard” and he 
will have access to standard law books and law reports even during the 
course of his education. According to the syllabus for English, what 
is intended is ‘‘to give to every law student a functional knowledge of 
the language for the purpose of communication and comprehension in 
legal work’’. This is a welcome provision, which no one, much less a 
law teacher, can take exception to. 


Conscious of the increasing tendency towards the adoption of 
local languages in courts, the Bar Council rules have introduced an 
innovative course on ‘legal language’ about which the introductory 
note makes the following explanation : 


“The legal language course is independent of the English 
language course...... The present situation demands compe- 
tence from the lawyer for using English as well as the 
local language for transacting legal business...... It is expected 
that in legal language course, proficiency in Hindi or 
other regional medium (adopted in law education) will be 
imparted so that the person, when enrolled, will be competent 
to use that medium for his professional work. Admittedly 
mere knowledge of Hindi or other regional language is insuffii- 
cient to transact legal work in that language. Therefore, the 
course on legal language will include instruction to use the 
regional language for developing proficiency with a view to 
transacting legal work through that language’’. 
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Introduction of language teaching in law colleges is too radical a 
change in the existing pattern of legal education and will require 
additional resources. However, this is not entirely new to Indian legal 
education. A compulsory course in English language is taught to every 
LL.B. student in the Faculty of Law of Aligarh Muslim University for 
the last two decades and experience has proved it to be academically 
sound and professionally useful. It should be more so under the five- 
year scheme where the law students are under-graduates and will 
naturally have much less understanding of the language. The problem, 
however, is how to organise the teaching of English in law colleges 
where language teachers are ordinarily not available. The Aligarh 
experience will, of course, be useful. The Bar Council of India Trust is 
developing appropriate teaching materials and text-books on English for 
law students in collaboration with the Central Institute of English at 
Hyderabad. Whether each law college should appoint a full-time 
English professor as is done in the Aligarh Law Faculty or should invite 
a teacher on ad-hoc basis from the language department of the 
university/college concerned or should engage part-time teachers on a 
fixed honorarium is an administrative decision to be made by each 
college according to its circumstances and resources. In any case, as 
language skills (English or other) are crucially important for advocacy, 
professional law colleges are well advised to reinforce their language 
teaching capabilities as best as possible. This is an additional function 
law colleges today will have to undertake lest the lawyer of tomorrow 
should find with all his legal knowledge ill-equipped to serve the cause 
of justice in society. 


Building and Library 


The rules require every professional college to have a building 
available for its exclusive use during its working hours. This does not 
mean that the college “building shall not be used for other educational 
purposes outside the working hours. Of course, the building should be 
spacious enough to provide classrooms, library, common room for 
students, office room, common room for teachers, residential accom- 
modation for principal and hostel for students, if required. The 
building is to be well lighted and ventilated and adequate water supply 
and sanitary arrangements are to be provided. Provision for playground 
and facilities for games and sports are insisted upon by the rules either 
in the campus or in the vicinity of the college. All these are minimum 
requirements which even university regulations require for affiliation of 
colleges. Nevertheless law colleges at least in some places have been 
treated differently and were allowed to run in congested and dilapidated 
premises, dharmasalas and in even wayside sheds. No wonder teachers 
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and students of law preferred to spend as short a time as possible in their 
~ classes or in college. 


- Of course, demanding from these colleges to have their own build- 
ings and facilities all of a sudden is equivalent to asking them to close 
down. The Bar Council rules do not compel such a result. All that it 
requires is to create a building fund and to deposit every year a certain 
sum in it so that in a period of four or five years a reasonable sum will 
be available for the building construction. This, it is submitted, is a 
most reasonable and realistic approach to the question of building for 
better professional education. 


Library for a law college is as essential as a laboratory for a science 
college. Books, reports, periodicals and reference volumes have to be 
constantly replenished to make the library an effective teaching aid for 
students and teachers. The Bar Council rules, therefore, insist on 
adequate number of books and reports and the services of a qualified 
librarian. Both are lacking in many law colleges at present. The. 
rules, therefore, insist on a minimum initial and recurring expenditure 
on the library. Besides, seating arrangement for at least 15 per cent 
of the students should be available in the reading hall of the library. 
Multiple copies of prescribed and recommended book are to be made 
available for use of students. The library shall remain open for at least 
eight hours on every working day. All these, one would agree, are 
the basic minimum for a professional law college to function effectively 
and good institutions will strive for higher library inputs to promote 
better education and research. 


The Law Teacher 


The quality of an educational institution is largely dependent upon 

the composition and competence of its teaching faculty and in this 
regard the Bar Council rules prescribe some norms which at present 
are largely ignored by many colleges. 


- The rules consider the participation of practising lawyers (advocates) 
essential for professional education in law. However, it categorically 
dismisses the idea of an exclusively part-time faculty for a professional 
college. The principal ought to be a full-time teacher in the college. 
For every 40 students there ought to be a teacher. The strentgh of 
part-time teachers shall not be more than 50 per cent of the total 
strength of teachers. Full-time teachers including the principal shall 
be holders of a Master’s degree in law. Part-time teachers other than 
one with LL.M. shall have a minimum practice of five years at the bar. 


wy 


211 


INDIAN BAR REVIEW 
Fo TEE LTS 5 Ti el SES OREO 


Of course, in places where LL.Ms are not available, the rules permit 
appointment of LL.Bs. with five years’ experience as full-time teachers 
as well. The University Grants Commission’s norms in respect of 
teaching load, salary scales, service conditions etc. are to be applicable 
to the teachers of law colleges. 


At least a minimum number of qualified, contented teachers is a 
sine qua non for effective education and the Bar Council rules are 
intended to provide at least this minimum infrastructure for a pro- 
fessional law college. A large number of law colleges which are 
university departments or government managed institutions to have 
this structure already; but several privately managed colleges in some 
States do not have it and few of them are commercial proportions 
which deliberately maintain an ad hoc arrangement of part-time teachers 
who are sometimes briefless advocates available for Rs. 200 or less in 
amonth. Their commitment to teaching is questionable. It is time 
that such institutions are disciplined and are made to follow some 
academic norms or forced out of the list of professional colleges. 


Affiliation, Inspection and Control 


The rules require the universities to recognise only those colleges 
which have the infrastructure as prescribed by the rules. All existing 
law colleges which are part of other degree colleges are required to 
become independent law colleges with qualified full-time principal 
if they want to be recognised as professional colleges under the rules. 
All existing law colleges whose affiliation is disapproved by the Bar 
Council of India on account of their non-compliance with the rules 
are not entitled to impart legal education for the purpose of enrolment 
as an advocate. For this, the Council is obliged to publish in the 
gazette and in prominent newspapers the names of universities whose 
degrees in law are recognised under the rules and a list of law colleges 
under those universities which are declared professional institutions. 
Such notification is to be sent to all the universities and State Bar 
Councils for information and necessary action. 


The rules provide for a system of inspection of law colleges by a 
committee of the Bar Council of India to ensure compliance of the 
standards laid down under the rules. Also a committee of the Counci} 
will undertake inspection when a fresh application for affiliation is 
received from a new college. The rules prohibit the starting ofa 
professional law college after June 1982 without the prior approval of 
the Bar Council of India. 


When an unfavourable report is received from an inspection com- 
mittee on a college, the same is sent to the university concerned for its 


312 


Vol. 10 (2) : 1983 


comments which together with the report are examined by the Legal 
_ Education Committee of the Bar Council of India. The recommenda- 
tion of the Legal Education Committee is considered by the Bar Council 
of India which decides on appropriate action including disapproval of 
affiliation of a college which in turn is implemented through the 
registrar of the university concerned. Information about the non- 
recognition or derecognition of the degree in law of any university is to 
be sent to all universities imparting legal education and to all State 
Bar Councils. 


The control mechanism is, of course, dilatory and often ineffective. 
No college has yet been disaffiliated nor any degree derecognised though, 
based on inspection reports, the Council moved in that direction in 
more than half a dozen instances. Yet the threat of disaffiliation did 
have its impact in some cases some of whom were till recently not 
aware of even the existence of the Bar Council’of its jurisdiction in 
legal education. The new rules now widely publicised have created 
some panic in some circles who never suspected the Bar Council of 
India to be ever capable of enforcing its norms on legal education and 
functioned with impunity in total disregard of standards and discipline. 
It is a matter of some speculation as to how these elements are going 
to react and to what extent the Bar Council of India is going to be firm 
with the implementation of the new scheme. 


Curriculum and Teaching Methods 


Consistent with principles of university autonomy and the demands 
of academic experimentation and local needs, the Bar Council of India 
rules provide wide margin in curricular development and pedagogic 
innovations. Some attempt towards standardisation of curriculum was 
made as early as 1961 when certain core subjects came to be prescribed 
as compulsory courses. The new rules have enlarged it by the addition 
of Administrative Law, Public International Law and Practical Training. 
The most important change in this regard is the introduction of a 
dynamic programme of practical training for six months which shall 
include court visits, legal writing and research, study of professional 
ethics and attendance in the chambers of practising lawyers. There is 
to be an examination for 400 marks, equivalent to four papers/courses 
which underline the importance and status attached to practtical training 
in the new scheme of things. Legal aid clinics and student participation 
in legal aid work are recommended. Also recommended in this course 
are moot courts and mock trials. The actual organisation of this multi- 
faceted programme of practical training is left to individual colleges. 
_ However, some models are suggested and some procedures recom- 
mended in the syllabii evolved by the council with a view to advancing 
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the professional skills training which the Council has in mind in 
introducing clinical education. 


Another salutary change in the curriculum is the incorporation of 
certain socially relevant courses of an inter-disciplinary nature like ‘law 
and poverty’, ‘law and social change’ in the list of optional courses. 
The universities are advised to adopt and enrich their curriculum 
through locally relevant laws and subjects so that legal education may 
be purposeful and socially relevant. 


As observed earlier the fundamental reform in the law curriculum 
introduced by the new rules is the adoption of pre-law study of two - 
years incorporating courses such as sociology, economics, history, 
political science and English. The importance of social sciences in the 
understanding of the legal process is now appreciated more that ever 
before. The emphasis in the new curriculum is in the study of these 
subjects in the perspective of law and the inter-action of legal and 
social processes in the development of society. The social relevance 
of the legal curriculum is bound to increase in the new approach and it 
promises to be intellectually challenging and professionally significant 
both for the teacher and the taught. 


It is not that these perspectives were totally absent in the earlier 
system which assumed the student to have developed these insights 
during his graduate studies in arts, science or humanities. In many 
cases students often missed these linkages because of the diverse nature 
of the course they have studied and the different purposes with which 
they pursued such courses. Under the new Bar Council rules there is 
a serious attempt to relates these essential foundation courses and to 
integrate them with the legal subjects. The scheme indeed opens up a 
variety of new possibilities in the hands of imaginative teachers and 
motivated students. 


In respect of teaching methods also the new scheme has some 
innovations to offer. Practical training course, of course, envisages 
better use of clinical methods. Apart from that the rules desire sup- 
plementing lectures with the case method of instruction. Tutorials and 
seminars are suggested as other methods to be followed. To make 
these suggestions possible the Bar Council of India Ttrust has under- 
taken the publication of case-books on major law subjects and the 
preparation of teachers in the use of it throngh the National Law 
School now being set up at Bangalore. . 


The above analysis of the new pattern of legal education suggests 
that we are entering a new phase of professional education in law which 
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promises to be both exciting and rewarding. A scheme attractive 
on paper need not necessarily be successful in implementation. How 
successful the scheme can be in arresting the deterioration in standards 
and promoting higher levels of excellence is often determined by the 
commitment and devotion on the part of teachers and students who 
constitute the trustees and beneficiaries of the educational adventure. 
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4. Itis interesting to note that Udaipur University in Rajasthan started the new 
pattern of legal education from the academic year 1982-83 itself. All universities 
in Tamil Nadu have introduced the scheme from 1983-’84. 


2. Under the old scheme a student passing out of school had to put in six years—three 
years for the basic degree and three years for law—to take the law degree. Under 
the new scheme the duration is to be only five years after school (10+ 2). 


3. In England for the normal entrant to the profession who proceeds after a law 
degree to vocational phase of the profession, the duration is five years for the 
barrister and six years for the solicitor. 


4. Giving allowance to the Dusserah, Diwali, Christmas and summer vacations, the 
days consumed by examinations and the numerous holidays on account of religious 
functions and inevitable strikes etc. what is left as working days in an average 
academic year is never more than 200. 


5. In many colleges, classes used to be held in a couple of rented rooms, library was 
avoidable, teachers could be hired from the local bar for as low a salary as Rs. 150 
per month and that too for just five or six months a year and the college could 
offer patronage to some, and a forum for popularity to others. 


APPENDIX 


The Bar Council of India Rules, (Part IV) on Standards of Legal 
Education and Recognition of Degrees in Law framed under 
Section 7(h) and (i), 24(i)(c)(iii) and 49(af), (ag) and (d) of the 
Advocates Act, 1961 


Preamble 


Whereas there is almost complete unanimity of opinion in the 


Country that Legal Education needs to be drastically altered and im- 
proved, 


And whereas piecemeal changes introduced from time to time have 
not brought about any significant raising of standards and improvement 
in the quality of new entrants to the Bar, — 
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And whereas it is the statutory obligation of the Bar Council of 
India to promote Legal Education and to lay down standards of such 
education for purposes of admission to the Bar, 


And whereas the Legal Education Committee of the Bar Council 
of India has examined the problem in great depth in consultation with 
the Universities and State Bar Councils and made its proposals, 


And whereas the Bar Council of India has considered the implica- 
tions and merits of the said proposals, 


And whereas it is now recognised the world over that apart from 
technical knowledge of law a liberal education involving exposure to 
Other disciplines and fields of knowlede in particular the humanities is 
essential to enable a lawyer to make a useful contribution to social 
change and development. 


This Council in exercise of its powers under Sections 7 (h), and (i), 
24 and 49 (1) of the Advocates Act 1961 and all other powers enabling 
it so to do, make the following rules. 


1. (1) Save as provided in Rules 23, 24 and 25 of the rules here- 
under a degree in law obtained from any University in the territory of 
India shall not be recognised for purposes of enrolment as advocate 
under the Advocates Act, 1961 from June 1, 1982 unless the following 
conditions are fulfilled : 


(a) That at the time of joining the course of instruction in law for 
a degree in law the person concerned has passed an examina- 
tion in 10+2 course of schooling recognised by the educational 
authority of the Central or the State Governments or possesses 
such academic qualifications which are considered equivalent 
to such 10+2 courses by the Bar Council of India. 


(b) The law degree has been obtained after undergoing a regular 
course of study in a duly recognised law college under these 
rules for a minimum period of five years, out of which the 
first two years shall be devoted to study of pre-law courses as 
necessary qualification for admission to three-year course of 
study in law to be commenced thereafter. The last six months 
of the three years of the law course shall include a regular 
course of practical training. 


(c) That the course of study in law has been by regular attendance 
for the requisite number of lectures, tutorials, moot courts and 
practical training given by a college affiliated to a University 
recognised by the Bar Council of India. 
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2. A law college shall only be located at a place where there is a 
District Court or a Circuit District Court or within such distance there- 
of as the Bar Council of India may permit. 


3. (1) Professional law education shall only be through whole- 
time day colleges or University departments from the academic year 
1982-83. 


Provided such of the Universities which cannot implement the new 
rules from June 1, 1982 may continue the old system under intimation 
to the Bar Council of India for a term not exceeding two years from 
1982-83. After such intimation the said Universities shall comply with 
requirement of Rule 23. 


Provided further that the students who have been admitted to the 
Ist year LL.B. before Ist June, 1982 can continue to receive their edu- 
cation through part-time morning/evening colleges as the case may be. 


(2) A College will be deemed to be whole-time day college for the 
purpose of Sub-Rule (1) if the working time of the college or University 
department extends to at least 5$ hours continuously on every working 
day comprising classroom teaching which shall include at least 
4 periods of one hour each and the remaining 14 hours of the working 
day devoted for contact programmes with teachers, library work, 
tutorial work and similar curricular and extra-curricular work in the 
campus of the college. 


(3) The library of the college or University Department shall re- 
main open for at least 8 hours on every working day. 


(4) The strength of part-time teachers shall not be more than 50 
per cent of the total strength of the teachers. 


(5) The Principal of the College shall ordinarily be full-time 
teacher in the College. 


4. The medium of instruction shall ordinarily be English, Where 
the medium of instruction in law is not English, or where he has in fact 
answered the papers for the law examination in a language other than 
English, he shall as a condition of his enrolment be required to pass a 
written test on ‘Proficiency in English’ to be conducted by a State Bar 
Council except when he has passed such a test as a part of his course 
of instruction in law. 


Explanation : The test above mentioned shall require the standards 
of a holder of a Bachelor’s degree of a recognised 
University. 
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5. Admission of a student to the course of instruction in Jaw shall 
ordinarily be on the basis of merit. No student shall be admitted to 
the course of instruction in law unless he has, inter alia, obtained 45 per 
cent mark in the aggregate in the qualifying examination for admission. 


Provided that in the case of students of Scheduled Castes and 
Scheduled Tribes a relaxation of marks upto 5% in the qualifying 
examination may be given. 


6. The students shall be required to put in a minimum attendance 
of 66% of the lectures on each of the subject as also at tutorials, moot 
courts and practical training course. 


7. Law Colleges and University Law Departments shall ensure 
that : 


(a) multiple copies of prescribed and recommended readings are 
available in the library; 


(b) seating arrangement is provided for at least 15% of the stu- 
dents at a time in the reading hall; 


(c) the teacher-student ratio is at least 1:40. 


8. The maximum strength of students in any class (LL.B. I, II, III, 
IV or V) shall not exceed 320 in any given College or University 
Department of Law and the number of students in any section of each 
of such class shall not exceed 80. In other words no college or Univer- 
sity Department of Law shall have on its rolls a total student strength 
of over 1,600 students in all its Ist, 2nd, 3rd, 4th and Sth years put 


together. 


9. Building 


(1) (a) The building of a college shall be available for its exclusive 
use, during the working hours of the college. 


(b) The accommodation provided for classes, hostel, if any, 
and the residential quarters for the Principal and the 
teacher to be in-charge of the hostel, if any, will be 
separate. 


(2) The college buildings shall consist of the following : 
(a) Classrooms : 


A common room for men students; 
A common room for women students; 
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(3) 


(4) 


(5) 


(b) 


(a) 


(b) 
(a) 


(b) 


(c) 


(d) 


Yule 2UV Vay 2 awe 


A library hall with book shelves and reading tables; 
Office rooms for the Principal and his office staff; 


A teachers’ common room. 


Quarters for the Principal; 


Quarters for the teacher in-charge of the hostel, if any, 
located near the hostel. 


Quarters for other permanent teachers as and if required 
by the University. 


All buildings shall be well lighted and ventilated and 
shall have adequate sanitary arrangements and water 
supply. 


All buildings shall be duly furnished. 


If the college has no building of its own and it is proposed 
to be housed temporarily in a hired building, the college 
authorities shall create the building fund which shall be 
set apart and deposited in a Scheduled Bank or a District 
Central Co-operative Bank. 


This building fund of at least Rs. 2 lakhs shall be created 
through instalments as under: , 


Initial Rs. 1,00,000.00 
First Year Rs. 40,000.00 
Second Year Rs. 20,000.00 
Third Year Rs. 20,000.00 
Fourth Year Rs. 20,000.00 


Deposits so made in the name of the college shall be not 
withdrawn except when required for meeting the cost of 
the portion of the building already constructed. 


The buildings shall be completed within a period of 4 
years from the date of the approval of affiliation is com- 
municated to the Registrar of the University concerned. 


Provision shall also be made for a playground and adequate 
facilities for games and sports shall be made available in the 
vicinity of the College Buildings. 
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10. Library 


(a) 


(b) 


(c) 


11. 


The Library shall be adequately equipped with law reports, 
books, periodicals and reference books to meet the require- 
ments of the courses of instruction taught in the College. 


The library shall be in the charge of a qualified and trained 
librarian. 


The minimum initial and recurring annual expenditure on the 


library shall be as below : 


Initial Rs. 50,000.00 
First Year Rs. 15,000.00 
Second Year Rs. 15,000.00 
Third Year Rs. 15,000.00 
Subsequent Years Rs. 10,000.00 per year. 


(1) The courses of instruction for the preparatory for law 


degree course shall include the following 7 compulsory subjects : 


i 


pe ts ee bee e 


(2) The courses of instruction for three years of the study in 


General English (Graduate Standard : 


Parts I and II 2 Papers 
Political Science : Parts I, II and III 3 Papers 
Economics 1 Paper 
History 1 Paper 
Sociology 1 Paper 
Legal Language including Legal Writing 1 Paper 


History of Courts, Legislatures and Legal 
Profession in India 1 Paper 


— 


aw 


shall include the following 12 compulsory subjects : 
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(a) General principles of contract 1 Paper 
(b) Special Contract 1 Paper 
Torts 1 Paper 
Family Law 
(a) Hindu Law 1 Paper 
(b) Mohammaden Law, Indian Succession Act 

and Indian Divorce Act 1 Paper 
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Law of Crime and Procedure 2 Papers. 
Constitutional Law of India 1 Paper 
Property Law and Easements 1 Paper 
Evidence 1 Paper 
Legai Theory (Jurisprudence) | Paper 
Civil Procedures, Limitation and Arbitration ] Paper 
Administrative Law 1 Paper 
Public International Law 1 Paper 


Practical Training—Six months instruction which shall include 
court visits, documents, rules of courts, exercise in drafting, 
pleadings, work at Lawyers’ Chamber and attendance at Pro- 
fessional Ethics lectures. The student shall be required to 
pass an examination in this course to be conducted by the 
University concerned. 


(3) Not less than 6 more subjects which may be chosen from the 
list hereunder and from amongst such other law subjects locally relevant 
as may be prescribed by the Universities at their option: 


eee eal, eek Nek re peek eee 
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Equity 

Company Law 

Labour Law 

Taxation 

International Organisation 

Bankruptcy 

Law of Cooperation and Public Control of Business 
Legislative Drafting 

Military Law 

Insurance 

Trusts and other Fiduciary Obligation 
Trade Marks, Copy Rights and Patents 
International Economic Law 

Criminology and Criminal Administration 


Interpretation of Statutes and Principles of Legislation 
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16. Legal Remedies 

17. Private International Law 
18. Comparative Law 

19. Law and Social Change 
20. Law and Poverty 


21. Law relating to Land Revenue, Land Reform and Rural Deve- 
lopment 


22. Law and Planning 


23. Law relating to Local Self Government. 


12. For each paper there shall be lecture classes for at least 3 hours 
and one hour of tutorial work per week. 


13. The examination shall ordinarily be held at the end of every 
year. The University shall, however, be at liberty to hold examinations 
at the end of every 6 months. Suitable allocation of subjects for the 
period of one year or six months as the case may be shall be made by 
the University and the same be intimated to the Bar Council of India. 


14. Every University shall endeavour to supplement the lecture 
method with the case method, tutorials and other modern techniques of 
imparting legal education. 


15. Full-time teachers of law including the Principal of the college 
shall be holders of a Master’s degree in law and where the holders of 
Master’s degree in law are not available, persons with teaching experience 
for a minimum period of 5 years inlaw may be considered. Part-time 
teachers other than one with LL.M. Degree shall have a minimum prac- 
tice of 5 years at the Bar. 


16. Universities shall establish or recognise only those colleges 
which have whole-time day classes in law and have the requisite facilities 
and library as required by these rules. 


17. The teaching load of full-time and part-time teachers shall be 
according to the norms prescribed by the U.G.C. from time to time. 


18. The salaries paid to the Principal, full-time and part-time 
teachers shall be according to the scales recommended by the U.G.C. 
from time to time. 


Other benefits like D.A., C.L.A. (Compensatory local allowance), 
House Rent Allowance, Provident Fund, etc. shall be according to the 
norms prescribed by the University concerned from time to time. 
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i9. A law college affiliated to a University shall by June 1, 1982 be 
an Independent Law College and shall cease to be a department attached 
to a College. 


Independent law college means a full-time day college with a regular 
qualified full-time principal and requisite staff and facilities as provided 
by these rules. 


20. (1) No college started after the coming into force of these 
rules shall impart instruction in a course of study in law for enrolment 
as an advocate unless its affiliation has been approved by the Bar Council 
of India. 


(2) An existing law college shall not be competent to impart 
instruction in a course of study in law for enrolment as an advocate 
+f the continuance of its affiliation is disapproved by the Bar Council 
of India. 


41. The Bar Council of India shall cause a law college affiliated or 
sought to be affiliated to a University to be inspected by a Committee 
to be appointed by it for the purpose, when :— 


(a) An application for approval of affiliation of a new college is 
received by it; or 


It suo moto decides in order to ensure that the standards of 
legal education laid down by it are being complied with. 


(b) The application for approval of affiliation of new College shall 
be addressed to the Secretary, Bar Council of India, and shall 
be sent only through the Registrar of the University concerned 
with his recommendation. 


(c) The College and/or the University concerned shall furnish all 
the information to the committee of inspection and the Bar 
Council of India as and when required, and shall co-operate 
with them in every possible manner in the conduct of 
inspection. 


(d) The committee of inspection shall submit a detailed report to 
the Bar Council with a clear recommendation as to whether 
the affiliation of new college be approved/disapproved or that 
of an existing college be withdrawn/continued or that certain 
directions be given for improvements to be carried out within 
the period to be specified. 
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(e) 


(f) 


(g) 


(h) 


(i), 


The report shall incorporate the reasons for the recommenda- 
tions. 


If an unfavourable report is received, the Secretary of the Bar 
Council of India shall cause a copy of the same to be sent to 
the Registrar of the University concerned for his comments and 
explanations, if any. Such comments and explanations on the 
Report shall be sent by the Registrar of the University within 
a period of six weeks from the date of the receipt of the 
communication. 


The Secretary of the Bar Council of India shall cause the 
Report and the comments/explanation of Registrar of the 
University concerned to be placed before the next meeting of 
the Legal Education Committee of the Bar Council of India. 


If the Legal Education Committee is satisfied that the standards 
of legal education and/or the rules for affiliation or continuance 
of affiliation provided for in these rules by the Bar Council 
of India are not complied with and/or that the courses of 
study, teaching and/or examination are not such as to secure 
to persons undergoing legal education, the knowledge and 
training requisite for the competent practice of law, the Legal 
Education Committee shall recommend to the Bar Council of 
India the approval/disapproval of affiliation or continuance of 
affiliation as the case may be. 


The Legal Education Committe may also recommend that 
certain directions be given for improvements to be carried out 
within the period to be specified. 


This recommendation of the Legal Education Committee along 
with the accompanying papers shall be placed before the Bar 
Council of India for its decision. 


In the case the Bar Council of India disagrees with or modifies 
the recommendation of the Legal Education Committee, it 
shall communicate its views to the Legal Education Committee 
for its consideration before arriving at a final decision in the 
matter. 


If the Council is of the opinion that affiliation of a college be 
disapproved it shall give notice of the proposed action to the 
Principal of the college and Registrar of the University to show 
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cause within 30 days of the receipt of the notice and the 
Council shall take into consideration the reply received before 
making final orders. 


(j) The decision of the Bar Council of India shall be communicated 
to the Registrar of the University. 


It shall be effective from the commencement of the next acade- 
mic year following the date on which it is received by the 
Registrar of the University. 


22. (1) The Council shall publish by notification in the Gazette of 
India and in prominent newspapers in India, the names of Universities 
whose degrees in Law are recognised under these rules with a list of Law 
Colleges under the Universities which are eligible to impart professional 
Legal Education as provided for under these rules and send a copy of 
the notification above referred to, to all the Universities imparting Legal 
Education and State Bar Councils. 


Provided that for the purpose of sub-rule (1) above the existing 
University Law Departments and Law Colleges affiliated to universities 
shall be deemed to be professional law Colleges under these rules unless 
otherwise decided by the Council. 


(2) Information about the non-recognition or derecognition of the 
degree in law of any University shall also be sent to all Universities in 
India imparting Legal Education and to all State Bar Councils. 


23. (1) Those Universities and Colleges which are approved by the 
Bar Council of India as professional institutions under the new rules 
will commence professional legal education according to these rules 
from the academic year 1982-83. However, Universities wanting more 
time for changing over to the new Scheme may be allowed permission 
by the Council to run the existing three-year LL.B. Course for a period 
not more than two academic years. If such permission is granted they 
may continue to admit graduates for the existing LL.B. Course till and 
inclusive of the academic year 1983-84. 


(2) Such Universities seeking time for the change-over must declare 
their intention to switch over to legal education under these rules latest 
by the academic year 1984-85 and send a report within a year from 
June 1, 1982 to the Bar Council of India on the steps adopted for the 
purpose. 
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24. (1) Students have joined the first year of the graduate course 
(B.A., B.Sc., B.Com., etc.) in 1982-83 or earlier will be eligible to pursue 
legal education under the old rules. The LL.B. course under the old 
rules may admit such students till the beginning of the academic year 
1985-86. ‘ 


(2) Admission to the LL.B. Course under the old rules will, how- 
ever, be totally discontinued in such institutions after the academic year 
1985-86. 


Provided that such Universities may conduct examinations in Ist, 
2nd or 3rd year LL.B. Courses to clear off the incumbents till such time 
the Universities may deem fit. 


25. (1) If Universities located in States where the 10+2 school 
system is not in vogue propose to start the LL.B. Course under the new 
rules they will be free to do so. 


(2) Universities in such States will also be allowed to continue 
with the existing LL.B. Course under the old rules until and inclusive 
of the academic year 1984-85. 


NOTE: 


The Rules above refer to professional legal education only for 
which the Bar Council of India has statutory responsibility under the 
Advocates Act. It is the expectation of the Council that Universities 
and Colleges in the country will continue to impart liberal education 
in law and expand it to larger sections of people by developing corres- 
pondence programmes if necessary for the benefit of persons in different 
occupations and in public life so as to advance their occupational goals 
on the one hand and assist the rule of law and Constitutional Govern- 
ment on the other. This would mean that the country may require not 
only the existing centres of liberal education in law working at conve- 
nient hours in the morning or in the evening, but also several more 
such institutions in the remote corners of our vast country. The rules 
now formulated are directed towards professional legal education and 
not towards other colleges which may continue within the framework 
of the University system in the country. 


‘a ho We 


STRUCTURE AND DISTRIBUTION OF 
LAW COLLEGES IN INDIA 


N.R. MADHAVA MENON 


The mapping and classification of centres of legal education in the 
country have been a risky and, often times, frustrating experience for 
the investigator. Colleges get started without notice and preparation; 
sometimes even without proper affiliation. The Bar Council of India is 
often not informed, in many cases because of ignorance of its role in 
legal education. Sometimes it is even difficult to locate a law college 
in a city because it has neither a regular office nor a name board at the 
place where classes are supposed to be held. If at all, the college 
becomes active only for sometime in the evenings on selected days accor- 
ding to the convenience of the “‘non-teaching teachers” and. the degree- 
seeking students. Universities which give affiliation to such colleges do 
not know the exact strength of teachers or students at any given time in 
many such institutions. Libraries are mostly non-existent and exami- 
nations constitute a process of mass deception. Side by side with such 
commercialized teaching shops, there exist institutions some of which 
compare well with law schools elsewhere. In between there are colleges 
which may have the resources and the potential to grow but lack leader- 
ship, initiative and academic autonomy. In this bewildering mix of 
good, bad and indifferent colleges run by universities, government and 
private managements, professional legal education degenerates into a 
colossal waste of time and money of thousands of young men and 
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women. Of course, there are honourable exceptions which, unfortunately, 
at the present time are not numerous enough to make any material 
difference in the quality and standard of legal education in the country 
as a whole. 


How does one go about planning reform in legal education in this 
context? The Bar Council of India’s approach appears to be to lay 
down minimum standards for a professional college, on the one hand, 
and to recognise the obvious fact that all law education cannot be train- 
ing for professional resposibility. In other words, liberal or general 
education in law which apparently is in great demand in the country! is 
to be left to individual universities to structure and organize according 
to standards which they deem relevant or appropriate, The Bar Council 
writ is to lie only with those institutions which aspire to train lawyers 
for the profession. This approach, it is submitted, is realistic, reasonable 
and necessary for introducing reforms in professional education. 


According to the rules framed by the Bar Council of India for the 
new pattern of professional legal education (five year course of integrated 
education after 10-++2 stage of schooling), the Council is to notify in the 
official gazette at the end of the two-year grace period declared for the 
change-over (i.e., at the beginning of the academic year 1984-85) the 
names of colleges satisfying the prescribed minimum standards for pro- 
fessional education. Other law colleges not so notified will automatically 
be deemed to be non-professional colleges imparting only liberal edu- 
cation in law. Though the rules say that unless otherwise notified all 
existing institutions will be deemed to be professional colleges, it is un- 
likely that a large number of them can gain that status after 1984-85 in 
view of the deplorable conditions in which they operate at present and 
the non-likelihood of the managements investing money to upgrade them. 
Pressures are likely to be mounted on the Bar Council of India which 
may dilute its own standards for saving some of these ‘‘sick institutions’. 
There may be winding up of some colleges and merger of many others 
for optimum utilisation of available resources. The picture is as con- 
fusing as ever and the future of professional legal education depends on 
how serious and tough the Bar Council of India is going to be and how 
magnanimous and understanding the Governments at the Centre and in 
the States are. As at present the efforts appear to be to win some more 
time by filing a petition or two in some courts or canvassing with the 
Council for extra-time for the changeover on some pretext or other. 


On the basis of the factual state of legal education in differe 
places recorded by senior teachers of law of the respective places? o7 
can easily classify the existing law colleges into (a) those which do sati: 
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the standards set, (b) which can with little more inputs fulfil the 
standards and (c) which must remain only as non-professional colleges. 
This is an exercise which the Inspection Committees of the Bar Council 
of India will eventually have to do and any prior attempt, however well- 
intentioned, is bound to be misunderstood by many concerned. 
However, on the basis of what is reported by the senior teachers of law 
and on the basis of facts relating to facilities and practices now available 
with the Bar Council, one can reasonably identify the colleges which do 
Satisfy or can satisfy the minimum standards for professional colleges 
set by the Bar Council of India. These include almost all University 
Departments of Law (their number in the whole country does not 
exceed 50), most of the colleges managed by State Governments or sub- 
stantially aided by them (their number is about 65) and a limited number 
of colleges under private managements (their number is not more than 
10 per cent of the 230 odd private colleges having law departments). In 
other words, out of the existing 350 centres of legal education in the 
country, not more than 150 can qualify the minimum standards set by 
the Bar Council of India for imparting professional legal education. In 
deciding the pattern of distribution of these 150 colleges, the universities 
and the State Governments may have to take a variety of other factors 
into consideration so that social justice goals of education are not 
impaired. Meanwhile, universities and State Governments will be well 
advised not to let new law colleges start unless they fulfil the minimum 
standards set for the purpose. In this connection Section 20(1) of the 
Rules of the Bar Council may be noted : 


pil ie ee 


‘*20(1). No college started after the coming into force of these 
rules shall impart instruction in a course of study in law for 
enroiment as an advocate unless its affiliation has been approved 
by the Bar Council of India’’. 


The reorganization of legal education is going to be particularly 
difficult in the States of Madhya Pradesh, Maharashtra, Gujarat, 
Karnataka, Bihar and Uttar Pradesh because of the unplanned growth of 
too many ill-equipped and commercially run colleges whose managements 
now have considerable influence in university bodies and substantial 
political clout in State administrations. These six States together 
have over 250 law colleges out of 350 in the whole country i.e. nearly 
75 per cent of institutions, the bulk of which are run on commercial 
lines by private managements. The State of Madhya Pradesh which 
does not have even a single law college of all-India repute has the 
~~ ,gaaximum number of colleges (73) for unknown reasons. In some 
_apptates like Gujarat and Maharashtra legal education has been entirely 
(ytied on private bodies without any Government help whatsoever till 
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recently. And some of these private colleges are among the best insti- 
tutions in the country as well. It, therefore, depends on local circumstan- 
ces and the degree of control exercised by the authorities as to how legal 
education has developed in a given State. As such one cannot say that 
private managements in law education are always exploitative or can 
never fulfil professional standards. 


The following table gives the distribution of law colleges/law 
departments in various States in India and their status. 


Distribution and Status of Law Colleges State-wise 


Sl. Name of States/ Total Univer- Govt. Private Full-time Remarks 
No. Union Territory number sity colleges/ colleges  institu- 
of law depart- Univer- tions 
colleges ments sity 
colleges 

1. Andhra Pradesh 11 6 _- 5 > 
2. Assam 18 2 1 15 2 
3. Bihar 21 1 — 17 1 
4. Chandigarh 1 1 — — 1 
5. Pondicherry oe 1 ee, 1 
6. Delhi 3 3 —— — 1 
7. Gujarat 28 2 1 the 2 
8. Himachal Pradesh 1 1 — = 1 
9. Haryana 2 2 — — 1 
10. Jammu & Kashmir 2 ers us 7) 
11. Kerala 1 1 4 
12. Karnataka 35 s 31 2 
13. Madhya Pradesh 73 4 25 44 1 
14. Maharashtra 39 3 3 33 2 
15. Goa 2 —— — 2 — 
16. Meghalaya 2 — es 2 Ban 
17. Manipur 1 — So 1 ae 
18. Nagaland 1 — x. 1 paw 
19. Orissa 13 1 — 12 ra 
20. Punjab z 3 — oz 1 
21. Tamil Nadu 2 4 a 5 
22. Uttar Pradesh 40 5 5 30 8 
23. Rajasthan 32 3 19 10 4 
24. West Bengal 8 3 — 5 7] 
25. Sikkim 1 — 1 Ke Peat 

GRAND TOTAL 349 47 65 234 46 
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From the institutional profile and the extent to which they satisfy 
the norms set by the Bar Council of India, about 11 States and Union 
Territories have either no problems or only minor ones in changing over 
to the new pattern of professional legal education prescribed by the Bar 
Council of India. They include Andhra Pradesh, Chandigarh, 
Pondicherry, Delhi, Himachal Pradesh, Haryana, Jammu and Kashmir, 
Kerala, Punjab, Tamil Nadu and Sikkim. It is for the universities and 
the Governments in the remaining States to identify the problems, 
analyse their needs and resources and plan appropriate strategies to 
develop professional legal education in selected centres while expanding 
liberal legal education at other places. It may be convenient in this 
regard to have an idea of the organisational structure and distribution of 
law colleges in the various States and Union Territories which are given 
in the following table. 


Directory of Law Colleges-State and University wise 


Sl. State University Law Departments/ 
No. Affiliated Colleges 
1 2 3 4 
2] eeeeeeeeeeSSSSSFSSSSSSSSSSSSSSSSsS— 
1. Andhra (1) Andhra (i) Andhra University, Law College, 
Pradesh University Waltair. 


(ii) C.R.R. Law College, Eluru. 


(ili) Nayaya Vidya Prishad Law 
College, Visakhapatnam. 


(2) Kakatiya (i) University College of Law, 
University Subedari, Warangal. 
(3) Nagarjuna (i) University of College of Law, 
University Nagarjuna Nagar. 
(ii) Andhra Christian College, Guntur. 
(4) Osamania (i) University College of Law, 
University Hyderabad. 
(ii) Evening College of Law, 
Hyderabad. 
(5) Sri Krishnadeva (i) Department of Law, 
Raya University : Srikrishnadevaraya University, 
Anantpur. 
(6) Sri Venkateswara (i) S.V. University College of Arts & 
University Science, Tirupati. 
(ii) V.R. Law College, Nellore. 
2. Assam (1) Dibrugarh (i) Dibrugarh Law College, 
University Dibrugarh. 


(ii) Golaghat Law College, Golaghat. 


(iii) Jorhat Law College, 
Dist. Sibsagar. 
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(iv) Kanoi Law College, Dibrugarh. 
(v) Lakhimpur Law College, 
Lakhimpur. 
(vi) Sibsagar Law College, Sibsagar. 
(vii) Tinsukia Law College, Tinsukia. 
(viii) Department of Law, Dibrugarh 
University. 


(2) Gauhati (i) Nowgong Law College, 
University Nowgong. 

(ii) Arun Kumar Chandra Law 
College, Silchar. 

(iii) Dhubri Law College, Dhubri. 

(iv) Jhandabhiram Barooah Law 
College, Gauhati. 

(v) Barpeta Law College, Barpeta. 

(vi) Tezpur Law College, Tezpur. 


(vii) Post-Graduate Department 
of Law, Gauhati. 
(viii) Diphu Law College, Diphu. 
(ix) Government Law College, 
Gauhati. 
(x) University Law College, Gauhati. 


(1) Bihar (i) Sri Krishna Jubilee Law College, 
University Muzaffarpur. 
(ii) Munshi Singh College, Motihari. 
(iii) Ganga Singh College, Chhapra. 


3. Bihar 


(2) Bhagalpur (i) T.N.B. Law College, Bhagalpur. 
University 


(3) L.N. Mithila (i) C.M. Science College, Darbhanga. 
University 
(ii) Samastipur Law College, 
Samastipur. 

(iii) R.M.M. Law College. Saharsa. 
(iv) Vedeh Law College, Madhubani. 
(v) S.P.M. Law College, Madhipura. 
(vi) R.A. Law College, Bagusarai. 


(4) Magadh (i) College of Commerce, 


University Patna. 
(ii) Maharaja College, Arrah. 


(iii) Law College, Barh. 
(iv) A.N. Sinha College, Gaya. 
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4. Gujarat 


(i) Patna Law College, 


(5) Patna 
University Patna. 
(ii) Law Department, Patna 
University. 
(6) Ranchi (i) Chhotanagpur Law College, 
University Ranchi. 
(ii) Rajendra Law College, 
Hazaribagh. 


(iii) Law Department, Cooperative 
College, Jamshedpur. 

(iv) Law College, Dhanbad. 

(v) Law College, Daltonganj. 


(i) Sheth H.J. Law College, 


(1) Bhavnagar 
Vidyanagar, Bhavnagar. 


University 
(i) Vivekanand College of Commerce 
and Law, Ahmedabad. 
(ii) Vivekanand College of Education 
and Law, Mehsana. 
(tii) Sir L.A. Shah Law College, 
Ahmedabad. 
(iv) ILM. Nanavati Law College, 
Ahmedabad. 
(v) Motilal Nehru Law College, 
Ahmedabad. 
(vi) Maneklal Nanavati Law College, 
Ahmedabad. 
(vii) Navgujarat Law College, 
Ahmedabad. 
(viii) Sheth D.L. Law College, 
Bhuj, Kutch. 
(ix) Law College, Godhra. 
(x) Shri C.V. Shah Law College, 
Dist. Kaira. 
(xi) Shri N.S. Patel Law College, 
Madasa. 
(xii) M.S. Bhagat and C.S. Sonawala 
Law College, Nadiad. 
(xiii) Sheth M.N. Law College, Patan, 
(xiv) Sheth V.S. Law College, Unjha 
(xv) University School of Law, 
Ahmedabad. 


(2) Gujarat 
University 


(3) M.S. University (i) Faculty of Law, 
of Baroda M.S. University of Baroda. 
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5. Himachal 
Pradesh 
6. Haryana 


7. Jammu & 
Kashmir 


8. Karnataka 
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(5) 


(6) 


(1) 


(1) 


(2) 
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Sardar Patel 
University. 


Saurashtra University 


South Gujarat 
University 


Himachal Pradesh 
University 


Kurukshetra 
University 


Maharshi Dayanand 
University 


(1) University of 


(2) 


Jammu 


University of 
Kashmir 


Bangalore 
University 
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(i) Anand Law Collrge, 
Anand. 


(ii) Law College, Jamnagar. 

(ii) Municipal Law College, Gondal. 
(iii) Law College. Junagadh. 

(iv) D.D. Kotiawala Municipal 


Law College, Porbandar. 
(v) A.M.P. Law College, Rajkot. 


(i) V.T. Choksi Sarvajanik Law 

College, Athwa Lines, Surat. 

(ii) Shah Khimchandbhai Muljibhai 
Law College, Valsad. 

(iii) Mahamandleshwar Shri Krishna- 
nandji Law College, Bharuch. 

(iv) Dinshaw Daboo Law College, 
Navsari, Valsad. 

(v) Navyug Law College, Surat. 


(i) Department of Law, Himachal 
Pradesh University, Simla. 


(i) Department of Law, 
Kurukshetra University, Haryana, 


(i) Department of Law, 
Maharshi Dayanand University, 
Rohtak. 


(i) Department of Law, 
University of Jammu, Jammu. 


(i) Department of Law, 
University of Kashmir, Srinagar. 


(i) University College of Law, 
Bangalore. 
(ii) B.M.S. College of Law, Bangalore. 
(iii) Sri Jagadguru Renukacharya 
College of Law, Bangalore. 
(iv) V.V. Puram College of Law, 
Bangalore. 
(v) K.L.E. Society’s Evening 
Law College, Rajaji Nagar, 
Bangalore. 
(vi) Vidyodaya Law College, Tumkur. 
(vii) S.L.S.R.C. College of Law, 
Bangalore. 
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(2) Karnatak 
University 


(3) Gulbarga 
University 


(4) Mangalore 
University 


(5) Mysore 
University 


(viii) K.G.F. Law College, Oorgaum. 
(ix) Davanandsagar College of Law, 


S.E.S. Bldg., Bangalore. 
(x) The Islamiah Law College, 
Bangalore. 


(i) K.L.S.’S R.L. Law College, 
Belgaum. 
(ii) K.L.E.S. Evening Law College, 
Belgaum. 
(iii) Anjuman Law College, Bijapur. 
(iv) J.S.’S. Sakri Law College, Hubli. 
(v) University College of Law, 
Dharwad. 
(vi) K.L.E.S.S.A. Manvi Evening 
Law College, Gadag. 
(vii) K.P.E.S. Evening Law College, 
Dharwad. 
(viii) M.E.S’s Collcge of Law, Sirsi. 
(ix) G.K. Evening Law College, Hubli. 
(x) Post-Graduate Dept. of Law, 
Karnatak University. 


(i) H.K.E.S’s Seth Shankarlal 
Lahoti Law College, (Gulbarga). 

(ii) K.R.E.S.’s Karnataka Law 
College, Bidar. 

(iii) Vunki Sannarudrappa Law 
College, Bellary. 

(iv) T.S.S’s Seth Chunilal Amarchand 
Bebra Law College, Raichur. 

(v) K.P.E. Society’s Sidhartha 
Law College, Darga Road, 
(Gulbarga). 


(i) Sri Dharmasthala Manjunathes- 
wara Law College, Mangalore. 


(ii) Udupi Law College. Udupi. 


(i) Saradavilas Law College, 
Krishnamurthypuram, Mysore. 

(ii) Vidyavardhaka Law College, 
Mysore. 

(iii) H. Hombegowda Law College, 
Mandya. 

(iv) M. Krishna Law College, Hassan. 
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(2) University of 
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(3) Calicut University 


10. Madhya (1) A.P. Singh 
Pradesh University 

(2) Bhopal 
University 
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(v) National College of Law, 
Shimoga City. 
(vi) R.L. Law College, Davangere. 
(vii) Saraswathi Law College, 
Chitradurga. 
(viii) J.S.S. Law College, Mysore. 


(i) Government Law College, 
Trivandrum. 


(ii) Government Law College, 
Ernakulam. 


(iii) Law Academy Law College, 
Trivandrum. 


(i) Faculty of Law, Cochin University, 


(i) Government Law College, Calicut. 


(i) Government Law College, Satna. 


(ii) D.B.C. Law College, Panna. 


(iii) M.L. Nehru Law College, 
Chhatarpur. 


(iv) Government Law College, 
Shahdol. 


(v) T.R.S. College, Rewa. 
(vi) Government College, Sidhi. 
(vii) Government College, Tikamgarh. 
(viii) Vivekanand Law College, 
Tyonthar. 
(ix) Nehru Smarak College, 
Chalkghat. (Thakghat) 
(x) S.K. College, Mauganj. 
(x1) Arts College, Singrauli. 
(xii) Nehru College, Budhar. 
(xiii) Bapu Mahavidyalaya, Nawgaon. 
(xiv) Janata College, Rewa. 


(i) S.S.L. Jain College, Vidisha. 


(ii) L.B.S. College, Ganj Basoda. 
(iii) Ravindra Degree College, Bhopal. 
(iv) Govt. Post Graduate College, 
Sehore. 
(v) Career College, Bhopal. 
(vi) Saifia College, Bhopal. 
(viii) Govt. Hamidia College, Bhopal. 
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(i) Govt. Arts & Commerce College, 


(3) University of 


Indore. 


Indore 
(Devi Ahilya Viswa (ii) P.M.B. Gujarati Arts & Law 
Vidyalaya) College, Indore. 


(iii) Indore Christian College, Indore. 
(iv) R.C. Jall Law College, Mhow. 


(i) Department of Law, 
University of Jabalpur, Jabalpur. 


(ii) Hitkarini Law College, Jabalpur 

(iii) N.E.S. Law College, Jabalpur. 

(iv) Sanjay Gandhi Law College, 
Katni. 


(4) University of 
Jabalpur 


(i) Madhav Mahavidhyalaya, Gwalior. 
(ii) Maharani Laxmibai Arts & 
Commerce College, Gwalior. 
(iii) Government Degree College, 
Guna. 
(iv) M.J.S. Mahavidhyalaya, Bhind. 
(v) Govt. Post Graduate College, 
Shivpuri. 
(vi) Govt. Post Degree College, 
Morena. (M.P.) 
(vii) S.P. Mahavidyalaya, Gwalior. 


(5) Jiwaji University 


(6) Ravishankar (i) Sau. KTD D.E.’S Law College, 


University Raipur. 
(ii) Chhattisgarh Law College, Raipur. 


(iii) MES Law College, Bilaspur. 

(iv) Swami BK Puri Law College, 
Raigarh. 

(v) RCS Law College, Durg. 

(vi) Kalyan Law College, Bilainagar. 
(vii) Law College, Rajnandgaon. 
(viii) Govt. Law College, Ambikapur. 

(ix) Govt. Law College, Jagadalpur. 

(x) Janjgir Law College, Bilaspur. 
(xi) Post-Graduate Dept. of Law, 
Raipur University. 


(7) Dr. Hari Singh (i) Law College, Damoh. 


Gaur Viswavidya- 
laya. (Sagar (ii) Motilal Nehru Law College, 


University) | Khandwa. 
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(iii) Satpura Mahavidyalaya for Law, 


Chhindwara. 
(iv) Department of Law, Sagar 
University. (Sagar) 
(v) Law College, Batul. 
(vi) Govt. (PG) College, Seoni. 
(vii) R.D. Govt. College, Manla. 
(viii) Govt. (PG) College, 
Narsinghpur. 
(ix) S.S.P. Arts, Commerce & 
Law College, Warasconi. 


(x) Seuasadan Mahavidyalaya, 


Burhampur. 
(xi) Govt. Narnada Mahavidyalaya, 
Hoshangabad. 
(xii) Arts & Commerce College, Harda. 
(8) Vikram (i) Govt. College, Agar Malwa. 
University 


(ii) Govt. College, Dewas. 

(iii) Govt. College, Dhar. 

(iv) Govt. College, Jhabua. 

(v) Govt. College, Khargone. 

(vi) Shri J.N. Law College, Mandsaur. 
(vii) Gyan Mandir College, Neemuch. 
(viii) Govt. College, Rajgarh. 

(ix) Ratlam Nagar Palika Law College, 

Ratlam. 
(x) JNS Govt. College, Shujalpur. 

(xi) Madhav College, Ujjain. 

(xii) Sandipani Law College, Ujjain. 
(xiii) Govt. College, Barwani. 


(xiv) Govt. College, Shajapur. 


11. Maharashtra (1) Bombay (i) Govt. Law College, Bombay. 


University 
(ii) New law College, Matunga, 


Bombay. 

(iii) Siddharth College of Law 
Fort, Bombay. 

(iv) Kishanchand Chellaram Law 
College, Dinshaw Wachha Road, 
Churchgate, Bombay. 
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(v) Vidya Prasarak Mandal’s 
Thane Municipal Council Law 
College, Thane. 

(vi) The Hassnain Educational & 
Welfare Society’s Jawaharlal 
Nehru Law College, Ratnagiri. 

(vii) K.P.B. Hinduja Law College, 
Bombay. 

(viii) Jitendra Chauhan College of Law, 
Vile Parle (West) Bombay. 

(ix) Gopaldas, Jnamatmal Advani 
Law College, Bandra, Bombay, 

(x) Dr. Ambedkar College of Law, 
Tilak Road, Wadala, Bombay. 

(xi) Post-Graduate Dept. of Law, 


Bombay. 
(2) Marathwad (i) Dr. Ambedkar College of Law, 
University Aurangabad. 


(ii) M.P. Law College, Aurangabad. 
(iii) Law College, Nanded. 


(iv) M.S.P. Mandals’ Law College, 
Beed. 


(v) Dayanand College of Law, Latur. 


(3) Nagpur (i) University College of Law, 
University Nagpur. 


(ii) University College of Law, 
City Branch, Nagpur. 


(iii) Dr. Panjabrao Deshmukh 
College of Law, Amravati. . 


(iv) Sitabai Arts College, Akola. 
(v) Yeshwant Arts College, Wardha. 
(vi) Sardar Patel College, Chandarpur. 


(vii) Amolakchand Mahavidyalaya, 
Yeotmal. 


(viii) N.M.D. College, Gondia. 


(ix) Department of Law, 
Nagpur University, Nagpur. 


(4) Poona University (i) LL.S. Law College, Poona. 
(ii) N.B.T. Law College, Nasik. 


(iii) K.C. Education Society’s Law 
College, Jalgaon. 
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Meghalaya 


Manipur 


Nagaland 


Orissa 


3 


(5) Shivaji 
University 


(1) North-Eastern Hill 
University 


(1) Manipur 
University 


(1) North Eastern Hill 
University 


(1) Berhampnr 
University 


(2) Sambalpur 
University 


(3) Utkal University 


4 


(iv) M.G. Vidya Mandir’s Law 
College, Malegaon, Distt. Nasik. 


(v) Dr. Babasaheb Ambedkar 
Memorial Law College, Dhulia. 


(vi) Symbosis Society’s Law College, 
Poona. 


(vii) New Law College, Ahmednagar. 


(viii) Department of Law, 
University of Poona. 


(i) Shahaji Law College, 
Kolhapur. 


(ii) D.G.B. Dayanand Evening 
Law College, Solapur. 


(iii) Ismailsaheb Mulla Law College, 
Satara. 


(iv) N.S. Law College, Sangli. 


(v) Rajarshi Shahu Evening Law 
College, Barsi. 


(iv) New Law College, Kolhapur. 


(i) Tura Law College, Tura. 
(ii) Shillong Law College, Shillong. 


(i) L.M.S. Law College, Imphal. 


(i) Kohima Law College, Kohima. 


(i) Lingaraj Law College, 
Berhampur, Distt. Ganjam. 


(i) Lajpatrai Law College, Sambalpur. 


(ii) Rourkela Law College, Rourkela. 


(i) M.S. Law College, Cuttack. 


(ii) Bhubaneswar Law College, 
Vani Vihar, Bhubaneswar. 


(iii) Mayurbhanj Law College, 
Baripada. 

(iv) Balasore Law College, Balasore. 

(v) G.M. College, Puri. 


(vi) Dhenkanal Law College, 
~ Dhenkanal. 
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(vii) Capital Law College, 
Bhubaneswar. 

(viii) Balangir Law College, Balangir. 
(ix) Jaipur Law College, Koraput. 
(x) Department of Law, 

Utkal University. 


16. Punjab (1) Punjabi (i) Department of Law, 
University Punjabi University, Patiala. 
(2) Guru Nanak Dev (i) Department of Law, 
University University Regional Centre, 
Guru Nanak Dev University, 
Jullundur. 


(ii) Department of Law, 
Guru Nanak Dev University, 
Amritsar. 


17. Rajasthan (1) University of (i) Government College, Ajmer. 


Rajasthan 
(ii) Dayanand College, Ajmer. 


(iii) New Govt. College, Alwar. 
(iv) Dungar College, Bikaner. 

(v) B.J.S.R. Jain College, Bikaner. 
(vi) S.D. College, Beawar. 


(vii) Shri M.L.V. Govt. College, 
Bhilwara. 


(viii) M.S.J. College, Bharatpur. 
(ix) Agrawal College, Jaipur. 
(x) L.B.S. College, Jaipur. 
(xi) Daba Mungipa Law College, 
Pilani. 
(xii) Govt. College, Kota. 


(xiii) Seth G.L. Behani S.D. College, 
Sriganga Nagar. 


(xiv) S.G.N. Khalsa College, 
Sriganganagar. 


(xv) Department of Law, University of 
Rajasthan. 


(xvi) Govt. College, Bundi. 
(xvii) Govt. College, Baran. 
(vviii) Govt. College, Churu. 
(xix) Govt. College, Dholpur. 
(xx) Govt. College, Dausa. 
(xxi) Govt. College, Karauli. 
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(xxii) Lal Bahadur Shastri Govt. College 
Katputli. 
(xxiii) Govt. College, Nagpur. 
(xiv) N.K.P. Govt. College, 
Neem Ka Thana. 
(xxv) Bangur College, Pali. 
(xxvi) S.K. Govt. College, Sikar. 
(xvvii) Government College, 
Sriganganagar. 
(xxviii) Nehru Memorial College of Law, 
Hanumangarh. 
(xix) H.C. College of Law, Kota. 
(2) University of (i) College of Law, 
Udaipur Udaipur University. 
(3) Jodhpur (i) Faculty of Law, 
University Jodhpur University 
(ii) Sohanlal M. Law College, 
Jodhpur. 
18. Sikkim (1) North Bengal (i) Sikkim Law College, Gangtok. 
University 
19. Tamil Nadu (1) University of (i) Department of Law, 
Madras Madras University. 
(ii) Madras Law College, Madras. 
(2) Madurai Kamraj (i) Madurai Law College, Madurai. 
University 
(3) Bhartiyar (i) Coimbatore Law College, 
University Coimbatore. 
(4) Bharatidasan (i) Trichy Law College, Trichy. 
University 
(5) Annamalai (i) Department of Legal Studies, 
University Annamalai University. 
20. Uttar (1) Aligarh Muslim (i) Faculty of Law, 
Pradesh University Aligarh Muslim University. 
(2) Allahabad (i) Faculty of Law, 
University Allahabad University. 
(ii) Allahabad Degree College, 
Allahabad. 


(iii) C.M.P. Degree College, Allahabad. 
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(3) Avadh (i) K.S. Saket Post Graduate 
University College, Faizabad. 


(ii) Kamla Nehru Institute of Science 
and Technology, Sultanpur. 


(4) Banaras Hindu (i) University School of Law, 
University Banaras Hindu University. 

(5) Bundelkhand (i) Bundelkhand College, Jhansi. 
University 

(6) Garhwal (i) D.A.V. College, Dehradun. 
University 


(ii) S.R.T. Constituent College, 
Tehri, Garhwal. 


(iii) Dr. B-G. Reddy Constituent 
College, Pauri, Garhwal. 


(iv) Govt. Degree College, 
Gopeshwar, Chamoli, Garhwal. 


(7) Kanpur (i) Dayanand College of Law, 
University Civil Lines, Kanpur. 
(ii) V.S.S.D. College, Asad Nagar, 
Kanpur. 
(iii) Brahmanand College, The Mall 
Kanpur. 
(8) Kumaon (i) Almora Constituent College, 
University Almora. 
(9) Lucknow (i) Sri Jai Narain Degree College, 
University Lucknow. 


(ii) Shia Degree College, Lucknow. 
(iii) D.A.V. Degree College, Lucknow. 


(iv) Faculty of Law, Lucknow 
University. 


(10) Meerut University (i) Meerut College, Meerut. 
(ii) N.A.S. College, Meerut. 
(iii) M.M.H. College, Ghaziabad. 
(iv) J.V. Jain College, Saharanpur. 
(v) D.A.V. College, Muzaffarnagar. 


(vi) N.R.E.C. College, Khurja, 
Buland Shahar. 


(11) Agra University (i) Agra College, Agra. 
(ii) B.S.A. College, Mathura. 
(iii) Sri Varshney College, Aligarh. 
(iv) D.S. College, Aligarh. 
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(12) Rohilkhand 
University 


(13) Gorakhpur 
University 


21. West Bengal (1) North Bengal 
University 


(2) Burdwan 
University 


(3) University of 
Calcutta 


22. Chandigarh (1) Punjab 
University 
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(i) Bareilly College, Bareilly. 
(ii) K.G.K. College, Moradabad. 
(i) St. Andrew’s College, 
Gorakhpur. 

(ii) S.N. College, Azamgarh. 
(iii) T.D. College, Jaunpur. 
(iv) H.C. College, Varanasi. 

(v) Sant Vinoba College, Deoria. 


(vi) Maha Raja Balwant Singh Degree 
College, Gangapur, Varanasi. 


(vii) Law Department, Gorakhpur 
University, Gorakhpur. — 


(viii) A.N.P. College, Basti. 


(i) North Bengal University 
Law College, Dist. Darjeeling. 


(i) Department of Law, 
University of Burdwan, 
Golapbag, Burdwan. 


(ii) Department of Law, 
Hooghly Mohsin College, 
University of Burdwan, 
Dist. Hooghly. 


(i) Department of Law, 
University College of Law, 
University of Calcutta, Calcutta. 


(ii) Department of Law, 
Hazra Road Unit, 
University of Calcutta. 


(iii) Surendranath Law College, 
Calcutta. 


(iv) South Calcutta Law College, 
Calcutta. 


(v) Jogesh Chandra Choudhury 
College, Calcutta. 


(i) Department of Law, 
Punjab University, Chandigarh. 


Vol. 10 (2) : 1983 


Re ree ee ee ee ee 


1 2 3 4 
TN er eee 
23. Delhi (1) Delhi (i) Campus Law Centre, 
University University of Delhi, Delhi. 


(ii) Evening Law Centre-I 
N.P. Boys Hr. Sec. School Bldg., 
Mandir Marg, New Delhi. 


(iii) Evening Law Centre-II, 
ARSD College Building, 
Dhaula Kuan, New Delhi. 


24. Goa (1) Bombay (i) Devi Shreevani Education Society’s 
University Mahadevrao Salgaocar 
College of Law, Panaji, Goa. 


(ii) Vidya Vikas Mandal’s G.R. Kare 
College of Law, Margao, Goa. 


25. Pondicherry (1) Madras (i) Government Law College, 
University Pondicherry. 
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BOOK REVIEW 


CONSTITUTIONAL LAW OF INDIA: by T.K. Tope, Eastern Book 
Company, Lucknow, 1982, pp XXXV 781, Rs. 75/- 


The book under review is a welcome addition to the growing 
literature on various aspects of the Indian Constitutional Law. Not- 
withstanding the availability of a large number of serious books on the 
subject, there has always been a dearth of good and dependable 
text-books on the subject. The text-books by M. P. Jain, V. N. Shukla, 
D. Basu and H.M. Seervai have become universally well known and 
have established good reputation for themselves. Even so the readers 
felt the need for a work like Dicey’s Law of the Constitution and wished 
some one would one day attempt to write a book like that on the Indian 
Constitution. Viewed in this perspective, M/s. Eastern Book Company 
deserve our appreciation for persuading Prof. Tope to write the book 
under review. 


Prof. Tope brings to bear on the writing of this work his life-long 
experience of teaching the subject. The work bears the stamp of his 
mature thinking and deep scholarship in the area. He conveys his views 
with conviction and confidence. The language is simple, clear and 
direct. The style is lucid and elegant. The arrangement of the topics 
is highly imaginative. The analysis of cases is authentic, brief, to the 
point and clearly brings out their importance in the development of the 
law. 


The inclusion in the book of chapters such as Chapter 19 on Courts 
and the Interpretation of the Constitution, Chapter 28 on Indian 
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Federalism and State Autonomy : Centre-State Relations, Chapter 36 on 
Emergency and Its Aftermath and Chapter 37 on Is Parliamentary 
Democracy Suited to India reflect the author’s concern for contemporary 
events and developments. The preface is dated July 1, 1982 and as such 
we assume the author has included in his discussion of the various topics 
the cases decided upto June, 1982. Thus while he has included the 
analysis at appropriate places of well-known cases decided as late as in 
May, 1982, some otherwise important cases decided in 1980 escaped his 
attention. For instance, while examining the question whether uncodified 
personal law of the Hindus is a law in force within the meaning of 
Article 13 (3) (b), he did not refer to a 1980 case decided by the Supreme 
Court in an appeal from the Allahabad High Court.1 After referring to 
the cases decided by the Bombay High Court (1952), the Madras High 
Court (1952) and the Rajasthan High Court (1955), he lamented by 
observing ‘‘that there is no authoritative pronouncement on this point of 
the Supreme Court’’.2 He concluded the discussion by submitting that 
the view taken by the Bombay High Court is not correct, whereas the 
Supreme Court in the case decided in 1980 had taken a view similar to 
the one taken by the Bombay High Court. 


It is another matter that there are others who share his views on the 
subject notwithstanding the fact that the Supreme Court has reiterated 
the view taken by the Bombay High Court. We hope the author 
would give his views in the matter after analysing the Supreme Court’s 
judgement in Krishna Singh’s case in his next edition of the book. 
Similarly, while referring to an otherwise important pronouncement of 
the Supreme Court in 19814 under Article 16, the discussion is kept too 
sketchy.5 The decision in this case merited detailed analysis and 
discussion. There is no reference to the Special Bearer Bonds Case® 
under Article 14. There is, however, a brief mention of this case under 
Article 123. There is no reference to the case of detention of an M.P. 
under the provisions of the National Security Ordinance’ while discussing 
the provisions of Article 21 but there is only a brief reference to it under 
Article 123°. 


While analysing the Supreme Court’s pronouncement in the Judges’ 
transfer case,? he welcomes the approach of the court in liberalising the 
rules governing the concept of Jocus standi and quotes profusely, what 
Bhagwati J. said in that case but does not mention the word ‘public 
interest litigation’, even in passing, though he refers to some of the cases 
which fall under the said general rubric. 


At places, the reader feels a sense of disappointment as the treat- 
ment of certain new topics or issues though interesting to begin with is 
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either less than complete or is concluded abruptly without the author 
giving his own views. For instance, he mentions in the preface that “the 
Supreme Court in Maneka Gandhi case has hinted at the concept of “due 
process of law’ and the concept of unenumerated rights.’’ But even 
after analysing the Maneka Gandhi case in detail, he refrains from 
expressing his opinion one way or the other on the question of accep- 
tance of the concept of due process in India. It is only ata much later 
stage of discussion that he makes the following cautious statement of 
opinion :- 


“Thus it appears that the court has accepted the concept of due 
process of law.”’10 


On the question of unenumerated rights also he makes an equally 
guarded statement that :- 


‘“‘The court appears to accept even the theory of unenumerated 
rights.’’14 


He poses the question : Is there a fundamental right to privacy under 
the Indian Constitution ? and adds that “the Supreme Court did not 
give a definite answer” to the said question. We wish he had attempted 
a detailed analysis to arrive at some tentative answers. This is what we 
the academics are supposed to do. 


At one place, the author states that the framers of the Constitution 
conferred some socio-economic rights in the form of the Directive 
Principles of State Policy in Part IV of the Constitution.!2, While we 
appreciate the sense in which he makes this statement we have our 
reservations as to whether one should use the term rights at all in refer- 
ring to the directive principles. 


His treatment of the topic as to the various implications of the 
removal of right to property from Part III is superb. Indeed he had 
made his views on the subject known quite early and it was perhaps that 
article of his that got him the invitation to write this book. We are 
happy that he finally accepted the invitation and responded so 
magnificently. 


While the printing and get-up of the book are of high quality, there 
are a few printing errors. Thus on page 31 in the last but one sentence ; 
of the second paragraph the word ‘these’ should read as ‘there’. On 
page 69 in the fourth line from top Article 16 (12) should read as 16 (2). 
The price for the book of this quality and content is very reasonable. 
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I may add on the basis of my direct personal experience that the book 
has already become very popular with students and teachers alike, 
Whatever shortcomings we have pointed out in the above review, they 
do not undermine the general usefulness of the book. We look forward 
to seeing an enlarged version of the book soon. 


M.L. UPADHYAYA 
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HUMAN RIGHTS 


Prof. Upendra Baxi, Vice-Chancellor, South Gujarat University, 
sent us the following Declaration which he desires to be circulated 
amongst our readers through the columns of Indian Bar Review 
(Editor) 


Principles of medical ethics relevant to the role of health per- 
sonnel, particularly physicians, in the protection of prisoners 
and detainees against torture, and other cruel, inhuman or 
degrading treatment or punishment. 


(Adopted by the UN General Assembly on 
18 December 1982) 


Principle 1 


Health personnel, particularly physicians, charged with the medical 
care of prisoners and detainees, have a duty to provide them with 
protection of their physical and mental health and treatment of disease 
of the same quality and standard as is afforded to those who are not 
imprisoned or detained. 


Principle 2 


It isa gross contravention of medical ethics as well as an offence 
under applicable international instruments, for health personnel, parti- 
cularly physicians, to engage, actively, or passively, in acts, which consti- 
tute participation in, complicity in, incitement to or attempts to commit 
torture or other cruel, inhuman or degrading treatment or punishment. 
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Principle 3 


It is a contravention of medical ethics for health personnel, parti- 


cularly physicians, to be involved in any professional relationship with 
prisoners or detainees the purpose of which is not solely to evaluate, 
protect or improve their physicial and mental health. 


Principle 4 


It is a contravention of medical ethics for health prsonnel, parti- 


cularly physicians : 


(a) 


(b) 


to apply their knowledge and skills in order to assist in the 
interrogation of prisoners and detainees in a manner that may 
adversely affect the physical or mental health or condition 
of such prisoners or detainees and which is not in accordance 
with the relevant international instruments; 


to certify, or to participate in the certification of the fitness 
of prisoners or detainees for any form of treatment or punish- 
ment that may adversely affect their physical or mental health 
and which is not in accordance with the relevant international 
instruments, or to participate in any way in the infliction of 
any such treatment or punishment which is not in accordance 
with the relevant international instruments. 


Principle 5 


It is a contravention of medical ethics for health personnel, parti- 
culary physicians, to participate in any procedure for restraining a 
prisoner or detainee unless such a procedure is determined in accordance 
with purely medical criteria as being necessary for the protection of the 
physical or mental health or the safety of the prisoner or detainee 
himself, or his fellow prisoners or detainees or of his guardians and it 
presents no hazard to his physical or mental health. 


Principle 6 


2 £0) 


There may be no derogation from the foregoing principles on any 
ground whatsoever, including public emergency. 


-BAR BEMOANS DAPHTARY’S DEATH 


Mr. Ranjit Mahanty, Chairman, Bar Council of India writes : 


‘“‘The curtain falls, with the death of C.K. Daphtary, on an era of 
lawyers who were unbending and uncompromising and who cherished 
the values, and relentlessly upheld the rule of law. His active associa- 
tion with the Bar Council of India was from 1962 when he became its 
first Vice-Chairman. In 1963, he became its Chairman. In 1968 he 
laid down the office. In 1963, while I was arguing a matter against him 
in the Orissa High Court, a telegram appointing him as the Attorney- 
General of India was received by him. The news did not register any 
impression on his face; it was only at the end of the day when he 
casually showed me the telegram, [I literally dragged him to the senior 
judge’s chamber, and after a little chat he told the judge: “Take my 
advice, you should read old classics like ‘The Old Curiosity Shop’ that 
will give you the language. You should drink a little whisky in the 
evenings that will round off your edges’’. The judge was known for his 
paucity of language and curtness of expression. 


Sri Daphtary’s agony at the supersession of judges was so pro- 
nounced that he was unable to speak out his feelings in the evening of 
the supersession and for an hour at the lawns of his Maharani Bagh 
house he was muttering “the black cat is jumping”. That was Dadhtary ~ 
in his finest moments of abiding values. 


Dr. L.M. Singhvi, President, Supreme Court Bar Association, 
speaking on the occasion of the Full Court Reference said : 


‘“‘Daphtary’s death marks the close of an era in the history of our 
legal profession. He died full of years and honours, deeply loved, 
affectionately remembered, fondly cherished, universally respected. 


Daphtary was the doyen of the Indian bar. He inherited that 
mantle from Setalvad. The two of them were like twin colossi on the 
Indian legal scene. They were quite unlike each other but they belonged 
together and complemented each other. It was a happy coincidence that 
they made up a team and they happened to be the Attorney-General of 
India and the Solicitor-General of India, respectively, for a period of 
nearly 11 years. 


Words would often be inadequate vessels to capture and contain a 
life so full and rich and so replete with colour and sparkle. Daphtary 
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was the connoisseur of words and he knew their limitations. Perhaps 
that is why Daphtary has left us no autobiography. He lived a magni- [| 
ficent life and did not want to spoil it by writing about it in the first © 

person singular. © 


~ 


Every distinguished lawyer has some special ability or quality which 
makes him what he is. Some have great learning, others have great 
capacity for sustained work; some have great eloquence, others have 
great persuasiveness; some are endewed with quick and clear under- 
Standing, others have a felicity of expression and a way of putting their 
points across; some have a profound grasp of the first principles; others 
are gifted with an uncanny memory which stores up, like an album of 
photographs, citations and ratio decidendi and obiter dicta of case law; 
some have cold, rational logic, others have sturdy, practical common- 
sense. A combination and permutation of some of these qualities 
in different measures identifies the style of each advocate and gives that 
style an individuality. Daphtary possessed many of these qualities, 
some of them in an exceptional measure. As an arguing counsel, he 
delivered easily and without any labour pains. He could make a most 
intricate proposition of law look obvious, logical and right. He hada 
knack of understanding points of law and facts swiftly and of stating 
them crisply and simply. He was not a voracious reader but he absorb- 
ed what he read. He had a silver tongue. His words were well chosen. 
He had an exquisite sense of humour. There was wit in his wisdom 
and there was wisdom in his wit. He was frank and friendly and yet 
formidable in his retort and repartee as also in his remarks and reac- 
tions. He was capable of using wit in a devastating manner but he did 
jt rarely. So great was his reputation as a wizard of wit and asa great 
master of the art and craft of advocacy that a very large number of 
entertaining episodes, telling anecdotes, colourful phrases and conver- 
sational quips, fit for all seasons, are ascribed to him. 


Daphtary was present as the Advocate-General of Bombay when 
the Supreme Court was inaugurated in 1950. The office of the Solicitor- 
General was created in 1951. Daphtary adorned that office from 1951 
until 1962. He became the Attorney-General of India in 1963 and 
remained in that office until 1968. After he relinquished the office of 
Attorney-General, he was nominated to the Rajya Sabha. He was 
elected as president of the Supreme Court Bar Association in 1969, 
1972, 1975 and 1976. 


The INDIAN BAR REVIEW records its profound grief at the 
demise of the great Mr. Daphtary. 


COMMUNICATION AND STYLE IN LEGAL LANGUAGE 


ASHOK R. KELKAR 


The language of law has a rather dubious reputation in the lay 
public—it is something one cannot understand or at least not so easily, 
it is full of special technical expressions, one can get away with saying 
things in it that one cannot get away with in ordinary language or at 
least not so easily, and so on. Even the ardent defender of law and 
legal language will concede that this is a technical manner of using 
language, that technical vocabulary is simply the heart of this manner 
of using language, and that the expressions in this legal vocabulary are 
marked by the fact that each has a technical sense and is typically but 
not exclusively used in a technical context. Technical expressions both 
define and are defined by a field of experience and activity, a class of 
entities, a subject matter that is the special concern of a community of 
language users, in this case the community of men of law. It is the 
intense concern of. the specialist for his field that drives him to use 
language in a technical manner. 


This technical manner of using language stands in contrast to the 
ordinary manner of using it. The sense of expressions and Syntactic 
constructions in ordinary language is liable to ambiguity, fuzziness, 
redundancies, and other muddles. Ordinary language very much 
depends on the good sense of its senders and receivers in muddling 
through. Indeed the muddles are occasionally even assets rather than 


INDIAN BAR REVIEW 


liabilities—as in dealing with a slow child or a wily opponent. Muddles 
are anathema to technical language, which hates to depend on the 
good sense of the interlocutors. Technical language would rather 
depend on definitions (a tetrahedron is a solid figure defined by four 
plane faces, the tetrahedron is regular if all its faces are regular poly- 
gons that are congruent to each other, a regular polygon is a polygon 
that is equilateral and equiangular, and so on in linked definitions in 
an organized set) and conventions (in law, he includes she; in an 
arithmetical expression, inner brackets take precedence over outer 
brackets). These definitions and conventions may be traditional or 
newly stipulated. Through these technical language achieves a certain 
tidiness. But it does so at a price—the field does not remain unlimited 
as in the case of ordinary language that can talk of cabbages and kings. 
Rather it is limited by some specialized concern. It is as if there are 
as many technical languages as there are fields. Technical language 
is a sort of departure from ordinary language. 


But then technical language is not the only departure from ordinary 
language. It stands in contrast to another departure from ordinary 
language in an opposite direction—that of poetic language in the 
broadest sense. Thus we are not looking upon a dyad so much as a 
triad—technical, ordinary, and poetic uses of language. This means 
that we have to find out in what way the technical and the ordinary are 
non-poetic, the ordinary and the poetic are non-technical, and the 
technical and the poetic are non-ordinary. We are ringing changes on 
the use of language. 


A good opening to the discussion of the contrast between the non- 
poetic and the poetic is provided by Punya Sloka Ray’s discussion of the 
formation of prose (1962:313 = 1963:138): 


‘“‘Let us begin with a dilemma. Language is impossible if the 
speaker and hearer do not agree at all on what forms should 
carry what meanings. And yet, language is useless if the 
speaker and the hearer could agree completely without recourse 
to the meaningful forms between them. So language is usable 
only insofar as we do not depend upon it, and yet language 
is useful only insofar as we do depend upon it. Fortunately, 
the absoluteness of the paradox is only a metaphysical make- 
believe ... But this formulation does serve to highlight a 
certain quality in our handling of language ... the systematic 
cultivation of dependence on language will be defined as poetry 
and the systematic cultivation of independence from language 
defined as prose ... prose we shall define as a movement away 
from [poetry] ...”’ 
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Actually on Punya Sloka Ray’s own showing, prose is not just a 
movement away from poetry but also a movement away from ordi- 
nary language, which neither cultivates systematic dependence on 
language nor cultivates systematic independence from language. Since, 
like Moliére’s Monsieur Jourdain we all speak prose, it would be wiser 
to drop the expression prose altogether. Again, it is awkward to use 
the term poetic for a whole area of which poetry proper is only an 
extreme example. The term stylized is probably better suited to cover 
a movement towards a systematic dependence on language. So we 
now have: 


(a) technical language use: cultivative or moving towards syste- 
matic independence from language and thus permitting transla- 
tion without any loss of meaning; 


(b) ordinary language use : neither technical nor stylized and thus 
intermediate in character; 


(c) stylized language use: cultivating or moving towards systema- 
tic dependence on language and thus excluding translation 
without loss of meaning. 


Thus, the technical use differs from the latter two in several ways: 
it alone permits translation without residue, shuns individual variation 
as sheer distraction, minimizes dependence on the textual context 
(unless that context is the definition itself), and places a restriction on 
the fields of application. The stylized use differs from the former two 
in several ways : it alone excludes translation without residue, integrates 
the way something is said with what is being said (style being not merely 
a means to an end), invites and indeed welcomes the possibilities of 
multiple interpretation, indeed in the absence of the constraint imposed 
by specialized interest or the purpose in hand the reverberations of 
meaning in a stylized discourse continue fora long time if they cease 
at all. Finally, the ordinary use differs from the two extremes, extremes 
that meet as it were; it alone doesn’t demand a certain willing suspension 
of casualness and acertain initiation into the special features of the 
use of language, it alone is content to stay within the limits and 
constraints of the language being used, it alone tolerates tautologies, 
circumlocutions, simple repetitions that lower the payload of language, 
it alone accepts an open-endedness in language depending chiefly on the 
situational context to supply a good deal of the meaning. 


We have found it necessary so far to emphasize the essential tidiness 
of technical language in general—and so of legal language in particular. 
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We did so in order to highlight its difference from ordinary language 
with its muddles and from stylized language with its creative® richness. 
Technical language is certainly spartan in comparison. Having estab- 
lished that, we can now afford to accept a rider or reservation. Technical 
language, especially the heart of technical language which is its 
technical vocabulary, is tidy, but... Here let’s listen to what Freud 
(1915=1925: 4.60-1, cited in Frenkel-Brunswick 1956: 98-9) has to say 
about concepts defined in a developing scienee. For Freud, they are: 


“determined by the important relations... to the empirical 
material ... We seem to be divine before we can clearly recognize 
and demonstrate them ... Progressively we must modify these 
concepts so that they become widely applicable and at the same 
time consistent logically. Then, indeed, it may be time to 
immure them in definitions ... [which in turn are] constantly 
being altered in their content.”’ : 


Technical terms in a theoretical discipline are enmeshed in a theory. 
Let us go back to the term regular tetrahedron. Now tetra means four 
and there is nothing in English word-formation to prevent us from 
coining terms like trihedron, pentahedron, and so forth—and of course 
the term polyhedron. But actually in the context regular-hedron, 
solid geometry has use for only four other numeral elements, namely, 
hexa-, octa-, duodeca-, and icosa- (six, eight, twelve, and twenty) besides 
poly- (many). The definitions of terms are not merely meshed with 
each other; they are meshed with the theorems and ultimately the 
postulates of theory. This is especially true of the more basic terms of 
a discipline. The sense of such terms is theory-laden. To fully grasp 
the sense of any of the terms Jd, Ego, Superego as used by Freud is not 
merely to grasp the senses of the other two but also to grasp the whole 
theory of Freud. Freud is giving us a salutary reminder that in the 
formative period of the development of a theory, in the informal shop- 
talk phase, so to say, the scientists may be able to use such expressions 
with some confidence without being in a position to offer neat, cut-and- 
dried definitions or even postulates. The scientists say, as it were, to 
the fellow scientist “‘of course, you know what I mean’. Ina healthy 
discipline, as in a healthy monetary system, the currency is, of course, 
backed up by credibility. 


What is true of a healthy, developing science is also true of a 
healthy, developing jurisprudence system. No wonder John Brigham 
(1978 : 92) felt it necessary to say : 


‘‘On the basis of its grammar and unique practices, constitu- 
tional law may be described as a language and not simply as 
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use of English in a particular setting. The grammatical rela- 
tions that exist in the Constitution delineate a professional 
language which, at least at the highest appellate level, has the 
qualities of a “‘natural’’ rather than formal language.” 
(Emphasis added.) : 


In terms of the framework being presented here, we can reformulate 
this insight as follows : The legal use of language iS a technical use of 
language and thus distinct from the ordinary use of language. Consti- 
tutional use of language is a segment of legal language. At its points 
of growth (‘‘the highest appellate level’, corresponding to “‘the infor- 
mal shoptalk”’ of a live scientific brainstorming session), this technical 
use of language ceases to be wholly tidy and takes on some of the 
characteristics of the ordinary use of language. 


Of course, in the process of reformulating what Brigham hasto say 
we have slightly modified it—we hope, in the direction of greater ade- 
quacy. We have spoken vaguely of “some of the characteristics of the 
ordinary use of language”. We should perhaps draw pointed attention 
to one such characteristic—technical expressions depend for their deter- 
minateness typically on prior codification, a linguistic contract, so to 
say, between the interlocutors; ordinary expressions depend for their 
effectiveness in the face of indeterminateness not on any prior codifica- 
tion but on progressive context-enrichment. Children do not learn that 
such and such things exist and that they are called books—they learn 
to understand and make use of such expressions as fetch me the green 
book, open your books at page four, don’t let your books lie around, stack 
the books on the shelf, teacher has asked us to buy the geography book, 

there are no pictures in this book. At the growing point, technical 
language too depends on context-enrichment of this sort so that the 
interlocutors can assume with some confidence and not merely pretend 
that each knows what the other means. 


It is about time that we identify the interlocutors of legal language. 
Situating Legal Language 


In the domain of law as we know it today in civilized societies the 
dramatis personae are the following : 

the ordinary citizen, not necessarily a man of law 

the lawgiver, not necessarily a man of law 

the judge, necessarily a man of law 


the counsel, necessarily a man of law 
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Communication pertaining to the domain of law takes place between 
the lawgiver and the men of law in the first instance. This is typically 
one-way communication—from the lawgiver, who is not necessarily 
initiated into the mysteries of law, to the judge and the counsel, who 
are necessarily so initiated being men of law. This one-way communi- 
cation takes the form of statutes. The language of the statutes is the 
most technical and the legislators have very little to do with it, but the 
drafters must pay heed that the statute as drafted really represents the 
lawgiver’s communicative intent. Insofar asthe preamble of a statute 
expresses a lawgiver’s intent it is likely to be couched in non-technical, 
even stylized, language. In the second instance there is the two-way 
communication between the judge and the counsel. (Formal communi- 
cation between the two opposed counsels is, of course, via their addressing 
the judge. That’s simply the rule of the legal game). This communi- 
cation is less technical than the communication through the vehicle of 
statutes. There are two subdivisions within this second category differ- 
ing in the degree of formality. Judgments and briefs are more formal 

and, therefore, relatively more technical, while the courtroom exchange 
between the judge and the counsel is less formal in comparison and so 

relatively less technical. In this context of legal communication too, 

there is the counterpart of the preamble of the statute—the preamble- 

like portions of the judgment and the brief conveying the communi- 

cative intent respectively of the judge and of the client. In the third 

instance there is the informal consultation that takes place either bet- 

ween two or more judges in the judges’ chamber or between two or more 

counsels in the counsels’ offices or the barroom or among men of law in 

jurisprudential discussions. This form of legal communication is even 

less formal and so drawing more freely upon the ordinary use of langu- 

age. Even so it still remains essentially technical. Fourthly, there is 

the consultation between the ordinary citizen and the counsel. The 

ordinary citizen, of course, speaks ordinary language drawing upon as 

much legal language as is feasible and necessary. The counsel’s job is 

more difficult—he has to be at once plain and precise. Lack of plain- 

ness will lead to lack of understanding; lack of precision may lead to 

misunderstanding. In either case the counsel will have on his hands a 

client with a sense of grievance against his counsel—not a very cheery 

prospect for the counsel. The judge’s brief to the men of the jury also 

falls under this category. Finally, there is the legal communication 

that sometimes takes place between one ordinary citizen and another— 

typically but not necessarily through the intermediary drafters initiated 

into the mysteries of law. I have in mind here the language of legal 

documents such as contracts, testaments, byelaws, and notices. 
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In sum, legal communication takes place in one of five types of 
situational contexts : 


(i) the lawgiver to the judge and the counsel—statutes, preambles 
to statutes 


(ii) the judge to the counsel, the counsel to the judge—judgments, 
briefs, courtroom exchange, preamble-like portions of judg- 
ments and briefs 


(iii) consultation among judges, among counsels, among men of 
law 


(iv) the judge to the jury, the counsel to the client, the client to the 
counsel—the judge’s brief, consultations 


(v) between ordinary citizens—contracts, testaments, byelaws, 
notices, and the like. 


This summing up serves to bring out a peculiar feature of the 
legal use of language—there is the community of specialists, the men of 
law, which brings legal vocabulary into existence, and there is the 
community of ordinary citizens (who may or may not be men of law), 
which sustains the domain of law and which is affected by it—indeed 
one may well say that the ordinary citizenry, their relationships, and 
their activities are the domain of law. In some special sense, therefore, 
the language of law has to be anchored in the ordinary manner of using 
language. This is what gets recognized in the well-known Golden Rule 
of Legal Interpretation (Macmillan 1958: 115), namely, that whatever 
the intention behind a legal document, when it is being interpreted 
“the gramatical and ordinary sense of the words is to be adhered to 
unless that would lead to some absurdity or some repugnance or in- 
consistency with the rest of the instrument in which case the grammati- 
ca] and ordinary sense of the words may be modified so as to avoid 
that absurdity and inconsistency, but no further.’ This rule serves as 
it were aS a counterweight to the tendency of any technical use of 
language to lapse into oddities, archaisms, and obscurities. 


The language of law is, however, also subject to certain other 
hazards—the hazard of interested disputes as to interpretation and 
the hazard of interested disputes as to the correct text itself. By and 
large legal texts confer rights and impose duties (we shall return to 
this point a little later) and by and large ordinary citizens enjoy their 
rights and suffer their duties. Naturally each party to a legal transac- 
tion or dispute will try to make the legal text maximize its rights and 
minimise its duties. There are two ways of ‘making’ a legal text per- 
form in one’s own favour—by disputing the interpretation or, 
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more radically, by disputing the text itself. The rule of interested inter- 
pretation is to choose or even distort interpretations in one’s favour. 
To avoid disputes of interpretation various linguistic devices and pre- 
cautions are employed—removal of ambiguity, vagueness, or the 
like. To avoid disputes of text authenticity and text wording, the 
custom arose of relying on writing rather than speech; additional 
devices and precautions are signatures, seals, spelling out numbers in 
words, or the like for preventing wholesale or partial forged additions, 
deletions, and alterations. 


The last hazard is the vested interest of the men of law themselves 
in consolidating their position and indispensability by making the 
penetration of legal mysteries difficult if not impossible to put a pre- 
mium on obscurity in the name of precision, to put a premium ona 
less widely known language like Latin in Medieval Europe or English 
in contemporary India. 


We have spoken of linguistic devices and precautions to prevent 
and resolve disputes of interpretations—these may have to do with 
the physical aspects of writing (script and orthography), with vocabu- 
lary and syntax, and with technical conventions. We have already 
mentioned one such technical convention——he includes she. Others 
such are : 


ejusdem generis—thus, if it says “house, office, room, or 
other place’, the expression ‘‘place’’ cannot refer to an un- 
covered enclosure although this is a ‘‘place’’. 


expressio unius est exclusio alterius——thus, if it says “house, 
office, or room”’ only these can be included and nothing else 
(in ordinary language “‘would you have tea or coffee?’ With a 
rising tone on “‘tea’”’ and “‘coffee’’ makes the list open-ended) 


noscitur sociis——the recognition that a word is known by the 
company it keeps. 


In addition there are other conventions which we could call stylistic 
conventions or rhetorical conventions. These conventions are not like 
the poetic conventions of literary style—rather their purpose is purely 
functional. Thus in the opening part of a judgement where the judge 
is summing up the facts of the case and the rival accounts he must 

not use a wording that will give away his judgment to follow. Thus 
he will say the motor car and the bicycle collided or struck rather than 
say the motorist hit the bicycle or the bicyclist hit the car. 
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Is there room for any other kind of style or rhetoric in the legal 
communication? Going back to our five types of communicative 
situation, we can say the following : 


(i) Statutes: Inthe preamble there is some scope, not in the 
body of the statute : the rhetorical function will be to convey 
the seriousness of purpose, the grandness of the gesture, and 
the like. 


(ii) Judgments and briefs: In the preamble-like portion there 
is some scope. Courtroom exchange : The relationship 
between the judge and the counsel is defined by the rhetoric : 
the counsel humbly submits and the judge impersonally directs, 
the counsel would champion his side but at the same time 
would uphold the law. | 


(ili) Consultation among men of law: There is scope for persua- 
sive Or disputatious rhetoric. 


(iv) The counsel and the client, the judge to the jury: The coun- 
sel’s rhetoric is reassuring, advisory, minatory and the like. 
The judge impersonally helps the jury to understand the case. 


(v) Citizen to citizen: In the preamble-like portion there is some 
scope. Otherwise contracts and bye-laws tend to be like 
Statutes; testaments and deeds tend to be like briefs. 


The Primes of Legal Interests 


We have already spoken of how legal documents confer legal rights 
enjoyed by the parties and impose legal duties suffered by the parties. 
This was a rough, preliminary statement of the irreducibles of law. 
more rigorous statement is in order. Asa useful point of departure, 
there is Hohfeld’s scheme of “fundamental jural relations” (1919) : 


“One of the greatest hindrances to the clear understanding, 
the incisive statement, and the true solution of legal problems 
frequently arises from the express or tacit assumption that all 
legal relations may be reduced to “‘rights” and ‘duties,’ and 
that these later categories are, therefore, adequate for the pur- 
pose of analyzing even the most complex legal interests, such 


as trusts, options, escrows, ‘‘future’’ interests, corporate 
immerests, etc... 5... 


“The strictly fundamental legal relations are, after all, sui 
generis; and thus it is that attempts at formal definitions are 
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always unsatisfactory, if not altogether useless. Accordingly, 
the most promising line of procedure seems to consist in ex- 
hibiting all of the various relations in a scheme of “‘opposites”’ 
and ‘‘correlatives,’ and then proceeding to exemplify their 
individual scope and application in concrete cases. 


*“Jural Opposites right privilege § power immunity 
no-right duty disability liability 

**‘Jural Correlatives right privilege power immunity 
duty no-right liability disability” 


Hohfeld then goes on to say that the word right is used not only in the 
sense Of claim but also more broadly to cover privilege, power, and 
immunity. 


A change in a given legal relation may result from some super- 
added operative facts beyond the control of man’s will or within the 
control of man’s will. In the latter eventuality the person exercising 
control over a certain legal relation is exercising a legal power. 
(Operative facts are to be distinguished from the other class of legally 
relevant facts, namely, the merely evidential facts). 


Now it is not for me to examine Hohfeld’s claim that the funda- 
mental concepts are indeed adequate in giving an account of any legal 
interest as such. One may goeven further and point out that these 
conceptions also cover such things as punishment and rewards—thus, 
punishment is the exercise of power to deprive someone of rights or 
privileges or powers or immunities. Granting that claim for the present 
purpose we can examine whether the fundamental concepts are indeed 
incapable of analysis other than bringing out logical relations of oppo- 
sition (e.g. for someone to be without power is for him to be with 
disability) and correlation (e.g. for one person to have power over 
another is for the latter to be subject to the power of the first, that is, to 
have liability towards the former). 


To begin with one can point out that it is not enough to say as 
Hohfeld does that the word right is loosely used to cover privilege, 
power, immunity as well, but it is also necessary to say that all four, 
namely, right (in the sense of claim), privilege, power, immunity are 
‘enjoyable’ jural relations; on the other hand no-right, duty, disability, 
liability are all ‘sufferable’ jural relations. 


Secondly, one can point out that right, privilege, no-right, duty are 
first-order interests that revolve around the notion of claim; on the 
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other hand, power, immunity, disability are second-order interests (i.e. 
interests in respect of first-order interests) that revolve around the 
notion of control. (Hohfold does speak of ‘‘claim’’ and “control’’). 
The notion of claim is at bottom a moral notion, while the notion of 
power is at bottom a political notion. The domain of law is the 
marriage of morality and polity—admittedly an uneasy marriage, but a 
marriage nontheless. 


Thirdly, right, no-right, power disability have to do with active 
enjoyment or its absence; on the other hand, privilege, duty, immunity, 
liability have to do with passive subjection or its absence. 


Fourthly, right, duty, power and liability all speak -of a positive 
legal interest by way of enjoyment or subjection as the case may be; on 
the other hand, no-right, privilege, disability, and immunity speak of a 
negative legal interest, the absence of enjoyment or subjection as the 
case may be. | 


Fifthly, Hohfeld seems to make some play of the fact that he calls 
his proposal a scheme of “‘jural’’ relations—relations that could be 
based either on substantive law or as on equity. “‘Jural’’ apparently 
comprises ‘legal’ and ‘equity-based’. In respect of the English jural 
system one could add ‘common-law-based’ too. A neater way of for- 
mulating this would be to say that the operative facts recognized for 
this purpose may be on the plane of custom (common law), Hindu 
dharamashastra, English and American equity, statute law, or the like. 
(From now on we shall use ROF to stand for ‘recognized operative 
facts’. Under operative facts beyond human control some communities 
may even recognize astrological observations as relevant for legal 
interests). 


Sixthly, Hohfeld also recognizes the traditional distinction between 
in rem and in personam but does not recognize the common supposition 
that they are mutually exclusive, matching alternatives. He is right, of 
course, but has not been able to formulate this with clarity. What he 
badly needs is the recognition taken from Frege’s logic that there can 

be many-place predicates and his jural relations are, of course, such 
predicates. 7 


What does all this add up to? Itadds up to a neat and precise 
analysis of Hohfeld’s eight primes. Is Hohfeld correct in saying that 
they are sui generis, incapable of definition and analysis? The answer 
to this question is yes and no. Yes, the primes are not reducible to 
yet more primal entities within the legal universe of discourse. No, the 
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primes are reducible to yet more primal entities if one permits oneself to 
go beyond the legal universe of discourse. There is nothing surprising 
about this. This is simply the Godelian property of logical system—to 
‘capture’ a logical system one needs to stand ‘outside’ the system at an 
Archimedean point. 


The analysis may be set out now. First, let us set out the predi- 
cate frames (where A stands for the ‘active’ person, B for the ‘passive’ 
person, X for some state-of-affairs to be maintained, extinguished, 
prevented, refrained from bringing about, or brought about, and Y for 
some jural state-of-affairs to be maintained, extinguished, or brought 
about). 


(A) (1) A hasa right to X against B given ROF; 

i.e. A has access to that claim. 

(2) A has no-right to X against B given ROF; 
i.e. A lacks access to that claim. 

(3) B has a duty to X towards A given ROF; 
i.e. B is subject to that claim. 

(4) Bhasa privilege to X against A given ROF; 
i.e. B is not subject to that claim. 


(5) A has a power to X over B given ROF; 
i.e. A has access to that control. 


(6) A has a disability to X over B given ROF; 
i.e. A lacks access to that control. 


(7) Bhas a liability to X towards A given ROF; 
i.e. B is subject to that control. 


(8) B has an immunity to X against A given ROF; 
i.e. B is not subject to that control. 


Secondly, we can recognize a set of distinctive features of these eight 
predicates of jural interest. 


(B) (1) The predicate may be a first-order predicate about claims 
or not (i.e. maybe a second-order predicate about 
control). 


(2) The predicate may be an active predicate of access or not 
(i.e. may be a passive predicate of subjection). 


(3) The predicate may be a positive predicate of claims or 
control (as the case may be) or may be a negative predicate 
of the absence of that claim or control (correspondingly). 
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(4) The predicate may be an ‘enjoyable’ predicate that needs 
to be protected from violations or not (i.e. may bea 
‘sufferable’ predicate that needs to be enforced to ensure 
conformity). 


Thirdly, we can correlate the eight predicates of jural interest and the 
four extra-jural distinctive properties of these predicates. 


(C) (1) right is + first-order, + active, 
+ positive, + enjoyable. 


(2) no right is + first-order, + active, 
— positive, — enjoyable. 


(3) duty is + first-order, — active, 
+ positive, — enjoyable. 


(4) privilege is ++ first-order, — active, 
— positive, -+ enjoyable. 


(5) power is — first-order, + active, 
+ positive, + enjoyable. 


(6) disability is — first-order, + active, 
— positive, — enjoyable. 


(7) liability is — first-order, — active, 
+ positive, — enjoyable. 


(8) immunity is — first-order, — active, 
— positive, + enjoyable. 


It will be noticed that Hohfeld had to coin the expression no-right 
to fill a slot. He also uses occasionally no-duty in place of privilege 
(slot A 4, C 4). Actually no-duty would be more accurate, privilege 
being simply no-duty to refrain from bringing about X. The word 
liberty (Dr. Richard Stith informs me) is commonly used these days in 
place of Hohfeld’s privilege. 


This analysis can be looked upon as the semantic analysis of eight 
crucial technical expressions in the legal domain by a student of 
linguistics. Only a jurist can, of course, invest this analysis with jural 
content and exemplification. 


But a jurist can do something more. In situating legal language 
we started by speaking of “the domain of law as we know it today in 
civilized societies’’ with the ordinary citizen, the lawgiver, and the man 
of law as judge or counsel as its dramatis personae. Underlying this 
bland statement is the confession that from this point on we were 
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going to take for granted the Rome-originated West-European frame 
of reference forlaw. We may note in passing that the corresponding 
general terms for law in French (droit), Italian (diritto), German 
(Recht), and Latin (jus) also mean right. Can we perhaps say that this 
ambiguity between the meanings “law” and “‘right’’ gives away the 
fact that the cornerstone of the Roman-Western framework of ‘“‘law”’ 
is ‘“‘right’’? Can we further point out that the corresponding Ancient 
Indian general term dharma is ambiguous as between “‘law’’ and 
‘duty’? (The Ancient Indian term for religion was not dharma but 
sampradaya, pantha, or even mata.) The other Indian translations, 
Sanskrit vidhi or Arabic ganum or qaidah, all originally mean “‘way, 
custom’’, “‘principle’’ (i.e. are more like English /aw, what is laid 
down.) 


At this juncture in the history of the Indian judicial system when 
we are having second thoughts about the total] suitability of this 
Roman-Western system to Indian conditions, we shall do well to 
examine the foundations of the Roman-Western system, the Ancient- 
Indian system, and the Islamic system in comparison with each other. 
(The Indian legal system today is not purely English, it also draws 
upon Livingstone’s Louisiana Code and the Code Napoléon.) What 
will be the primes of Ancient-Indian law and Islami law ? How do they 
compare with the primes of Western law? I have in mind here not only 
the primes of legal interest but also the primes of legal procedure (other- 
wise known as the due process of law). 


The Primes of Legal Procedure 


I shall do no more here than throw out some speculative sugges- 
tions for more competent hands. What is, I shall ask, the root meta- 
phor, primordial image of Western legal procedure? Earlier on, I made 
a passing reference to one rule of the legal game, namely, that the 
counsel always addresses the judge in the courtroom and never the 
opposite counsel. My submission is that it sounds quite natural to 
speak of this procedural rule as a rule of the game because legal proce- 
dure as we know it from the West is cast in the image of a game. 
Now if Roger Caillois’s analysis of games is to be accepted, games are 
of four kinds : games of contest (chess, boat-race), games of make- 
believe (playing house, carnival king and his court), games of chance 
(poker), and games of vertigo (swing, merry-go-round). (Caillois uses 
respectively the Greek terms agon, mimesis, alea, and ilinx.) The 
court-room game is in part a game of contest and in part a game of 
make-believe. It is as if the two rival parties to a lawsuit play a duel 
by proxy. The party whose proxy wins the game wins the real thing— 
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the lawsuit. The judge is, of course, the sage and neutral umpire. My 
further submission is that the Indian citizen has never really taken to 
this game—or rather that he has taken to it even with some zest 
but has misconstrued it as a game of chance. The court-room game 
is not seen as an instrument of justice at all. This optical illusion often 
extends to the counsels and the judges as well—especially in the so- 
called lower courts. I wonder what bearing the obsession with court- 
room drama in contemporary commercial cinema in India has on this 
issue. 


A thorough investigation of the primes of legal procedure in the 
Western mode, in the Ancient-Indian mode, and in the Islamic mode 
is in order. Such an investigation will lead to a more meaningful com- 
parison between the three and a more meaningful explanation, a more 
radical diagnosis of the ills that beset the contemporary Indian judicial 
scene. 


Indianization of the Indian Judicial System 


I am not, of course, suggesting that we should thoroughly Indianize 
our judicial system. Rather am I suggesting that our Indianization 
should be more than skin-deep, deeper than the colour of the skin of 
the participants. The question of the use of modern Indian languages 
alongside of or in place of English has to be seen in proper perspective. 
If we were to start using Indian languages exclusively but leave the 
deeper linguistic muddle unexamined and untouched, we would achieve 
exactly nothing. But if we were to do something about the deeper 
linguistic muddle, then the partial retention of English would not 
really matter. Before we propose to make the Indian citizenry legally 
literate, we have to make the Indian men of law literate in the human 
and the philosophical and the linguistic foundations and implications — 
of their domain of activity. Papering over the cracks in the system 
with brave stylized rhetoric will only worsen the situation—it will 
certainly not ameliorate it. Radical reforms can only begin with 
radical analysis. 
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LAW, LEGAL LANGUAGE AND SOCIAL REALITY 


RAJEEV DHAVAN 


Trained in English methods of argument and interpretation, Indian 
lawyers seek to work on the assumption that words have an autonomous 
social existence. Words are given exact ‘referents’. Some words are 
treated as terms of art. Other words are given their ordinary literal 
meaning after making such concessions as are necessary to the imme- 
diate legal context in which such words are set. Principles of legal 
reasoning ensure that the rules of law are ranked in a hierarchical] order, 
arranged so that they do not contradict each other and lay down clear 
guidelines as to when one rule may permit a derogation from another. 
Law is seen as forming a cohesive reality whose blurred edges can be 
resolved by settled principles of argument, interpretation and reasoning. 
Legal reality is, accordingly, seen as a non-contradictory field of meaning. 
Some jurists create a more complicated picture of legal reality as based 
on certain forms of reasoning and argue that lawyers and judges who 
travel outside this reality do not, and should not, deviate from the 
logical principles that underlie it.2 : 


Not surprisingly, a very distinguished Attorney-General of India 
saw this picture of legal reality as possessing universal and readily trans- 
ferable elements. He predicted ‘‘a greater interplay between legal minds 
in India and elsewhere in the world of Anglo-Saxon jurisprudence’? and 
hoped that ‘‘(a)s judges and lawyers in India freely resort to English 
decisions, so may in the course of time, the English ours’’.3 
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While all this does fit in very nicely to a particular view of legal 
ontology, it leaves behind a range of unanswered questions. How is 
this legal reality created ? Is it just a juristic fiction? If it actually 
exists as some form of social reality, how did the meanings of words 
come to be settled ? What form of institutional practice is needed to 
sustain this kind of reality as a social reality ? Does the pathology of 
litigation and advocacy—tied up as it is with making all kinds of 
demands for interim and final relief—mould and transform this - ‘legal 
reality’ into a social practice totally at variance with the principles of 
argument, interpretation and reasoning which are deemed to lie at the 
root of—and, indeed, uphold—this legal reality 2? In certain countries 
like England, the institutional practice of legal professionals is controlled 
by various diverse social mechanisms to ensure some kind of congruence 
between images of legal reality and methods of legal reasoning in the 
courts of law. In India, the position is quite different. The words used 
in the law are palpably foreign. The institutional practice of lawyers 
and judges is ostensibly imitative but otherwise indigenously ingenious. 
The pathology of litigation and advocacy makes great fissures in both the 
seamless web of settled meanings and reasoning as well as the institu- 
tional morality which was designed to protect this web as a coherent 
social reality. 


il 


The framers of India’s Constitution paid more attention to the 
political structure rather than to settling a core of legal meanings. This 
was obviously a matter of considerable importance. It took a little 
while—and a stormy debate—to acquire some kind of imposed consen- 
sus on the basic structure that the Constitution was to take.* After that, 
there was really not enough time to clearly settle a cohesive framework. 
of legal reality within which the longest Constitution in the world was 
to be set and interpreted. Certain parts of the Constitution specifically 
emulated the legal and political practice of other countries. For exam- 
ple, the privileges of the legislature were deemed to be the same as those 
of the House of Commons in England.® It was left to the ingenuity of 
India’s legal profession to resolve the contradiction that this would pose 
in a Constitution which had a guaranteed bill of rights.6 Parts of the 
Constitution (like the provisions dealing with the compensation to 
be paid by the State on the acquisition of an individual’s property) were 
deliberately left vague, because no agreed political solution could be 
found.’ 


In some matters, the Constitution-makers decided to borrow 
cosmopolitan ‘legal’ terminology in certain areas (for example, the 
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provisions dealing with inter-state trade® or to ouster the courts’ juris- 
diction to determine whether governmental action corresponded to due 
process standards?) in the hope that the legal fraternity would honour 
the settled meanings attached to such terminology. It has now become 
clear that the pathology of litigation, advocacy and judicial approach 
has controverted the intentions of the framers of the Constitution, even 
where the meanings of words were settled. 


All this is not surprising. Constitutions transform over time. And 
it is the institutional practice of the lawyers and judges which is respon- 
sible for influencing this process of transformation. But, India’s 
Constitution-makers left an interesting range of difficult and complicat- 
ed problems for its legal profession to solve without giving the latter a 
clear set of settled meanings and juristic techniques to resolve these 
problems. Indeed, they paid scant attention to the criteria by which 
judges were to be appointed and really gave a vast reservoir of power to 
the courts when a lawyers’ lobby demanded these powers.10 


Itt 


The courts—and I will concentrate here on the Supreme Court of 
India—began by viewing the legal reality established by the Constitution 
through the techniques of cosmcpolitan jurisprudence. ‘Cosmopolitan’ 
jurisprudence and cognate expressions are used here to denote “Anglo- 
American’ jurisprudence. It is difficult to say whether this heavy 
reliance on cosmopolitan techniques was used as a device to find a 
universal credibility for their decisions, an example of ‘imitative’ juris- 
prudence or a genuine attempt to take on board Anglo-American mean- 
ings and techniques as the structural basis underlying the Constitution.11 
Whatever the reason, the early interpretative endeavours of the judges 
produced an interesting range of results. 


(i) The first major difficulty lay in judges isolating certain aspects 
of Anglo-American jurisprudence without paying due attention to the 
inter-connecting principles within which these aspects were to be set. 
To take an example, Anglo-American jurisprudence has been most 
reluctant to use the doctrine of literal interpretation without paying 
attention to these inter-connections. Were that not the case, the 
judiciary would be just like any other bureaucracy, interpreting their 
‘instructions’ (statutory rules) they receive from other Organs of the 
State (the government) without reference to the legal reality which they 
are allegedly the custodians of.12 The Supreme Court was called upon 
to interpret a constitutional provision dealing with the deprivation of 
life and liberty by ‘procedure established by law’. Unhappy with an 
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interpretation that this phrase meant simply ‘any procedure established 
by law’ and not confident about importing a non-literal interpretation 
consistent with American due process doctrines, the Court settled on a 
literal interpretation.183 This created anomalies which are still being 
resolved on a basis quite removed from the literal interpretation with 
which the Court began.14 Again, the Court invalidated some important 
law and order statutes on the ground that the Constitution permitted 
restrictions on the exercise of freedom of speech and expression in the 
interests of ‘security of state’, but not ‘public order’.1® This meant that 
lesser and greater restrictions on this right were permitted but the 
government was deprived of a crucial power which was permitted under 
the principles of Anglo-American public law. The Court later admitted 
its error.16 But this decision, along with several others on economic 
reform and positive job reservation for the underprivileged, had political 
implications. The government had to amend the Constitution.!? 


The fact that the Constitution had to be amended as a consequence 
of the Court’s decisions created further problems. It meant that un- 
less the judges were prepared to enter into a pitched battle with the 
government, they would have to fashion doctrines which, while con- 
sistent with their view of legal reality, could also accommodate the 
pressures arising out of political reality and expect political processes 
to adjust to this fact.18 This could become a bit like King Canute 
ordering the tide out. It could try and evolve a new internally con- 
sistent legal reality which interpreted the Constitution on a new basis. 
Indeed, this is what Prime Minister Nehru wanted when he insisted that 
the Indian Constitution was a socialist Constitution.19 Again, the 
Court could accept the demands of political reality and treat themselves 
as a part of a programme of ‘social engineering’ designed to effect a 
social and economic transformation of Indian society.2° Finally, the 
Court could pay partial adherence to the principles underlying their 
conceptions of social reality and also simultaneously abandon the need 
for consistency (an essential prerequisite of their idea of legal reality) by 
accommodating political demands.?1 


Different judges used all these strategic options at different times. 
A large part of the controversy concerned the manner in which the 
judges interpreted the Anglo-American doctrine of ‘eminent domain’ 
(the acquisition by the government of private property for a public 
purpose and on payment of market value compensation) in the con- 
text of the socialist ideals of the government and, allegedly, of the 
Constitution. These ideals were contained in the chapter of the Indian 
Constitution entitled the ‘Directive Principles of State Policy’, which, 
although not enforceable as rights, were, nevertheless, deemed to be 
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‘fundamental in the governance of the country.22 At first the judges 
adopted the general rule of construction that the Directive Principles 
were to be accorded a subsidiary and relatively insignificant role of 
constitutional interpretation. This meant that the judges were anxious 
to resolve these matters by reference to constitutional text or cosmo- 
politan jurisprudence. 


Violating an express restriction which totally ousted their jurisdic- 
tion in respect of certain statutes dealing with agrarian reform, the 
Court upheld the doctrine of ‘eminent domain’ on the grounds that 
anything else would have amounted to a colourable exercise in power.?4 
If this ‘colourable exercise’ approach was taken to its logical con- 
clusion, the whole Constitution could have been made redundant on 
the grounds that any exercise of power was not consistent with some 
important doctrine of Anglo-American jurisprudence. This approach 
was severely curtailed the next year and used very rarely in the future.*° 
Even so, the Court found it necessary to support the doctrine of 
‘eminent domain’ in its interpretation of the Fundamental Right to 
Property.26 The government has invariably responded by amending 
the Constitution and asserted the primacy of the ‘socialist’ goals of the 
Constitution.2” All this has embarrassed the Court into acquiescence 
even though judges continue their adherence to the doctrine of ‘eminent 
domain’.28 The Janata government of 1977-79 tried to resolve this 
controversy by removing the right to property from the chapter on 
guaranteed Fundamental Rights.29 There was a time when the judges 
tried to evolve new legal conceptions to permit ‘socialist’ inroads in 
the ‘eminent domain’ doctrine. Their attempts were unsuccessful and 
the judges lamented that they had been grossly misunderstood. These 
subsequent attempts to deal with this have largely been rhetorical in 
nature and echo government perspectives rather than co-ordinate under- 
lying principles of legal reality.8® Much of the problem has arisen 
because cosmopolitan conceptions of legal reality are not at all com- 
patible with the political and social realities which the Court is called 
upon to negotiate. The doctrine of ‘eminent domain’ is ill-suited to 
a country in which the power of the government—both in property 
matters and generally—is regarded as absolute and subject to traditional 
restrictions and not an alien jurisprudence protecting absolute rights of 
individual ownership. This is quite apart from the equally difficult 
problem of interpreting the nineteenth century doctrine of ‘eminent 
domain’ in the light of twentieth century principles of distributive 
justice. 


(ii) This takes us to the problem of using Anglo-American — 
terminology. Such terminology, while suited in Anglo-American legal 
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and social contexts, may not be able to accurately capture indigenous 
notions of entitlement and obligation. And this is all the more 
important in India where such indigenous notions form a cohesive 
pattern of their own. This point may be illustrated by reference to the 
right to property. The Constitution uses the Roman law formula 
of defining in the right to property the right to ‘own, hold and dispose’ 
property.2! A distinguished authority on Indian law has observed : 


“(D)ndian jurists did not attribute to property a definite 
incidental content. There might be several owners of a thing, 
owning not merely shares but extensive rights of different 
characters... (They seem to ask:) what point is there in defin- 
ing the owner of some rights over a thing as owner and the 
owner of some other rights as something other than owner: 
particularly when the word ‘owner’ implies nothing more than 
‘belonging’, ‘matery’ and the like ? It is relevant to note here 
that the fluid, syntratic, non-disjunctive approach to ideas 
and phenomena is notoriously characteristic of Indian thought, — 
gradually merging and broad identities being far more congenial 
even to that category minded attitudes than the staccato sepa- 
ration of things which share a characteristic’ .32 


What kind of property rights does the Indian Constitution seek to 
protect ? Was a right to pre-emption on grounds of vicinage protected 
as a property right ?2% Were ryotwari tenures—a peculiar form of 
tenure used in Southern India not involving intermediaries—included in 
the meaning of ‘estate’ ?84 Which licenses would the Court protect 
if they raised different kinds of control patterns in the local situation 
and local law ?25 A right to manage certain literary associations was 
considered to be a property right.26 The logic of this analysis was not, 
however, extended to all management rights associated with Hindu 
religious endowments. The rights of a mahant and shebait were deemed 
to be property rights®’? but not the rights of a tilkayat, an adya sevak, 
or hereditary trustee.8> It has been suggested that these various rights 
in respect of religious endowments have a lot in common and the dis- 
entitled rights were so disentitled only on the basis of a quasi-political 
reformism with the government’s desire to increase their control over the 
wealth that is locked up in religious endowments.®9 


These reformist tendencies are apparent in other fields. Thus, 
organizing lotteries, selling liquor and rural money-lending have all 
been excluded from the category of ‘trade’.40 No consistent explanation 
of what is meant by ‘property’ or ‘trade’ was worked out. The Court 
found it easier to create a broad exclusionary category to include all 
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those things which the Court thought it was socially, politically (and, 
conceivably, morally) undesirable to protect. 


_ These cases are significant for various reasons. Firstly, they 
demonstrate the difficulty in using Anglo-American categories in trying 
to describe Indian categories. Secondly, they show that the use of 
such categories has produced contradictory results, and violated the 
essential principle of Anglo-American legal reality that the law must be 
consistent both in its perception and application. Thirdly, the judges 
have wrestled with three kinds of pressures: the pressure of maintaining 
a cohesive and non-contradictory legal reality, the pressure of recogniz- 
ing diverse social interests themselves organized in indigenous terms 
and the pressure of politics imposing on the scheme of constitutional 
interpretation the insistent demands of a political reality. 


(iii) These three pressures become more intense when the judges 
are called upon to adjudicate on matters relating to traditional areas. 
Consider the constitutional protection given to religiousrights. The 
Constitution seeks to protect the beliefs and practices of all religious 
groups subject to public order, morality and health.41 If these provi- 
sions are to be universally applied this protection must be given to the 
members of each genuine religious group, bowever peculiar. In a 
country like India this means protecting a very large variety of beliefs 
and practices. Protecting one set of religious beliefs may hurt the inte- 
rests or beliefs of the other groups. The political solution to this was 
to adopt a reformist stance so as to persuade people to give up ‘irratio- 
nal’ beliefs and practices in favour of a new secular and scientific 
attitude. Some of this attitude was adopted by the text of the Consti- 
tution which permitted control over secular activities and provided for 
“social welfare reform or the throwing open of Hindu religious institu- 
tions of a public character to all casts and sections of Hindus’’.42 But 
a wholesale adoption of this political solution would make a nonsense 
both of protecting religious rights as well as of giving equal protection 
to all genuine religious beliefs and practices. 


Equally, a very wide and extended use of the derogation provisions 
(i.e. the ‘public order, morality and health’, or the ‘social reform excep- 
tions’) would create a direct conflict between ‘traditionalists’ and ‘refor- 
mists’. At first the courts sought to protect a wide range of ‘beliefs and 
(essential) practices’ while limiting the derogation provisions within a 
narrow and defined field.4% But the range of beliefs and practices in 
India is so wide that this legally consistent attitude was soon abandoned. 
_ The judges first tried to use the derogation clauses. A Muslim commu- 
nity was almost denied the right to excommunicate its members. Some 
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judges warned their colleagues about taking an overtly reformist stand.44 
The reformist trend continued; but on a different basis. Instead of 
using the ‘derogation’ provisions as part of the permissible strategy of 
juxtaposition and mutual adjustment, the judges decided to reform the 
religions themselves. A ‘remarkable judgement’4® in this regard con- 
cerns the opening up of denominational Hindu temples to the general 
public by defining the term ‘Hindu’ in a modern reformist, secular 
sense rather than on the basis of the traditional beliefs and practices of 
the sect before the Court.46 


An additional technique used by the Court may also be considered. 
In some cases (e.g. the slaughter of cows—a matter of considerable 
importance for the majority of the population; and minority control 
over their educational institutions—a matter of considerable impor- 
tance to. the Muslim community), the Court simply sidestepped the 
issue by playing down the religious element and treating the issue on 
secular, economic or technical grounds.4” A similar approach marks 
the attitude to problems concerning matters relating to caste and posi- 
tive discrimination in favour of backward classes and tribes.48 


A large part of constitutional interpretation has been dominated 
by the political perspectives of ‘socialism’ and ‘secularism’ rather than 
trying to create and sustain a cohesive universally applied and non- 
contradictory legal reality. There have, of course, been protests within 
the Court.49 Some judges have reacted against this trend of constitu- 
tional interpretation. This has not always been out of an adherence 
to some alternative picture of legal reality but of adesire to make 
accommodating concessions of groups of people other than the govern- 
ment. Equally some judges have also tried to create a cohesive legal 
reality based on the notions of ‘socialism’ and ‘secularism’. Their 
attempts to do so have been stylized as resembling political responses 
rather than a successful attempt to restructure a new cohesive legal 
reality. 


IV 


The pressure of politics has also meant that the Court has had to 
make important decisions about the jurisdiction, status and function in 
constitutional matters. The Constitution gave the higher judiciary a 
mixture of the powers available to the American Supreme Court and 
the English High Court. The Indian Supreme Court was charged with 
the task of protecting a Bill of Rights and decide disputes between the 
Union and the State. To discharge any other general judicial review 
functions, the higher judiciary was given remedial powers similar to 
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those available to the Queen’s Bench Division and the Chancery courts 
in England. The immediate effect of this was quite interesting. While 
agreeing to cite American case law in various matters, the Court initi- 
ally adopted a cautious view then based on a textual interpretation of 
English remedies.59 The early cases are replete with references to innu- 
merable quotations from English case law.®! Under the cover Of this 
device, the Court limited its power to asking basic questions about 
jurisdiction. On this basis, the Court created a limited but effective 
review of peace time (and, until recently, ‘Emergency’) preventive 
detention without trial.°2 English notions of natural justice were 
superimposed on the exercise of certain government powers.°? The 
whole pattern of interpretation ‘was English rather than American. The 
article which guarantees to all persons “‘equality before law and equal 
protection of all laws’’ was interpreted according to notions (of ‘anti- 
arbitrariness’ and ‘excessive delegation’) which can be traced to a deeper 
and more conservative English tradition.®4 


Not surprisingly, when the Court came to settle the principles of a 
new ‘due process’, the leading judgment chose to interpret this concept 
by reference to English administrative law notions of natural justice and 
anti-arbitrariness.°> These principles do have a wider universal ele- 
ment. But the judgments are couched in narrow terms, more condu- 
cive to the English tradition than a wider American attitude which 
gives courts wide substantive powers of review and control. All this is 
not surprising. After all, Indian judges are reared in the English, rather 
than the American, tradition. Further, the British tradition pays 
greater homage to the powers of the legislature and the wide discretion 
of the executive. This fits in admirably with the Indian situation which 
accords a greater status and prestige to executive and legislative rather 
than judicial institutions. During the Emergency (1975-77) the realities 
of this de facto position emerged with scathing clarity.56 The Court 
declined to review the legality of preventive detentions without trial. 
They went further than English courts in suggesting a lack of jurisdic- 
tion even where the order in question was made mala fide.®7 They felt 
that their jurisdiction was ousted. This was not done because the 
judges were pusillanimous, as some critics of the Court have suggested.58 
Much rather, this decision is based—as much public law everywhere 
in the world is based—on a theory of jurisdiction responsive to the real 
strength of the institutional polarities between the government and the 
judiciary. 


Despite all this. the Court has, in a very significant area, assumed a 
set of powers which go well beyond the principles of American public 
law. Both the theory and practice of the Indian Constitution contain a 
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very clear idea (based on American and Commonwealth notions) that the 
ultimate power to amend the Constitution lay with certain designated 
legislative bodies. Such a power was deemed to be plenary in nature 
and not subject to any kind of constructive implied limitations, designed 
by courts other than those procedural and other constraints clearly set 
out in the text of the Constitution. The Supreme Court dismissed the 
view that this ultimate power vests in politicians, abandoned its hitherto 
narrow jurisdictional approach and in a dramatic decision, decreed that 
the ‘basic structure’ of the Constitution can never be altered.©9 The 
words used in the Constitution and existing cosmopolitan theories would 
have counselled a much more restrictive approach. Surely the judges 
had drifted into politics? Was not this against the whole ‘basic 
structure’ of the Constitution itself? Indeed, Anglo-American juris- 
prudence warns judges to stay away from ‘political questions’.6® One 
Indian judge, undeterred by his advice, took the view that the ‘‘magical 
formula of political questions(s), is losing ground” and “‘hoped that a 
change was coming soon’’.61° Other judges continued to claim, with 

feigned innocence, that they were merely asking jurisdictional questions.®? 
In one sense, the ‘basic structure’ doctrine is really no more than a 

logical extension of the jurisdictional approach into the area of consti- 

tutional amendment. However, a mystery surrounds the meaning of 
what constitutes the ‘basic structure’ of the Constitution. The Court 

has not really used this doctrine to invalidate later constitutional amend- 

ments. It has frowned on amendments which have ousted judicial 

review.®8 Equally, it has readily accepted an ouster of their jurisdiction 

in sensitive areas.®4 It seems as if the evolution of this doctrine by the 

Court is a part of the ‘symbolic politics’ which the Court had got 

trapped in. And, a foreign observer has called this the kind of decision 

of the Court ‘“‘an expensive farce’’.® 


How did this state of affairs come about? Appellate courts make 
very important and significant decisions. Powerful groups sometimes 
bring cases before the Court in order to win a public argument. The 
Court becomes the arena where such an argument is fought out. These 
cases were decided at a time when a group of judges felt outmanourvred 
by the unprecedented speed of constitutional amendment. Around the 
same time, Pakistani and other Commonwealth judges felt similarly 
about the rapid turnover of political revolutions.6* The reactions of the 
judges in the Indian Supreme Court found support with a group of 
lawyers who were, in turn, supported by powerful industrial and landed 
interests. The members of these groups were generally opponents of 
the party in power. Denied an effective part in the politics of the legis- 
lature and the executive, the Court was converted into a forum of 
public dispute. Symbolically, this group of judges, lawyers and others 
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won. The decision was, in fact, no more than a protest; and provided 
opportunity to make further protests. It does not represent a new 
status quo. The creation of the ‘basic structure’ doctrine is a tribute to 
the ingeniousness with which Indian lawyers and judges invent and 
sustain arguments to meet the exigencies of a particular situation. 


(v) This takes us to the importance of the pathology of litigation 
in determining the context in which the meaning of legal words is 
explained. The courts are reactive institutions which take cognizance of 
things at the instance of lawyers and litigants. Litigants do not come to 
court because of their passionate desire for justice or their abiding faith 
in the judges and the judiciary. This is even more marked in India 
where the courts are a part of an imposed, even if adapted, tradition.® 
Litigants tell their lawyers : ‘““‘We do not care how you win, get us out 
stay order; stall the case for another six months’’. Where the insti- 
tutional morality of lawyers is cohesive and where the lawyers, for some 
reason or the other, have a considerable control over litigational strategy 
of a case, the pattern of advocacy and the principle of legal reasoning, 
it is based on, fall into a settled pattern.68 Otherwise, lawyers and their 
litigants invent various techniques to make their way to a litigational 
victory. These techniques include ingenious arguments, a wide variety 
of methods by which a case can be distinguished from other cases, the 
isolation of a particular case as ‘hard cases’ which sets it own precedent, 
the use of procedure and tactics of delay to obtain strategic advantages 
and the glossing over, manipulation and even distortion of evidence 
which is fundamental to the case. 


Apart from some work on the relationship between lawyers and 
their clients,®9 there has been no significant work done on who uses the 
appeal court system, how and why? But litigation in many constitutional 
cases is usually for high political, economic or social stakes. It is no 
accident that the lawyer who master-minded the ‘basic structure’ cases 
was, and is, associated with one of the leading business houses or that 
constitutional cases grow out of issues such as agrarian reform, economic 
and urban planning, sugar and other commodity control legislation, the 
abolition of the privy purses of the rulers of the erstwhile princely 
estates, nationalization of banks and so on.79 


Ideally, judges should be able to control an extended abuse of these 
techniques; but there may be problems. The turnover of litigation may 
be such that judges simply do not have the time to operate an effective 
system of control. Certain arguments may be so ingenious that judges 
may feel that it is only ill-advised and not incompetent for a lawyer to 

use them. In addition to all this, judges are not just neutral third 
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parties deciding a case according to ‘law’. They are often crusaders 
who like to pursue interesting lines of argument. They may do this 
because of the needs of the case before them or the importance of the 
issue. They may even see themselves as policy makers.7! Judges do 
not operate ina vacuum. They may feel the need to create, sustain, 
and reinforce some status, position or stance. They may do this by 
using words rhetorically and by a symbolic use of language.” 


In India, the pressure of the volume of litigation is very high. The 
courts are literally bursting at the seams. Lawyers and their litigants 
have a “‘win-by-fair-means-or-foul”’ attitude. Indian lawyers are very 
ingenious both in matters of interpreting the ‘law’ as well as in ruthlessly 
using the system by legitimate or illegitimate means. Often they would 
be happy to get the advantages of interim relief, and delay the final 
decisions which may not be in their favour. Much of the constitutional 
law practised in India is concerned with interim relief. Predictably 
this generates more discussion about the facts of a particular situation 
than general principles. Apart from lawyers and litigants, judges too 
have their own distinct points of view. They use their judgment writing 
function to express themselves. Their hand is strengthened when they 
find support from a powerful lobby litigating before them. 


All these matters effect the interpretation of words in Indian consti- 
tutional law. For the words are mere vehicles which can be put toa 
multitude of purposes. These words do not always fit in a consistent 
field of legal reality which is alleged to lie at the basis of ‘law’. Indeed, 
to engineer such a connection requires a considerable amount of institu- 
tional support and methodological skill. Such a back-up is not always 
forthcoming. The legal system and the words it uses acquire meaning 
within the contours of some other, often constantly changing parameters. 
Whether such a state of affairs is good or bad is another matter. The 
essay is descriptive rather than prescriptive in nature. 


¥ 


The discussion on Indian constitutional law should not obscure us 
to the central concerns of this essay. This essay is concerned with the 
relationship between ‘law’ and the words it uses. The Indian example 
serves to illustrate some aspects of this relationship. Undoubtedly, the 
Indian situation is idiosyncratic. Even so, the insights it offers—often 
in a dramatic and heightened form—are interesting and instructive. 


The relationship between ‘law’ and words can be visualized in 
two distinct ways. According to the first approach, legal words are 
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seen as communications (C) from one authority (X) to another 
authority (Y) and others (Z). In this approach, the crucial questions 
then become: What did X mean? What was the context in which X 
used C? Is there any settled consensus about the meaning of C between 
X and Y (and Z)? If there is no such connection, do these words fall 
within a penumbral area whereby the meaning of C can be deduced 
from any other words forming patterns of communication between X 
and Y (and Z)? In this scheme, Y (e.g. judges, administrators) cannot 
fill a casus omissus unless clearly permitted or authorized to do so, for 
this whole approach to the meaning of words depends for its interpre- 
tation on the peculiar relationship between X (the communicator) and 
Y (the one to whom the communication is addressed)? | 


This kind of ‘communication model’ approach to the meaning of 
legal words is quite consistent with the English theory of statutory 
interpretation which requires judges (Y) to evolve a combination of 
techniques to determine intention of the legislature (X). A similar 
approach could be taken to the analysis of which could be seen as a 
system of communication between judges (Y‘ to Y”%). Undoubtedly, 
the institutional practice of Y plays an important part. The communi- 
cation (C) is set within an already existing, and allegedly understood, 
pattern of practice. 


This approach can be connected with the rise of English analytical 
jurisprudence in the hands of Bentham and Austin. Here, law was 
cast in an imperative form and represented as a set of commands 
proceeding from the sovereign. Bentham’s ultimate dream was to have 
a discretionless system in which the law was so clear that there would 
be few ambiguities demanding interpetation.”8 


Important modifications were made to this theory. A new linguis- 
tic approach was put forward. Words were not to be seen as ends in 
themselves. They had to be studied in their context and the manner 
in which they were used, perceived and received by various people in 
society. It was emphasized that ‘‘(t)he classification of imperatives...... 
depends upon the many circumstances such as the social situation and 
the relationships of the parties......... "74 ~=But while this theory coun- 
sels a wider approach in looking at the social and transactional context 
of words, it seems to commit himself to visualizing law as an indepen- 
dent reality which may be quite distinct from the pathology of the 
practice of legal and other institutions.?° In this scheme, the meaning 
of words has a context which is distinctly ‘legal’. And, it is argued 
that in people’s minds such distinct legal reality does, in fact, exist—even 
_if the people one speaks of is limited to a small group of officials.76 
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The meaning of words is determined both the on the basis of the theory 
of communication described earlier as well as in the context of the 
legal reality which it is assumed has a definite existence. 


A second approach to the meaning of words seeks to give a much 
more definite content to legal reality. Law is not just seen as a reality 
established through a consensus. It possesses an autonomous, cohesive 
structure of the kind described at the beginning of this paper (a hierar- 
chically arranged, consistent, non-contradictory field of meaning). 
Needless to say, this is not the only way in which the essence of ‘legal’ 
reality has been quantified. Some jurists have laid down certain 
ground conditions that have to be satisfied before a rule is deemed to 
constitute part of ‘law’.?? Others have looked a little deeper. To 
them, law is a cohesive reality because of its universal content. The 
cohesive nature of legal reality is grounded in a set of principles which 
are used to protect people’s rights on the basis of universal principles 
of equality.78 There is no doubt that, theoretically, the law of equity 
developed by English Chancery operates within some such scheme of 
legal reality which sees law as a set of cohesive principles. This may 
also be true of English common law which grew incrementally and 
slowly and sought to project itself as a reality, theoretically based on 
universal principles. 


Both these approaches represent two highly stylized forms of 
argument. Clearly, no bureaucracy—and a judicial bureaucracy much 
less than any other—would bargain away its institutional practice by 
accepting any simple version of the ‘communication’ model. Equally, 
the alternative model ignores that much of ‘modern law’ proceeds in the 
form of a communication from one organ of the state to the other. 
But whatever the approach, one cannot pretend to accord any signi- 
ficant ontology to law or legal reality without reference to the pathology 
of pressure on legal institutions, the institutional practice of the groups 
and professions who use and control the working strategy of legal 
institutions and the social and political networks within which the 
institutions are set. : 


Analytical jurists committed to the view that law is a cohesive 
reality usually explain away these pathological factors as relating to 
the social ‘efficacy’ of legal rules without affecting the existence of this 
legal reality.”? But such an explanation obscures our understanding 
of the levels of social reality at which the ‘legal system’ actually exists 
and the fact that the meaning of legal words is determined by negotia- 
tion, pressure and principle. All these images of a cohesive reality 
actually distort our perception of law in society and our understanding 
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of the pressures which it is subject to. They also create all kinds of 
false expectations about what law is able to do. 


~All this is not calculated to make the bare assertion that law in 

practice is different from law in books. Much rather, it is to stress 
that ‘law’ in any particular society evolves in a complicated social and 
political network of relationships. The meaning of ‘law’ and the words 
it uses are best understood and analysed in the context of this network 
of relationships. Juristic attempts to attribute an independent ontolo- 
gical existence to law, which, though valuable in themselves, must be 
treated with circumspection. They are also interesting heuristic 
devices. By themselves they do not assist—and may, in some cases, 
hinder—our attempts to learn about law and its words. 
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LANGUAGE OF THE LAW 


MAHAVIR SINGH 


On principle there can be no serious dispute that language of the 
law should be the language of the people inhabiting the area in which 
the law is being made applicable. This is the fundamental principle of 
democratic form of government that people are involved at all stages 
of its development. If the work is carried on in a language not known 
to the people at large, they cannot consciously and effectively take 
part in it. 


This holds all the more good in the case of law. The presumption 
is often raised that ignorance of law is no excuse. This pre-supposes 
that it should be framed in the language of the people. 


In the case of judicial proceedings also this principle has to be 
followed. The observations of Desai J. in the judges case in this connec- 
tion are pertinent. He observes: 


“Both the judges and the lawyers failed to suitably revise 
the system to suit the needs of a republican form of govern- 
ment and egalitarian society with emphasis on socio-economic 
justice. We administer justice in a foreign language not under- 
stood by a very large number of litigants. If the litigant is pre- 
sent in court, he hardly understands what is going on. The judg- 
ments are written in a foreign language and the seeker of 
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justice hardly knows what has happened to his cause or contro- 
versy which he has brought before the court. In search of 
justice he is chasing a mirage in the process spending his hard- . 
earned fortune. That is the basic drawback’’. 


In other words, this distance between the litigants on the one hand 
and lawyers and courts on the other also tends to become a source of 
exploitation in a number of cases. ‘ 


The question, however, assumes a little complication in a country 
like ours where there are different regional languages and where there 
is not yet any Indian language which is acceptable as the language to 
be used for law. English, a foreign language, therefore, still continues 
to be the language in the field. But here also on principle there is no 
quarrel that it should ultimately be an Indian language which in the 
circumstances can only be Hindi, All the same, the problem has to be 
tackled in two ways, that is, a regional to an all-India level. 


The mistake which we have been committing so far is that we 
started tackling the problem from an all-India level and as that has not 
yet been solved, nor is there any early prospect of solution, nothing 
material could be done even on a regional level. So while we should 
first attempt on a regional] level, we have to make a full scheme com- 
prising sub-regions, regions, and the country as a whole. 


Legislative Field 


In the legislative field, most of the States have adopted their official 
languages as the language of the law by passing the Official Language 
Act. These, however, provide for simultaneous translation in English. 
This should be the pattern for all the States. 


Actually translations should not only be done in English. It should 
be done in Hindi and all other national languages mentioned in 
Schedule VIII. The translation should be sent to each State in 
English, Hindi and the State language. 


Care should, however, be taken to have the original draft only in 
the language of the State. That makes the draft in local language 
acceptable. At present the practice is to have original draft in English. 
Then translate it in the State language and treat that translation as 
original. The translation language is generally hard and so people 
really become averse to State languages. 


As regards legislation by Parliament and other Union authorities 
having the character of ‘State’ as defined in Article 12 of the Constitu- 
tion, this is generally done in English with its translation in Hindi at 
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the stage of Bills. This practice should also be followed at the stage 
of publication of Acts in the Gazette. At present, there is much gap 
of time between publication in English and that in Hindi. 


Here, however, two modifications should be made. As emphasis 
is being given to make regional language a language of law the Union 
jaws should also be translated in the regional languages and sent to 
the States concerned. 


Secondly the translation need not be word by word. Like the 
U.N.O, which has five official languages, the draft in each language is 
not exactly word by word but care is taken to adopt it to its parti- 
cular diction. Emphasis should also be to prefer simple words as far as 
possible. That will make transition smooth and acceptable. 


In the field of judicial proceedings, the matter has to be considered 
under three heads : (i) Subordinate judiciary, (ii) high courts, and 
(iii) Supreme Court. 


Subordinate Judiciary 


There is a general consensus that proceedings in lower courts up 
to that of district judges’ level should be conducted in the State 
language. It is here that masses come in contact most with courts 
and lawyers. There is also no dispute as to the language for general 
administration after reorganisation of States on a linguistic basis; some- 
times more than one language is used as State language. Several States 
have under Section 137 Cr.P.C. and under Section 272 Cr.P.C. declared 
their official languages as languages of subordinate courts. While 
even then Section 137 (3) C.P.C. allows proceedings other than 
recording of evidence to be recorded in English, though in case a party 
or his pleader being unacquainted with English so desires, a translation 
in court language will be supplied to him. (The question of cost of 
translation has been left to the discretion of the courts). There is no 
such provision in the Cr.P.C. So here oncea State language is declared 
as language of courts, all proceedings including judgment have to be in 
the court language. Section 354 (1)(a) Cr.P.C. makes it clear. But 
still this provision is followed more in its breach. 


So here no exception or latitude should be given. Language of 
the subordinate courts have to be declared the State languages for all 
purposes including judgments. Use of English should, however, be 
permitted if an outsider is a party or advocates from other States are 
engaged. 
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It will no doubt take some time to put such a scheme into practice. 
But if left to the discrition of courts or parties, it will not take effect 
as has been the experience so far. A time limit of six months or a 
year be given to switch over to regional languages. This has been done 
in Rajasthan and Madhya Pradesh and there is no reason why it can- 
not be done in other States. All other difficulties like literature, stenos 
and type-writers can be solved if there is a will to enforce it. 


High Courts 


Here there is serious difference of opinion whether regional langu- 
ages should be the language of high courts or it should be English with 
occasional use of regional language. 


At present the Constitutional position isin favour of English. 
Article 348 (1)(a) of the Constitution provides that English shall be the 
language of high courts until Parliament provides otherwise. Sub- 
clause (2) makes use of State language permissible forall purposes 
except judgments, decrees or orders by the Governor with consent of 
the President. But under Section 7 of Official Language Act 1963, the 
Governor with such consent of the President can permit the use of 
Hindi or a State language even for judgments, decrees and orders sub- 
ject to the condition that their English translations shall also accom- 
pany. Most of the Hindi States have issued such notifications. In 
non-Hindi States, Orissa has done so. But in spite of it, in actual 
practice in Hindi States also, the percentage of judgments in Hindi is 
very low, say 10. If in 35 years we have achieved this target, it may take 
100 years or so for its full use or it may not take place at all. Some 
trends are already seen in this direction. 


However, once for subordinate judiciary, regional language has 
been made the sole language of courts, the High Courts have also to 
follow in line. Actually that alone would make the task of subordinate 
courts easier. They follow judgments of High Courts as their guide- 
lines. 


Three objections are generally raised against the use of State langu- 
ages in High Courts. One is that it will break the judicial integrity of 
the country as the judges, lawyers, and others of different States would 
be deprived of the rulings of other High Courts. This fear is ground- 
less. Even at present under the Official Language Act, 1963, as shown 
earlier, English translation of all, not to say a reportable judgment, 
orders or decrees is compulsory and so reportable judgments shall 
continue to be reported in law journals as before. 
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_ The other objection is that eminent advocates from other States 
would not be able to appear in other High Courts and judges’ transfer to 
different States would also not be practicable. This is also not the 
case. Normally speaking in very few cases, advocates from outside go to 
different High Courts. They can, however, be permitted to use English. 
We in India have all to learn our regional languages and English and so 
there can be no difficulty in such a matter as well. The use of English 
will be permissible until it is replaced by Hindi. In that case Hindi can 
be used. : 


As regards the judges, it is already being felt that the language of 
the subordinate courts being the language of the courts, judges from 
outside States will not be able to do their work properly. So if that 
objection can be met, it can be done at High Court level as well. In 
course of time provision for simultaneous translation in local and union 
languages can be made and this difficulty can also be solved. = 


The last objection is _ to be want of a developed legal literature 
and availability of stenos and typewriters in sufficient numbers. There 
is no doubt that legal literature is not well developed in regional 
languages. But once the use of regional language starts, the literature 
would grow- ina standard form in shorter time than at present thought 
to be. In no country in the world; not even in case of England, their 
languages or English was a developed language when it was made the 
language of the courts. It was only its constant use that it grew. It is 
good to remember that in England the elite judges and lawyers were so 
much against the use of English as against French and Latin, that first 
at the time of Cromwell, on November 22, 1650, an Act was passed 
making use of only English compulsory for court proceedings and its 
violation was made punishable with fine up to£20. But that reign 
lasted only for a short period and on its overthrow it was held to be not 
enforceable for want of consent of the King. 


However, in 1731 another Act on the same lines was passed with 
the difference that the amount of fine was raised to £ 50 and that fine 
was to be paid to the person who would give first information about its 
violation. 


The objections raised were similar as are raised here. It was pointed 
out by protagonists of English there that the use of Latin and French in 
English courts was only to fill the pockets of the lawyers and if they were 
really developed, they could still be studied on ground of their utility. 


The want of good stenos and typewriters is only transitory. These 
can be made good in no time. 
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Hence, in High Courts also the use of State language should be made 
compulsory subject to the condition that translations of all reportable 
judgments be made in English. They should also be translated in Hindi 
and other regional languages at the cost of the Union. 


Supreme Court 


Here the language is only English. There is thus a departure from 
the provisions of language of the Union provided in Article 342(1). 
According to it, it is Hindi, but the use of English was permitted by 
clause (2) for 15 years and now by Official Language Act, 1963, inde- 
finitely. The Supreme Court is part of the Union. Its language cannot 
be different from that of the Union. 


I have not to answer the criticism of those who do not want Hindi 
to be the link language of the Union at all. That would be contrary to 
constitutional provisions. And those who deny it are saying so against 
the Constitution to defend which they have taken oath before entering 
upon their office whether as a judge oras a Minister or even as an 
M.L.A. or M.P. 


However, the difficulty is that here work can be generally done only 
in one language. This difficulty can be solved effectively by providing 
for simultaneous translation asin Parliament. Moreover, in case of 
difficulty, use of English shall always be permitted but a beginning has 
to be made for the use of the Union language. It should be done as 
gradually as would make its transition smooth. 


It should also be provided that judgment and orders of the Supreme 
Court shall be translated in all the regional languages within a month of 
their delivery and shall be sent to different High Courts. 


The new Article 348 should thus read as follows : 


Article : 348—Language to be used in the Supreme Court, High Courts 
and for Acts and Bills etc. 


A. Language of legislature. 


(1) The language of all Bills to be introduced and amendments 
thereto in either House of Parliament or legislature and of 
Acts shall be Union or State languages as the case may be. 


Provided that in case of State laws, their translations in English and 
Hindi shall also accompany the Bills and Acts in the State language. 
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Provided further that when Hindi replaces English as a link langu- 
age, the said translation shall be only in Hindi. 


Explanation—The cost of translation in national languages shall be 
borne by the Union of India. 


(2) The language of all proceedings in High Courts shall be the 
Official languages of the State in which the High Courts are 
situated and if a High Court caters to two or more States, all 
official languages of those States shall be the languages of the 
High Courts. 


Provided that the use of English shall also be permissible for such 
time not more than three years as the Chief Justice thinks it necessary 
to switch over to State language. 


Provided further that judgments of all reportable cases and in all 
cases where a party desires to appeal to the Supreme Court, shall also 
be translated in English by High Courts within a month of the delivery 
or application as the case may be. 


(3) The language of the Supreme Court shall also be the Same as 
the language of the Union. 


Provided that so long as any judge or lawyer is unable to follow 
Hindi well, the proceedings shall be done only in English until provision 
is made for simultaneous translation. 


Provided further that judgments shall be translated into Hindi or 
English as the case may be and in all national languages and shall be 
sent to various High Courts. 


LANGUAGE AND LAW : THE SILKEN WEB 
P. M. BAKSHI 


Four discoveries or inventions have been landmarks in the history 
of civilisation. The first is fire discovered perhaps in human quest for 
the means of survival against the onslaughts of weather. Once dis- 
covered, fire has been the moving force towards the unravelling of newer 
and newer forms of energy. The second important landmark was the 
invention of language without which communication between man and 
man was very difficult. The third landmark was the concept of law; 
this was mankind’s answer to the ever-recurring problems of conflict of 
interests in society. The fourth was the vision of divinity—the human 
visualisation of something which is superior to the mind that gave birth 
to the concept. These four discoveries or inventions cover areas of 
man’s relationship with nature, with other people, with the community 
and with the creator. 


Ours has been an age of intense interest in language—in symbols, 
meaning, communications. Language can be studied from many points. 
The special responsibility of the scientific perspective is to state what 
language is, to describe it as a natural phenomenon and to explain its 
form and format. 


Max Black, a logician and philosopher at Cornell, once commented 
that to insist on the importance of language is like battering at an open 
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door. ‘‘But,”? he added, ‘“‘there are times when it is necessary not to 
flinch. from the obvious.” The 20th century has certainly not flinched 
from recognising the importance of language. The modern science of 
language draws on so many disciplines—anthropology, archaeology, 
sociology, religion, aesthetics and so on. When new branches of science 
are splitting off more rapidly than anyone can record, the convergence 
of many different fields in the science of language is a noteworthy 
exception.t All this makes the science of language exciting work. 
However, there are some problems when one tries to share the excite- 
ment. | 


The literature of semantics shows numerous examples of discussions 
on the subject of various shades of meanings and connotations of words. 
Books have even been written under the title of ““Meaning of Meaning’’. 
However, some of the discussions have not reached the legal fraternity 
and much of the material still remains unknown to jurists, abla and 
academic scholars. 


The range of questions, the diversity of pre-suppositions, the variety 
of methods make selection essential. If one cannot find a door that 
opens on the whole field, one can at least illumine some of the corners. 


Plato (Cratylus) indicates that human language does not originate 
as a gift from the Gods. If Gods had given men the names which they 
use, the signs would be perfectly and consistently adapted to the things 
signified—which is not the case, in reality. Ata time when men began 
to build ‘‘a tower whose top may reach into heaven,”’ the Genesis tells 
us that “‘the whole earth was of one language and one speech’. And 
the Lord said, ‘“‘Behold—the people is one and they have all one 
language; and this they began to do; and nothing will be restrained from 
them which they have agreed to do. Go to, let us go ‘‘down, and there 
confound their language, that they may not understand one another’s 
speech’’. | | 


The modern ideal of a perfect language may even be said upon 
as a wish to achieve what God took away. 


There is a meaning of “‘language’’ which includes more than speech. 
From Hippocrates on, the physician regards the symptoms of disease as 
if they were a connected system of signs. In psycho-analysis, dream 
symbols are treated as elaborate language. These medical examples 

represent a concept of language according to which the whole of nature 
is a book to be read. 
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A language begins with a nucleus and expands gradually. As need 
arises, more and more words enter the language, corresponding to the 
new concepts that come within the mental horizons of those using the 
words. 


There are some connections between logic and language. The term 
‘logic’? does not derive from Aristotle, but goes back to Xenocrates of 
the Academy. Aristotle, however, attributed more extensive significance 
to language (/Joges) and the rules of discourse; he emphasised that 
language alone is the specific distinctive of the human species. The 
significance of this intrinsic relationship affected even his definition of 
man asa rational animal, which (in Greek) also means an animal 
possessing a language or speech or word. 


In Aristotle’s view, the purpose of language is to express the internal 
feelings and experience of the soul, and consequently words are signs or 
symbols of the various activities of the intelligence. He saw in terms, 
propositions, and syllogisms the reflection of concepts, judgments, and 
intellectual reasoning; and he considered that, in describing and hand- 
ling these activities, he was not only being made aware of them, but also 
being constrained to set down norms and methods for their proper and 
effective function. 


Human beings do not live in the objective world alone, nor alone 
in the world of social activity as ordinarily understood, but are very 
much at the mercy of the particular language which has become the 
medium of expression for their society.2 No two languages are ever 
sufficiently similar to be considered as representing the same social 
reality. The worlds in which different societies live are distinct worlds, 
not merely the same world with different labels attached.? 


There is a striking analogy between literature and law. Because all 
literature is created with words, the medium of literature is language. 
Not all combinations of words, however, result in the creation of 
literature, any more than all combinations of sounds produce music. 
Of the thousands of sounds that are produced, only some pass into 
the permanent stock of literary tradition. The great mass of casual 
speech vanishes into the air after being uttered. However, when one 
comes to the portion that is preserved, one finds that the medium—the 
words chosen and their particular order—is part of the message. As 
the French poet Paul Valery has indicated, ordinary discourse vanishes 
or dissolves as soon as it has done its work—as soon as it has communi- 
cated an idea and brought understanding—but literature is preserved 
and interpreted again and again, as its usefulness can never be exhausted. 
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This is also true of law, particularly legislation. What is enacted 
becomes not only the medium, but also the message. The words form- 
ing part of the statute do not perform the mere secondary role of 
recording the decisions of the legislature; they themselves become the 
law. 


This takes one to interpretation. While thousands of statutory 
provisions are sufficiently clear and unambiguous to allow an inter- 
pretation which admits of no divergences of opinion, no statute can 
provide for every conceivable situation. The ideas and purposes of the 
statute do guide the judiciary in interpretation, but there will still remain 
a residuary function for the judge which one may call the process of 
creative interpretation. 


The same is true of literature. The preserved utterances that 
constitute literature become subject to interpretation and _ gloss. 
Whether this is undertaken as a scholarly pursuit or as a matter of 
academic controversy, the process certainly does exist in reality. In 
fact, creative literature, as distinguished from mere factual statements 
about the humdrum affairs of life, must leave scope for interpretation. 
Therein lies its very creativity, whether the form is poetry, play, novel, 
short story or other form of prose. This is because the situations in life 
at a given time and place contain something unique or something new 
or something original, in regard to which the significance of some 
element of the creative literature must be seen in a fresh light, worked 
anew and given a meaning. 


Law and language have similar functions to perform, although the 
modality is different. Language is intended to facilitate the creation 
of a climate of peace and goodwill. Law is devised to maintain that 
climate. Language performs its role by facilitating the exchange of 
ideas, while the law performs its role by enforcing certain norms pre- 
viously determined (or, in some cases, determined in the course of the 
formulation of the very rule that is regarded as applicable to the case 
at hand). 


Apart from this similarity of function, law and language have a 
very integral connection with each other. Language is form to the sub- 
stance that we know as law. The law functions only through language 
(with the possible exception of customary law). While the law is being 
made, it is at the same time being recorded and that record (in modern 
times) is in language. Once the law is recorded in language, it receives 
its exposition and interpretation—official and unofficial—in language. 
With this vital connection between language and law, it is surprising 
that studies of law from the point of view of language and studies of 
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language from the point of view of law are not so extensive or wide- 
spread as one would expect them to be. Probably this is due to the late 
emergence of statute law.as a source oflaw. This is not to say that 
statute law is the only type of law bearing importance from the linguis- 
tic point of view. But it hasa peculiar interest, inasmuch as in the 
case of statute law, once the thought is expressed in words of the legis- 
lature, it is transformed into those words. Those words not only express 
or record the legislative ideas; they themselves become the law and any 
further operation of the legal process must, in general, focus itself to, 
those words. In this sense, statute law affords an illustration par excell- 
ence of the importance of the relationship between law and language. 
Since (as stated above) statutes came on the scene somewhat late in 
modern times, the importance of language and law perhaps came to be 
emphasised rather late. However, even this theoretical explanation 
may not be historically adequate, because there was a time in the 
ancient period when (as in the Roman law) there was a profusion of 
statute law. There must have appeared critical examinations of the 
relationship between law and language during that period. The impor- 
tance assigned to the study of rhetoric and oratory and to the study of 
logic in that period might possibly have been due to a realisation of 
the importance of language, not merely as a medium of communication 
but also as a medium of law. The law includes many different activites, 
from the drawing up of statutes to the contracting of agreements bet- 
ween individuals, most of them need to be recorded in a written form.4 
Each is in some way connected with the imposition of obligations and 
the conferring of rights and each is, in the large majority of cases, 
supposed to externalise intentions. 


It may be of interest to note in this context that there are those 
who think that the complex sentence is a legacy of ancient Greece to 
European civilisations.» A distinguished writer on style writes : 


‘It would be difficult to exaggerate the importance of sentence 
structure in the European literary tradition. If we have to 
decide which of the legacies of ancient Greece has meant most 
to Europe, mankind might well nominate the complex 
structure.”’ 


Language as a subject could be studied from several points of view. 
The linguistic recording of ideas in the field of law could itself assume 
a variety of forms. Taking some important examples, the following 
may be enumerated— 


(i) preparation of “‘briefs”’; 


(ii) the drafting of pleadings; 
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(iii) the presentation of written arguments; 


(iv) the framing of a charge in criminal cases and issues in civil 
cases; 


(v) the writing of judgments; 
(vi) the drafting of legislation; 
(vii) the drafting of subordinate legislation; 


(viii) the drafting of pleadings. 


Karl Olivecrona® has put forth the view that the use of regularised 
language is an integral part of a working legal system. 


No draftsman can evolve an entirely new diction; just as no poet 
makes his own language. No poet introduces serious or numerous 
modifications into the language that he uses. No doubt, some authors 
coin words or revive them, like Spenser and Keats in verse, Carlyle and 
Sir Thomas Browne in prose.’ But an entirely new lexicon cannot be 
evolved by any writer. 


However. a word may be used in a new fashion, or its combination 
with other words may create a strikingly new picture. Thus, the des- 
cription by the poet T.S. Eliot of the evening as a ‘patient etherised 
upon a table”’ creates a new image and gives a new dimension to the 
combination of words employed by him. The passage appears in his 
poem *‘Love Song of J. Alfred Prufrock’’. 


“When the evening is spread out against the sky, 


Like a patient etherised upon a table.”’ 


A person reading these lines for the first time would not (before he 
read the poem) have connected the evening sky and the patient upon a 
table, but once he has worked it through, he will never see the evening’s 
stillness in the same way. | 


“Language is the servant of man and man relies on the old to make 
the new intelligible.”’"® When we need a new term for something, we 
choose an old term for something similar and give it new sense. Just as 
a mutant is never totally different from its parent, so new linguistic 
forms are never totally different from the old. At the same time, once 
a word comes on the scene, its potentialities are immense. A word, 
once used, is like a starfish. Cut out its ray, and another ray will 
emerge. Cut out its centre and it will re-generate itself. 


hy ae 


INDIAN BAR REVIEW 


One can give many examples of how the meaning ofa word 
changes in course of time, from the legal as well as from the non-legal 
field. In the legal field, the word “‘indenture”’ is now generally taken 
as meaning a legal document. But its original meaning was different. 
In a noble passage in the Symposium,® Plato describes the origin of the 
two sexes, stating the following theory : 


‘*There was a time when the two (sexes) were one, but because 
of the weakness of men, God cut men in two, like a sorb-apple 
which is halved for pickling, as you might “‘divide an egg with 
a hair. Each of us, when separated, is but an indenture of a 
man....andheis always looking for his other half.... 
The desire and pursuit of the other half is called love.”’ 


Taking an example from the non-legal field, the English word 
‘“‘crane’ originally referred only to birds, then came to indicate a way 
of lifting the head as a crane does, and then came into use for connoting 
any hoisting device. 


Take the expression “‘plant’’. In the field of botany, “‘plant’’ is 
used in three separate contexts. It can mean a vegetable organism 
synthesizing its nourishment from inorganic material by the use of 
chlorophyl. In this sense, an oak tree is a plant, while the matterhorn 
is not. Secondly, it can mean a vegetable organism with a soft stem. 
In this sense, a bluebell is a plant, but an oak tree is not. Neither of 
these senses afford an analogy for the purpose of “‘plant’’ as used in 
industry. But the word can also mean—and this is the third sense—a 
vegetable organism deliberately placed in an artificially prepared setting. 
A gardener can say, ““I am going to dig my flower beds in readiness for 
my plants’’. Or, “I am going to buy some plants at my garden centre’’. 
It is this sense which gives it its analogical meanings, for example, in 
medicine (in “‘an organ transplant’’), in crime (“‘it was planted on me’’) 
or, in industry, as the means by which a trade is carried on in an 
appropriately prepared setting. In each case, the contrast is between 
the thing implanted, i.e., the plant, and the prepared setting in which 
it is placed.1° 


The word “plant” has frequently been used in fiscal and other legis- 
lation also. It is one of the fairly large category of words as to which 
no statutory definition is provided, so that it is left to the court to 
interpret them. “It naturally happens that as case follows case, and 
(as) one extension leads to another, the meaning of the word gradually 
diverges from its natural or dictionary meaning. This is certainly true 
of ‘plant’. No ordinary man, literate or semi-literate, would think that 
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a horse, a swimming pool, a movable partition or even a dry dock was 
plant; yet each of these has been held to be so; why not such equally 
improbable items as murals or tapestries or chandeliers ?’’4 


Apart from this change that occurs in the meaning of words in 
course of time, there is the other aspect to be noticed, namely, that even 
at given moment of time, most words will have an element of elasticity. 
The ideal situation would be what Lavoisier described “‘Like three im- 
pressions of the same seal, the word ought to produce the idea and the 
idea to be a picture of the fact. If there were a perfect one-to-one 
correspondence between physical symbols and mental concepts, there 
would be never failure of communication’’. But this ideal is not often 
achieved. 


Without going too much into the niceties of the various shades of 
meanings, it would be useful at this stage to point out that a word, in 
the course of its evolution, not only gathers moss, but also undergoes 
transformation. The original meaning of a word might recede into the 
background and some other meaning might take place in the course of 
such evolution. Thus, the etymological meaning of a word comes first 
on the scene and when it gathers moss or gets transformed, one has 
what is known as the dictionary meaning of the word—a dictionary 
being generally designed to encapsulate the current usage. However, 
sometimes it is seen that even the dictionary meaning of a word does 
not reflect the popular meaning. Thus, we have the etymological mean- 
ing, the dictionary meaning and the popular meaning. Besides this, 
there is the legal meaning. 


Even natural language (where one may not be so meticulous about 
precision) is a breeding ground for ambiguity and it is not always easy 
to externalise intentions. In the case of legal language this is still more 
true. Of all uses of language, it (legal language) is perhaps the least 
communicative, in that it is designed not so much to enlighten language 
users at large as to allow one expert to register information for scrutiny 
by another. Probably, this profession-oriented bent of mind has led 
to the evolution of the peculiar jargon of the law. Even within the 
legal field itself, specialisation in the matter of language and style has 
come to entrench itself. A conveyancer, who is supposed to be an 
expert in the drafting of contractural documents and wills, may not be 
able to do the job adequately if called upon to draft a statute. A 
solicitor who is quite at home with the drafting of pleadings may be like 
a fish out of water if called upon to draft an order under the Constitu- 
tion. An experienced legislative draftsman might be uncomfortable if 
- occasion arises for him to draft a will. 
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In part, this is due to the habit of following the accepted formula 
in the drafting of deeds, pleadings and legislation. Lawyers who have 
been doing basically the same things for a long time have naturally 
developed a linguistic formula for conveying each idea. A particular 
formula which has been known to do the job adequately, once subjected 
to long and thorough testing before the courts, is considered as safe for 
the future. To follow that particular formula is preferred rather than 
to depart from it or to devise a new formula. Therefore, much legal 
writing is by no means spontaneous, but is copied directly “‘from 
books’’ and other collection of established formula. These established . 
formulae become a part of the traditional lore of the particular branch 
of the profession. The more formulae there accumulate, the more scope 
is created for specialisation. In this manner, the discipline of legislative 
drafting evolves its own lore; the discipline of conveyancing evolves its 
own formulary; and so on. In fact, within a particular discipline itself, 
one finds encrusted a large number of formulae, knowledge of and fami- 
liarity with these formulae become the subject-matter of specialisation 
and professional expertise 1s developed in this fashion. 


However, the gain in quality achieved in this manner might lead to 
an alienation from the general run of mankind, a gap between the pro- 
fessional man and the public. The situation, of course, is not peculiar 
to law. 


Let us turn now to legislation—a source of law where language as 
the law-creating medium comes out with all its perfections and all its 
imperfections. This has not been a much cultivated subject. ‘‘It is an 
axiom among that small body of dedicated professionals who produce 
the great bulk of U.K. statutes that if there is anything harder than 
writing an intelligible draft, it is writing intelligibly about drafting.’’!2 


The general complaint here in the realm of legislation is against the 
complexity of the language, the excessive use of jargon and the vague- 
ness of words which is supposed to generate in courts avoidable contro- 
versies. With a better appreciation of the inherent nature of language 
(and of some of the pressures under which the draftsman works), this 
complaint can be minimised. 


It should be remembered that as in architecture, so in legislation, 
analysis and designs are two parallel experiences, even though they may 
share a common end.!8 The judge performing the role of adjudication 
mainly concentrates on an analysis of the facts and the law; the creation 
of arule of law in the process is incidental. The legislature, on the 
other hand, deliberately sets to itself the task of law-making. Language 
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is not only the medium; it is rhe Jaw. Hence there is greater importance 
to be attached to language at the level of legislation than in other forms 
of law-making. 


The term “‘legislation’’, in its narrow modern usage, denotes the 
enactment of rules of law by specialised State agencies concerned with 
high authority and fairly representative of general population.14 How- 
ever, aS is the common experience in every field of life, as quantity 
increases, quality decreases. Legislative output in all countries has 
increased, but, at the same time, its quality has decreased. It is useless 
to blame the draftsman for this situation, because he is also subject to 
the rule that anything done in mass and in a hurry generally leads to a 
deterioration in the quality of the product. 


As Lord Reid has said!®— 


**So much of our time is taken up in interpreting statutes that we 
are perhaps too much inclined to blame the draftsman. Sometimes he 
gets inadequate instructions from the department promoting the legisla- 
tion. Sometimes the point for decision is one which could not have 
been foreseen. Sometimes a formula or compromise was agreed by the 
interests concerned or was inserted during the committee stage of the 
Bill, and such a formula is generally ambiguous. Here as in diplomacy 
the essence of a successful formula is that both sides can think they have 
won their point because it can be interpreted either way. 


“But often I blame not so much the individual draftsman as the 
modern involved style of drafting. If only lawyers would realize that 
no language is a precision tool and that short simple sentences, though 
they may look “‘less precise, are really much more likely to have a clear 
meaning than the kind of jargon which is now fashionable. But we have 
to take what we get and make the best of it.’’ 


At the same time, it is proper that those concerned with the legis- 
lative process keep in mind the needs of the public. The feelings against 
legislation that are often met with owe themselves to complexity that is 
often avoidable, though sometimes not avoidable. ‘‘There are times, 
lam sure you must have found, when the number of fingers provided by 
God is insufficient to keep open at once all the books which must be 
read together before one can discern even the language of the statute in 
its amended form.’’!6 


Traditionally, jargon has been associated with the professions, and 
indeed every trade and profession does have a technical language that 
is clear to those who use it. Too often, trade talk is overblown and 
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over-used even among the cognoscenti. And when it overflows on to 
innocent laymen, it becomes a kind of double talk that attempts to 
make things appear bigger and more impressive than they really are. 
Doctors and lawyers are severe offenders. 


In regard to simplicity of laws, the matter could be viewed from 
another angle. The law-maker is really the manufacturer of a product 
which, though intangible, is meant for the use of the people governed 
by that law. In this sense, the relationship between the law-maker and 
the citizen is that of manufacturer and consumer. In the modern era 
of consumer consciousness, some regard should be had to the needs of 
the consumer also. Therefore, it is desirable that the law should not 
only be made more physically accessible (e.g. availability at cheap prices 
of statutory material), but also intellectually accessible (maximum possi- 
ble simplicity in the presentation of the material, arrangement, structure 
and style). Like most ideals, these are not attainable in all their per- 
fection. Nevertheless, efforts spent towards achieving them should be 
regarded as worthwhile. 


If the lawyer is to play his part, he must insist that the law, 
whether it be old or new, be comprehensible. To quote Lord Reid!?— 


‘“We should, I think, have regard to commonsense, legal principle 
and public policy, in that order. We are here to serve the public, the 
common ordinary reasonable man. He has no great faith in theories 
and he is quite right. What he wants and will appreciate is an explana- 
tion in simple terms which he can understand. Technicalities and jargon 
are all very well among ourselves—a system of shorthand—but in the 
end if you cannot explain your result in simple language, there is pro- 
bably something wrong with it.” 


Simplicity does not always require Herculean efforts. Just one 
small example—a typographical device that seems to be badly needed. 
We have the overweening menace Of enactments which enact certain 
changes and foreshadow others to be kept in abeyance until some person 
or body brings them into operation. The citizen has to wait for the 
announcement of the date of its coming into effect. It would be reason- 
able in such cases to indicate by suitable printing device (sidelines, 
italics-or red print) the portion of the enactment that is not to come into 
force immediately. 


By way of conclusion, it may be stated that the possibilities for a 
study of the relationship between law and language of the analogies 
furnished by the course of evolution of words and of the importance of 
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a linguistic analysis of legal propositions are immense. Inter-disciplinary 
efforts may certainly be useful; but legal scholars with an aptitude for 
linguistic analysis can work on their own also. An area not yet culti- 
vated is that which pertains to what the layman thinks of the law’s 
language. Another area—equally interesting—is what scholars of langu- 
age and literature think of the legal language. It is unlikely that the 
lawyer will shed his jargon—whether he bea legislative draftsman, a 
conveyancer, a draftsman of pleadings or an adviser. But he will. 
certainly find many interesting points of contact. _ 
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LANGUAGE OF THE LAW 
S. P. SATHE 


Although no one can dispute the proposition that laws and lawyers 
must speak the native language, the fact remains that due to diversity 
of languages and non-acceptance of any one of the Indian languages as 
a link language, English continues to be the authentic legal language of 
India. Laws may be translated or even made originally in a regional 
language but its English version alone is considered authentic. The 
decisions of courts have to be written in English since appeals against 
them lie to the higher courts. Although proceedings in the trial courts 
are now held in regional languages records are maintained in English. 
So a witness may give his evidence in Marathi (in Maharashtra) but the 
judge will translate it into English while preparing the record. Every 
lawyer is, therefore, required to use at least two languages as means of 
communication. He uses an Indian regional language for communica- 
ting with his clients, adversaries, witnesses, clerks etc. and also for 
communicating with the judge at the trial and sometimes even appellate 
level. He, however, may have to write petitions and argue in English, 
particularly if they are addressed to a High Court or the Supreme 
Court, find relevant authorities in support of his case from the reported 
cases of High Courts or the Supreme Court which are usually in English 
and trace other references which may be in English. If the case invol- 
ves questions of law, the use of English is bound to be greater because 
for the sake of uniformity interpretational disputes have to be resolved 
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through English. He may have to examine witnesses who are not con- 
versant with the regional language or examine documents like a we or 
a contract made in English. 


Language serves two purposes in the law; first it helps the state- 
ment of a rule or facts and, second, it is used for persuasion. The 
codes or enactments state the rules and the language used in them must 
be clear, specific and precise. A draftsman chooses his words and 
expressions in such a way as to avoid ambiguities or vagueness. How- 
ever, in spite of the meticulous care taken by the draftsman, an enact- 
ment may throw out more than one meaning and the controversies 
regarding the meanings are required to be resolved by the courts. When 
alawyer gives notice to the opposite party he intends to convey the 
correct legal position and state the rights of his clients against the 
addressee. A notice, like an enactment, must be clear, specific and 
precise. But when he drafts a petition or a plaint he also wishes to 
persuade the judge to accept his viewpoint. In the plaint he may state 
the facts, then spell out the issues on which the dispute rests and then 
advance arguments in support of his client’s side. The argument has the 
aim of persuading the judge. In his oral presentation also the lawyer is, 
required to use language to persuade the court. When a judge writes 
the judgment, he states the facts, then formulates the issues and after 
giving reasons states the decision. A judge also has to use the persua- 
sive skill because a reasoned judgment facilitates the consideration of an 
appeal and enhances the legitimacy of the judicial decision. 


An Indian lawyer is thus required to use two languages and his 
communication becomes effective only if he has reasonable command 
of these languages. This paper deals with his use of the English 
language for the purpose of communication. 


In spite of over a hundred years of British rule, the percentage of 
English knowing Indians has not gone beyond four. Even among those - 
who have learnt English, very few can be said to be ina position to use 
it effectively or correctly. What is true of every Indian is also true of 
the lawyers. An Indian lawyer makes the following mistakes in the use 
of the English language: (1) wrong expressions leading to lack of com- 
munication; (2) use of outmoded phrases and Indian English expressions 
which lack systematisation or uniformity; (3) verbosity. In this paper, 
I have attempted to illustrate these. I am also pointing out some 
standard forms of forensic’English. The materials used here have been 
taken from lawyers, district courts and reports of the High Courts and 
the Supreme Court. In spite of being so inadequately equipped with 
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his English linguistic tool, a lawyer uses the English language for impress- 
ing upon his illiterate or uneducated clients. Lawyers have had to use 
a foreign legal system in an entirely different social context and for a 
society possessing different social values and, therefore, they have acted 
more as manipulators than as social engineers (Von Mehren 1963). 
A social engineer is one who facilitates and stimulates social change 
through law and a manipulator or operator is one who brings about 
frustration of legal objectives through twisted interpretations or textual 
loopholes. An essential tool of a manipulator is legalism which lays 
emphasis on the words without caring for their real intentions. Institu- 
tions of justice have been often used by lawyers and litigants for 
frustrating rather than for getting justice. In this language serves as a 
tool not of communication or clarification but of mystification and 
ritualisation. 


One reason for inadequate equipment of the English language 
among Indian lawyers is the class background of large numbers of 
mufussil lawyers. At the High Court places such as Bombay and 
Calcutta, lawyers have come from higher class families with greater 
exposure to Western style of life and culture and are, therefore, better 
possessed of the English language efficiency. But mufussi] lawyers come 
from the middle class which has looked upon English only as an instru- 
ment of acquiring higher social status (Sathe, Kunchur, Kashikar, 1982). 
Naturally because of their traditional life styles and lesser exposure to 
Western life styles, literature or culture, their ability to use English is 
limited, Their main difficulties are, therefore: (1) less familiarity with 
the English idiom and tendency to translate literally from their mother 
tongue in which they think or first construct the sentences; (2) because 
of their less familiarity with the idiom, tendency to use wrong expressions 
which fail to communicate the precise meaning, and (3) tendency to be 
verbose in their expression which is again born out of a tradition of 
verbosity which seems to be inherent in some Indian languages. 


Interpretation of Statutes 


Legislature makes the laws which are required to be interpreted by 
the courts. What is meant by interpretation? True, normally the 
courts would give natural and literal meanings of the words and base 
their interpretation on the presumption that the legislature means what 
it states. But the words are capable of more than one meaning and 
when such a situation arises the courts are required to fix a meaning 
which in their opinion is proper. I shall illustrate this with the help of 
a few decided cases. (Minoti v. Sushil Mohansingh 1981, Maharashtra 
Law Journal, p. 659). Section 25 of the Hindu Succession Act provides 
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“that a person who commits murder or abets the commission of murder 
shall be disqualified from inheriting the property of the person murdered 
or any other property in furtherance of the succession to which he or 
she committed or abetted the commission of the murder.’ The word 
“murder” has been defined in Section 300 of the I.P.C. There is no 
definition of that word in the Hindu Succession Act. If we strictly 
follow the definition in Section 300 of the I.P.C., a person to be dis- 
qualified from inheriting would be the one who has been held guilty of 
murder or abetment of murder according to Section 302 of the I.P.C., 
but not a person held guilty of culpable homicide not amounting to — 
murder. In this case the person whose inheritance was sought to be 
excluded had been found guilty of culpable homicide not amounting to. 
murder. He had killed the deceased intentionally though while he 
committed such assault he had been deprived of his power of self-con- 
trol by grave and sudden provocation given by the deceased. The trial 
court had held that the defendant was not disqualified from inheriting 
the property of the deceased due to Section 25 of the Hindu Succession 
Act. While reversing this decision in appeal, Justice Dharmadhikari 
of the Bombay High Court said : | 


It is well settled that the word is not defined in the Act but a 
word of everyday use must be construed in popular sense as 
understood in common parlance and not in a technical sense. 
In popular sense the word ‘‘murder’’ means unlawful homicide 
or unlawful killing of human being. In popular parlance the 
word “‘murder’’ is not used or understood in the technical 
sense as defined in Section 300 of the Indian Penal Code. 
Therefore, to construe the said word in a technical sense as 
defined in Section 300 of the Indian Penal Code will result in 
defeating the very object of the legislation. It will also run 
counter to the well-established principles of equity, justice 
and good conscience, or the paramount principle of public 
policy enshrined in Section 25 of Hindu Succession Act. 


| It was, therefore, held that the word “murder’’ must be understood 
in a popular sense and, therefore, the defendant was disqualified from 
inheriting the property of the deceased. 


The Maternity Benefits Act, 1961, provides that a woman worker 
is entitled to 12 weeks of maternity leave, six weeks before and six weeks 
after the confinement. A worker works for six days in a week and gets 
a day off with wages. But the question for the court was whether a 

week consisted of six or seven days. The working week consisted of 
_ six days. A woman would be entitled to 72 days of maternity leave if 
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a week were to be of six days and 84 days of maternity leave if it con- 
sisted of seven days. The Supreme Court held that since such beneficial 
legislation had to be construed in favour of those for whose benefit it 
was enacted, a week should be held to consist of seven days. (B. Shah 
v. Presiding Officer (1974) 4S.C.C. 384). Inthe famous Liversidge v. 
Anderson (1941) 3 All E.R. 338), the House of Lords was faced with a 
provision which said that a person could be interned if “‘the Home 
Secretary had reasonable grounds to believe that he was of hostile 
origin.’ According to one interpretation the grounds must appear 
reasonable to the Home Secretary and his satisfaction about the reaso- 
nableness was final, but according to another interpretation the court 
must be satisfied that the Secretary had reasonable grounds to believe 
that the person was of hostile origin. The second interpretation sub- 
jected the Home Secretary’s satisfaction to judicial scrutiny, while the 
first excluded such scrutiny. The House of Lords by majority adopted 
the first interpretation thereby giving unrestricted powers to the Home 
Secretary. Lord Atkin, dissenting, admonished his colleagues for being 
more executive-minded than the executive. In the history of the 
English House of Lords, Liversidge v. Anderson has always been remem- 
bered as a temporary judicial aberration never to be repeated again. It 
only points out that ultimately not language but policy choice governs 
the statutory interpretation. 


Defects in Indian Legal Writings 


Indian legal writings suffer from the following defects : 


(1) Erroneous use of expressions or construction of sentences aris- 
ing from the influence of Indian languages. 


I am not repeating here those mistakes which are common in Indian 
writings generally. Mistakes regarding articles and propositions are 
common, and they are not special to legal writing. Expressions such as 
“cousin brother’, “respected sir’’ are found in Indian English generally. 
The following sentence uses the word “‘shortly’’ instead of the words 


“fin short’ : 


The facts of this case shortly are that the defendant No. 1 had 
pledged with the plaintiff’s Bank £ 90,000 stock of Bombay Gas 
Company contained in stock Certificate No. 235 and £7,008 
in Oriental Trading Company Private Limited. (AIR 1980 
Cal. 119) 


Verbosity : Indian legal writing is characterised by verbosity and 
rhetoric Mr. Palkhivala (Palkhivala (1981) at p. 3) has observed that : 
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It would be difficult to name any other country the judgments 
of whose highest court are generally so verbose as those of 
ours. Brevity might well be cultivated as a virtue in Supreme 
Court judgements—at least as a concession to the shortness of 
human life. 


The following passages give evidence of such verbosity as well as 
jargon : 


My concurrence with the argumentation and conclusion con- 
tained in the judgement of my learned brother Bhagwati J. is 
sufficient to regard this supplementary, in one sense, a mere 
redundancy. But in another sense not, where the vires of a 
law, which arms the Central executive with wide of powers of 
potentially imperilling some of the life-giving liberties of the 
people in a pluralist system like ours, is under challenge; and 
more so, when the ground Is virgin, and the subject is of grow- 
ing importance to more numbers as Indians acquire habits of 
transnational travel and realise the fruits of foreign tours, 
reviving in modern terms, what our forefathers effectively did 
to put Bharat on the cosmic cultural and commercial map. 
India is India, because Indians, our ancients, had journeyed 
through the wide world for commerce, spiritual and material, 
regardless of physical or mental frontiers. And when this pre- 
cious heritage of free trade in ideas and goods, association and 
expression, migration and home-coming, now crystallised in 
Fundamental Human Rights, is alleged to be hamstrung by 
hubristic authority, my sensitivity lifts the veil of silence. Such 
is my justification for breaking judicial lock-jaw to express 
sharply the juristic perspective and philosophy behind the prac- 
tical necessities and possible dangers that society and citizenry 
may face if the clauses of our Constitution are not bestirred 
into court action when a charge of unjustified handcuffs on free 
speech and unreasonable fetters on right of exit is made 
through the executive power of passport impoundment. 


Speaking briefly, the architects of our Founding Document, 
(and their fore-runners) many of whom were front-line fighters 
for national freedom, were lofty humanists who were profound- 
ly spiritual and deeply secular, enriched by vintage values and 
revolutionary urges and, obove all, experientially conscious of 
the deadening impact of the colonial screening of Indians going 
abroad and historically sensitive to the struggle for liberation 
being waged from foreign lands. And their testament is our 
asset. (AIR 1978 S.C. 651) 
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Verbosity of Indian judgments has been criticised by Seervai. 


While criticising the judgments of one of the Judges of the Supreme 
Court. He says (Seervai, Constitutional Law, p. 1877) : 


They are a model of how English ought not to be written. 


The following are the specimens of incorrect and bad English. The 


authors are lecturers or readers in universities or practising lawyers : 


AR A 


Such marriage S. 11 of the Hindu Marriage Act declares to be 
null and void—The Bombay Law Reporter (June-July 1981), 
jo aes See 


The main difficulty always stands in the way of the students 
of law is that of English as the medium of instruction to study 
law is still English. They had studied upto graduation in 
regional languages and naturally English becomes hindrance to 
them for having better understanding of law. It creates retar- 
dation in their minds about legal study which is totally non- 
academic—Maharashtra Bar Council Journal (August 1, 1981) 
p. 16. 
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LEGAL LANGUAGE 
P.K. BABU 


Legal language! is the language used by the lawyer, the jurist and 
the legislative draftsman in their professional capacities. Law is a 
technical subject and, therefore, it has its own ‘register’ i.e. specialist 
language. Each discipline speaks through its register. In the early 
sixties English teachers in the engineering colleges in the country were 
required to teach ‘scientific English’. The aim was to equip the engineer- 
ing graduates for professional communication. 


Can there be a legal English? The answer is obviously yes, because 
lawyers do have a specialist vocabulary which is not understandable 
to the lay men. This is one of the weaknesses of the law though. 
Unlike the specialist language in other subjects the man in the street 
is vitally concerned with the language of the law. A rule of law or a 
court judgment may greatly affect the common man. There is a cons- 
tant interaction betweeen the lawyer and the citizen. The need for 
simplification of legal language, therefore, is a must. Although we 
have some finest writers in English it is still a foreign. language to the 


majority and the result is a communication gap between the law and 
its ultimate consumers. 


What are the characteristics of legal languege? At the outset the 
extreme formality of the language becomes apparent. The judge is 


A” fF 


INDIAN BAR REVIEW 


referred to as the ‘Court’. Affidavits are ‘solemnly’ sworn. Counsel 
is always referred to as the ‘learned’ counsel. Judges are addressed as 
‘His Lordship’ or ‘His Honour’ even outside the court-room. State- 
ments are made ‘withrespect’. A court notice begins with the quite 
‘unnecessary ‘whereas’. This may be due to the British legal tradition 
that we have inherited and because of the awe which the court and the 
legal process inspire in the public. The by-product is the alienation of 
people which is, of course, a quite different matter? 


In common with the language of science, law has a fondness for 
using the passive form. Instead of saying ‘I submit’ a lawyer lapses 
into the passive ‘it is submitted that’ as a matter of habit. ‘I find that’ 
becomes ‘it is found that’. Law owes a great deal to old and middle 
English and could be disgustingly archaic. The petitioner has ‘‘to 
respectfully showeth’’. The words ‘aforesaid’ and ‘said’ are common 
in legal English which can be extremely comical at times. Ina legal 
document for example “‘the said plaintiff’? is repeated several times 
when there is no need. One writer of a sale deed finally concluded 
with the “‘said Rupees ten thousand’’. He was referring, of course, to 
the consideration. 


Latin expressions abound in law as in no other discipline. Phrases 
like ipso facto, ab initio; suo moto come automatically to a student of 
law. Similarly maxims are the life blood of law. Equity practically 
thrives on maxims. It adds punch to the language, as it were. 


Lawyers, it has been said, can play humpty dumpty with words. 
Common words are used to mean something entirely different. For 
example action refers to a legal proceeding, not quite the activity which 
the common man conjures up in his mind. Few of such words are 
given below. 


Satisfaction, composition, consideration, brief, construction, damage, 
title, discharge, devise, delivery, award, ratio. 


There are also words which are used only inlaw. Consider the 
following : 


Covenant, delict, estoppel, onus, liquidated, plaint. 


Lawyers very often use words like fair, just and reasonable which 
have fuzziest of meaning and put everybody into great difficulty. 


Rhetoric is synonymous with legal language. Our court judg- 
ments are full with it. One is not content with the truth “but the 
truth, the whole truth and nothing but the truth’. Euphemism also 
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plays a part in the language of the law. Wedo not say ‘“‘the statement 
is true’, we prefer ‘‘the statement is not in accordance with facts.” 
Law’s language is full of jargons. In fact law is the most jargon-ridden 
language amongst the specialist languages. One of the interesting 
expressions used by lawyers is ‘‘as to’’ which is not found in any other 
disciplines. It can be used in any sentence as the following would 
show : 


He did not know as to why he committed the offence. 

_ He did not know as to how the offence was committed. 
He did not know as to when the offence was committed. 
As to the question, counsel has no reply. 


This is really amazing, for you use ‘as to” any where any time and 
get away with it. As a matter of fact this expression is not known 
outside law. And grammatically it is of dubious validity. 


Because of these characteristics legal language is most uncommuni- 
cative. One of the cardinal virtues of effective communication is 
clarity and neatness of the language. For strictly scholastic purposes 
technicality in the language is pardonable but as has been mentioned 
above, there is a frequent interaction of law and the citizens and, to 
most, law is a foreign language. We, in India, are doubly handicapped 
in this, because we are not native users of English and toa majority of 
our people legal language appears to be extremely esoteric. 


Consider, for example, the language used in the statute?. When 
the legislature enacts a statute which is primarily addressed to the 
citizens it is expected that it has a neatness of style and clarity in the 
language so that it is easily understood by those whose conduct it seeks 
to regulate. Much has been said on legislative drafting. Statutory lan- 
guage, as a rule, is opaque, verbose and complex. Sentences are as long 
as paragraphs. By the time you reach the full stop, you are already 
forgetting the beginning. After all whois the consumer of our laws? 
The language appears to be the result of a conspiracy between the 
legislators, the draftsmen and the lawyers who live by it. No wonder, 
there is a communication gap between the law and the citizen’. As the 
Renton report? points out, the interests of the ultimate users should 
always have priority over those of the others. Thring who did so much 
for simplification of statutory language in the U.K. years ago remarked 


in a similar vein in his evidence before a Parliamentary committee. 
Pe said : 


“I have a very strong opinion indeed that you ought to use the 
best popular language unless it is absolutely necessary. My 
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reason is that technical legal language, in my judgment, is the 
most imprecise of all languages and, therefore, by using you 
do not get precision and you get words which are not familar 
to the ordinary persons, and my opinion is that so far as 
possible an Act of Parliament ought to be understood by 
ordinary persons.’”® 


An American authority on this matter has constructed a general 
scale of intelligibility from 0 to 10. At the bottom he places the comic 
strip at 0-1 degrees. The standard level of intelligibility is between 
3-5 for secondary school material. Between 5 and 6 are scholarly 
journals. Anything above 6 can be easily read by only a few. Statu- 
tory language scores above 10.6 Ifit is the situation in an English- 
speaking nation, imagine the plight of the common man in this country. 


Even in England, from whom we have borrowed drafting methods 
there are attempts to simplify the language as the Reports of the Renton 
Committee and the English law commissions show. In this respect the 
continental codes score over other models in respect of clarity and 
brevity. Cardozo narrates how an American judge made a habit of 
reading it everyday before going to work!? One envies the directness 
and neatness of the language in contrast to the muddled language of 
our modern laws. 


A good prose style is equally important for the judge. Writing an 
opinion is creative as any writing is. The language used in the inferior 
courts is appalling; the situation in higher courts is no better. Even the 
Supreme Court’s draftsmanship in this respect of late is the source of 
much difficulty—difficulty of comprehension. First the reader is over- 
whelmed by the inordinate length of some of the modern judgments. 
To use Cardozo’s picturesque expression one is lost in the welter of un- 
necessary verbiage. 


One, as it were, fails to see the trees in the woods. Our Supreme 
Court must be the only one which has such time and patience—half a 
million words in the recent Judges’ Case, for example! This literary 
extravagence ought to be discouraged. The writer must calla spade a 
spade and put his ideas across in the shortest possible time. The 
judgment of the highest court cannot be the exclusive preserve of the 
lawyers and the judges. 


Then there are judges, whose abilities and legal acumen are unex- 
ceptionable, frequently lapse into exhibitionist writing, mildly described 
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as rhetorics but in reality plain lexical gymnastics. Law is literature 
in a much different way. Consider for example, the following : 


pecs «s Because of exordiums are approbiums and socio- 
economic aperus are anathema for some judicial psyches; and 
I should have for that reason, abandoned by habitual deviance 
from the orthodox norm that a judicial judgment shall be dry 
statement of fact, drier presentation of law and logomachy 
and driest in the least communicating to the law-abiding 
community, which is the court’s constituency, the glow of life- 
giving principle rooted in social sciences and translated into 
juristictic rules which legitimate our institution functionally. 
The last consideration, in my humble view, is the elan vital of 
justicing process and jettisoning it is judicial self-alienation 
from the nation.”’ 


This was an extract from a judgment. The judge was saying that 
the court should not lose sight of socio-economic realities. Such pom- 
pous language does not lend itself to clarity of expression and must © 
be eschewed. 


Incidentally, mention must be made of two of our greatest judges 
of the century—Marshall and Lord Denning M.R. One was the exponent 
of the grand style—imperious and majestic—the other a master of the 
conversational and the homely style immediately endearing himself to 
the reader. 


In the classic case of Marbury Vs Madison,8 thundered the great 
judge : 


‘‘It is a proposition too plain to be contested, that the constitu- 
tion controls any legislative act repugnant to it, or that the legis- 
lature may alter the constitution by an ordinary Act. Between 
these alternatives there is no middle ground.... If two laws 
conflict with each other, the courts must decide on the opera- 
tion of each. So if a law be in opposition to the constitution, 
if both the law and the constitution apply to a particular case, 
so that the court must either decide the case conformably to 
the law disregarding the constitution, or conformably to the 
constitution disregarding the law the court must determine 
which of the conflicting rule govern the case. This is the very 
essence of judicial duty.” 


This is a style which commands obedience. It has mastery, it has 
power, it has dignity. And above all it is delightfully readable. In 
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contrast Lord Denning’s style is down-to-earth, contains idioms which 
are already familiar to the reader. His style avoids jargons. The 
following is a random example. Here the judge was commenting 
on a passage in the finding of Employment Appeal Tribunal wherein 
the Tribunal held itself bound by an Act of Parliament, however 
absurd. He said, 


‘“‘T have read the passage at large because I wish to repudiate 
it. It sounds to me like a voice from the past. I heard many 
such words 25 years ago. It is the voice of the strict construc- 
tionist. Itis the voice of those who go by letter............ 
faced with glaring injustice, the judges are, it is said, 
important, incapable and sterile. Not so with us in this 
GoUune. we... It is no longer necessary for the judges to wring 
their hands and say “‘there is nothing we can do about it.’’9 
The conversational style does not in any way detract from the 
judge’s seriousness of purpose. 


The fundamentals of clear writing are : 

(a) be brief, 

(b) use technical words, if you must, 

(c) eschew jargons, euphemism and archaisms, 

(d) prefer popular words, 

(e) avoid long and involved sentences and, the most important, 


(f) spare the reader. 


To be a successful lawyer (for that matter a judge) one has to cul- 
tivate the art of good writing. He must learn the skills to communi- 
cate effectively which is battle half won. Our laws must speak the 
language of the people. Legal language, generally has to be simpler. 
There is no reason why we have in India have to perpetuate obsolete 
English left by the British. The Bar Council’s insistence on teaching 
of the English language in the law schools is a step in right direction. 


Legal language must rid itself of archaism and unnecessary for- 
malism. It must give up “‘the style which deliberately exhausts all its 
possibilities and which borders on his own parody.’10 The language 
ought to be rescued from the specialist in order that law moves ahead 
with the people. 
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SOME THOUGHTS ON JUDICIAL REFORM 


/The three main evils that are commonly associated with the 
administration of justice are cost, delay and uncertainty. Thougha 
person may have a genuine grievance entitling him to approach the 
courts of law for justice, he hesitates to do so because he is afraid that 
it will take considerable time before he gets redress.f Further he has to 
spend a substantial sum by way of court fee and fees for the advocate, 
and also incur expenses for procuring witnesses, obtaining documents 
and for other matters connected with the conduct of the case. Even if 
he does not mind the delay in getting redress, even if he is prepared to 
incur the expense, the result is so uncertain, and establishing truth in a 
court of law is not so easy as it appears to the lay man in view of the 
intricate rules of evidence and the procedural complexities involved that 
he is reluctant to approach the courts of law. The result is that there 
is frustration in the honest man and there is a corresponding inclination 
to disobey law in the dishonest man. Such a situation leads to a 
complete lack of faith in the administration of justice and is to be viewed 
with great concern. 


What are the steps that we should take to tackle these diseases 
which afflict the administration of justice ? 


Very frequently we hear the cry from administrators, lawyers and 
jurists that everything is wrong with the present system, that it has to be 
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- completely thrown overboard or at any rate thoroughly overhauled as it 
is not suited to a country like India. In my view, however, the basic 
~ system of administration of justice based upon the rule of law and one 
of the main principles of natural justice, namely, that no person should 
be condemned unheard, is extremely sound and it is neither necessary 
‘nor desirable to change the existing system. Ifit has not worked satis- 
factorily it is not because of any inherent fault in the system, but 
because of the way in which we have worked it. The fault lies in all of 
us who are connected with the administration of justice, viz., the judge, 
the lawyer, the litigant and the administrator. 


The problem of delay is most acute in the subordinate courts. 
A perusal of statistics showing the total number of cases instituted 
every year in these courts and the ‘tases decided will reveal that the 
number of judges and courts are wholly inadequate to deal with the 
pending litigation. Taking the figures for 1981 in the subordinate 
courts in Andhra Pradesh (including district courts) it is seen that the 
total institutions in higher courts are 69,272 while disposals are 66,784. 
In the lower courts the cases instituted are 9,19,021 and the cases 
decided are 8,96,106. The total number of courts was only 458. This 
shows the excellent work which the subordinate judicial officers as a 
whole are turning out. But their number while it is just sufficient to 
keep disposals abreast of institutions is totally inadequate to deal with 
the huge backlog of 3,52,850 cases. Some of them have been pending 
for a number of years. 


The High Court after taking into account the time involved in 
hearing a case has laid down the proper quantum of work that can be 
legitimately be expected from a judge. The workload of every judge or 
any court is, therefore, known and hence the number of judges will have 
to be determined with reference to the number of cases that are 
instituted and the number of cases that are pending. As this is not 
being done arrears are mounting and cases are pending for several 
years. The present practice is for the High Court to recommend 
additional courts in a particular locality if it is found the workload is 
too heavy for one court. Unfortunately, in many cases several years 
elapse before the Government accepts the recommendation of the High 
Court and an additional court or a new court is established. Mean- 
while, the arrears mount and it is found that even the additional court 
is not able to cope with the backlog, on the one hand, and the institution 
of fresh cases, on the other. In this connection, reference may be made 
to the policy of the Government in having one Munsif Magistrate Court 
for each taluk. While it is laudable that justice should be brought to 
the door of the litigant, it should not be considered as an inflexible rule 
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that there should be a court for each taluk. There are a number of 
cases where the litigation in a particular taluk is very little and does not 
justify the constitution of a separate court. The result is that the 
presiding officer has no work except for an hour or two and thus consi- 
derable judicial man hours are wasted. To get over this situation 
efforts were made in some cases for utilising the services of the judicial 
officer in other areas where the work was heavy. But by and large this 
method has not met with any success as the advocates are not ready on 
the day when the cases are posted and the officer goes to the place for 
hearing. It is now considered a matter of prestige to have a court for 
each taluk and members of the legislative assembly or other politicians 

who represent that constituency come forward with frequent requests to 

have a court in their taluk irrespective of the need for such a court. 

The Government should discourage such a practice and should make 

exception to the principle of having a court in every taluk in cases 

where the workload does not justify such a course. On the other hand, 

efforts must be made to have additional courts wherever the institution 

is heavy. It is much more economical to have additional courts than to 

have independent courts. 


Recently mobile courts have been constituted mainly for deciding 
cases under the Protection of Civil Rights Act. The idea behind the 
mobile courts is extremely laudable as it is intended to help the 
Scheduled Castes and Scheduled Tribes who, in most cases, have no 
means even to approach the court in the taluk centre. But in practice 
it is found that there are several drawbacks in the course of working 
of the mobile courts. Compared to the relief obtained, the cost is 
extremely high especially in view of the high cost of petrol in recent 
times. Very often the magistrate who goes to the place where the 
incident occurred finds that the complainant or the accused or the 
defendant, and more often the witnesses, are not ready and has to 
return without doing any work. Perhaps it would be advisable if instead 
of confining the jurisdiction of the mobile courts only to cases under 
the Protection of Civil Rights Act it is given jurisdiction also to decide 
on the spot summary cases below a certain value. In such a case the 
mobile court will not suffer from lack of work. 


“The mere increase in the number of judges or in the number of 
courts will not have any substantial effect unless the judges have 
sufficient ability.4 Therefore, efforts must be made to select men of 
character and ability as judicial officers, irrespective of caste, creed or 
sex. Selection of Munsif Magistrates is now made on the basis of 
performance in a written test and interview. There is, however, a 
tendency to increase the number of marks for the interview and minimise 
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the importance of a written test. It is no doubt that erudition by itself 
is not sufficient to make a good judge. A judge must have sufficient 
tact and must get on well with the members of the bar without sacrificing 
his independence. Above all he must be a man of character and 
integrity. But all these characteristics of a good judge cannot be found 
out in the course of an interview lasting a few minutes. It is practically 
impossible for a committee or the Public Service Commission to have 
an idea about the capacity of a judge by putting him a few questions. 
Appearances are often deceptive. 


Even if sufficient care is taken at the time of selection of a judicial 
officer, there is no guarantee that he will continue to display the same 
capacity during the rest of his career. Very often it is found that the 
knowledge and ability of judicial officers remain static in spite of the 
passage of years. Law is changing every day and becoming more and 
more complex with the advance of civilization. It is, therefore, neces- 
sary that judicial officers should keep abreast of the law. It is for this 
reason it was suggested that there should be a Judicial Academy where 
judicial officers will be given refresher courses periodically in different 
branches of law. They will have an opportunity to learn the new 
branches of law in the academy. It is unfortunate that though the 
Vice-President of India laid the foundation-stone for such an academy 
three years ago, not a brick has been added till now. Apart from know- 
ledge of law it has become increasingly necessary for a judicial officer to 
learn the art of management and administratian. Most of the judicial 
officers do not have even the elementary knowledge of these subjects. 
Courses in management and administration may be given in the Judicial 
Academy. It is also well known that judges of the High Court are 
recruited from among the senior judicial officers viz., the District 
Judges. Most of them do not have any experience in matters relating 
to certain branches of law like Constitutional law, taxation laws etc, 
Senior officers can have courses in such subjects in the Judicial Academy 
so that they may be ready to fulfil their roles as judges of the High 
Court when they are elevated to the High Court bench. In the United 
States there is the National Institute of Justice which is an independent 
body patterned after the National Science Foundation. There isa 
National Judicial College to train State judges. There is also an 
Institute for Court Management to train court administrators. The 
judicial academy suggested is somewhat on the lines similar to these. 


In order to attract men of ability and character as judicial officers, 
the terms and conditions of service must be made more attractive. In - 
particular they must be provided proper residential quarters. It is well 
known that a large part of judge’s work is done at his residence— 
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studying records and preparing judgments. He can do his work 
satisfactorily only in a peaceful atmosphere. Further, having regard 
to the nature of his office it would be embarrassing to be a tenant of 
a private citizen. It is, therefore, absolutely essential that the Govern- 
ment should provide residential quarters to judicial officers. Similarly, 
they must also provide transport facilities so that considerable time 
and energy is not wasted in commuting between the residence and the 
court house. The court houses also should be located in proper buildings 
where the litigant, the witnesses, the lawyer and the judge can perform 
their duties in comfort. Some of the court houses especially in big 
towns and cities resemble dungeons and one feels ashamed to say that 
they are places where the temple of justice is housed. 


/ Another important reason for delay and inefficiency in subordinate 
courts is the extremely inadequate staff working in such courts. /The 
strength of the staff in each court was fixed several decades ago and in 
spite of the fact that there has been a tremendous increase in litigation, 
there has been only a marginal increase in the strength of the staff. This 
is a matter which has to be given immediate attention. In particular 
there should be a stenographer attached to each judicial officer. It is. 
unfortunate that late in the 20th century when other nations are think- 
ing in terms of computers and calculators and even robots, most of our 
magistrates are forced to write down evidence in their own hand. 
Imagine the wastage of thousands of magistrate hours by resorting to 
this ancient practice. The least help that can be rendered to judicial 
officers is to see immediately that there are sufficient number of steno- 
graphers, typists and type writers and judges are not compelled to 
resort to writing by hand. 


| Further complication has been created recently by introducing 
Telugu as the language of the courts in Andhra Pradesh. There can 
be no doubt that the ideal stage in the administration of justice would 
be where we can have lawyers arguing, witnesses giving evidence, and 
judges writing judgements in Telugu or other local language. But 
before this situation is reached a lot of spadework has to be done. 
Statutes have to be translated in intelligible Telugu. Law books have 
to be translated or written in the regional language. Unless all these 
steps are taken the introduction of Telugu as a court language all ofa 
sudden will not only produce confusion but will retard the administra- 
tion of justice and cause delay. 


¢ The most important limb in the administration of justice is the 
legal profession. However able and conscientious a judge may be, he 
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will not be able to render satisfactory justice unless he receives proper 
assistance from the members of the bar.s An important step in improv- 
ing and speeding up administration of justice is to lay the foundation 
for a strong and efficient bar. This must be done even at the college 
Jevel. The law course will have to be divided into three separate 
courses, one suited to the profession, the second to the academician, 
and the third to the ordinary layman who desires to have a knowledge 
of the law. The courses for the legal profession should be so chosen as 
to enable the law graduate to bea successful lawyer. Only those who 
take the degree meant for the profession should be permitted to enrol 
themselves as lawyers. 


“Considerable time is wasted in citing decisions which have no 
relevance/ The lawyer concerned merely picks up the decision with the 
aid of a digest and looks only at the head note. He does not have the 
patience to go through judgments and mark the relevant passage. In 
a large number of cases time is also wasted because of lack of adequate 
preparation of the case by the lawyers concerned. Apart from this 
several lawyers adopt questionable methods for prolonging litigation. 
There are innumerable ways in which the members of the profession 
can cooperate with each other and with the judicial officers to avoid 
delay. The legal profession must wake up and organise itself and try to 
devise legitimate means to reduce the cost and delay in litigation. 


A perusal of the statistics of the courts in the country especially of 
the subordinate courts clearly shows that the courts are being asked to 
carry a burden beyond their capacity. The courts are asked to decide 
a variety of disputes. In recent times efforts have been made to relieve 
the courts of the heavy burden by constituting tribunals to decide dis- 
putes under special enactments. But unfortunately, in most cases it has 
been noticed that the time taken by the tribunals is much more than 
the time taken by the ordinary courts of the land. For example, under 
the Andhra Tenancy Act, it was expected that the tenant or the landlord, 
as the case may be, would obtain speedy remedy before the tenancy 
courts but as a matter of practice the cases before the tenancy courts 
are pending for several years and litigants are beginning to feel that they 
are much better off before the ordinary courts. Similarly, industrial 
disputes before the Labour and Industrial Tribunals are taking a long 
time to be decided. The main reason is that in many cases the officers 
who are members of the tribunal are so immersed with their other duties 
that they hardly find time to hear and decide the cases. The Govern- 
ment. must devise ways and means to see that the executive officers in- 
charge of the tribunal hear and decide cases promptly. Apart from this 
the arbitration process should be resorted to more frequently. The 
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procedure under the Arbitration Act must be simplified so that deci- 
sions are quickly rendered by arbitrators. Recently at a conference in 
America it was suggested that small claims can be considered by a tribu- 
nal consisting of two citizens and one lawyer whose desisions will be 
final. This suggestion is worth serious consideration. , 


The procedure in courts also can be simplified to a large extent. 
Many matters can be disposed of by affidavit evidence. Even in cases 
of oral evidence especially in criminal cases a suggestion approved by 
Lord Denning can be usefully adopted in our country. Instead of the 
lawyer putting questions in chief examination, the witness must be 
permitted to say all that he knows about the incident himself without 
the intervention of the lawyer, the judge helping him to keep to the 
relevant facts. Unnecessary time is also being taken up by lengthy 
cross-examination which has to be curtailed by a strong and efficient 
judge. In criminal cases considerable delay is caused because of the 
evidence mainly consists of a large body of oral evidence. This is 
because the prosecution is not making use of sophisticated scientific 
evidence which is more reliable. If scientific evidence is placed before 
the courts it will obviate the necessity of producing a large volume of 
oral evidence which is not only highly unreliable, especially in faction- 
ridden localities, but is also time consuming. Considerable delay in 


disposal of criminal cases can be avoided by adopting scientific techni- 
ques in the detection of crimes. 


In civil cases there are many ways in which oral evidence can be 
avoided. For instance, there are large number of cases based upon 
oral agreements to convey immovable property. Legislation can be 
introduced to the effect that the agreements to convey immovable pro- 
perty should only be in writing. 


‘ One of the main reasons for the high cost of litigation and delay in 
obtaining justice is the system of heirarchy of appeals.; In my view, it 
is sufficient if we have only one court called by a single name (the 
munsif magistrate court) at every taluk centre. This court should be 
given unlimited jurisdiction in civil cases with a provision for an appeal 
to the bench consisting of the District Judge and the Additional District 
Judge whose decision shall be final on all questions of fact except where 
there is a difference of opinion between them. In such cases and in 
cases involving substantial question of law an appeal shall lie to the 
High Court. In addition to this the High Court may hear appeals 
under special Acts. In criminal cases all cases except the Sessions cases 
will be tried by the magistrate and here again an appeal will lie to the 
two District Judges whose decision shall be final. The Sessions cases 


AAR 


Vol. 10 (3) : 1983 


a = 


will be tried by the District Judge or the Additional Judge with an 
appeal to the High Court. The High Court will have only revisional 
jurisdiction and original jurisdiction in writ petitions and limited civil 
and criminal appellate jurisdiction, as stated above. Thus the work of 
the High Court will be considerably reduced. | 


Cost 


/ There can be no doubt that small litigants are being exploited 
by those with the longest purse. Even before entering the portals of the 
court the litigant has to pay a large sum of court fee. Unfortunately. 
the States are considering this is an item of revenue and the litigant is 
made to carry a heavy burden. The Court Fee Act has to be amended 
and the court fee should be reduced in a large number of cases. 


Apart from the court fee the litigant’s main expense consists in the 
advocate’s fee. Even an indigent person who is exempted from paying 
court fee is forced to pay heavy sums as advocate’s fee. It is, therefore, 
necessary to provide legal aid in a substantial measure. Though a great 
deal of noise is made about providing legal aid, ultimately we find very 
little help is rendered. The amount provided by the State is wholly 
insufficient. It was announced recently that a sum of Rs. 5 lakhs is 
set apart this year for legal aid which is an infinitesimal part of the 
judicial budget. /The government must be prepared to spend several 
lakhs if not crores of rupees for providing legal aid. In England 
AO per cent of the judicial budget is set apart for legal aid. In Sweden it 
is 30 per cent and even in a rich country like U.S.A. it is eight per cent. 
The legal profession also should come to the rescue and lend its helping 
hand. A large body of lawyers must be willing to offer themselves to 
render free service to the oppressed and down-trodden. Senior lawyers 
should set an example by setting apart at least one day in a week for 
rendering free legal service either by way of advice or appearance in 
courts or tribunals. The services of young and enthusiastic law students 
can also be utilised. Provisions can be made for permitting them to 
assist indigent litigants by appearing in the tribunals and courts in small 
matters or before arbitrators. It is only with the cooperation of the 
bar that the legal aid programme can meet with success. 


Considerable amount is spent by the litigant on witnesses and in 
obtaining copies of documents. Procedure for obtaining authenticated 
copies of the documents must be simplified and litigants must be able 
to obtain documents without the aid of touts who fleece the litigants. 
In many cases witnesses are unwilling to come and depose and it 
requires considerable persuasion on the part of the litigants to do so. 
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Frequent adjournments necessitating repeated travel by witnesses make 
a heavy inroad into the purse of the litigants. Courts must see that 
the litiganis are examined on the very day when they are summoned. 
Adequate provision must be made in the court buildings for witnesses 
to wait in comfort. If such steps are taken the litigants will find it 
easier to bring witnesses to the courts. 


After the case is over considerable amounts have to be spent for 
obtaining copies of documents and judgments. Copying machines 
must be installed in every court so as to enable the litigants to get the 
copies of the judgments and documents filed in the courts quickly. 
Though the initial cost may be heavy it can be easily recovered by 
levying reasonable charges. The litigants also will feel happy to get the 
copies immediately and at reasonable rates. The inordinate delay in 
preferning appeals to higher courts will be considerably reduced. 


Corruption 


For a number of years the judiciary in this country has enjoyed a 
well deserved reputation for honesty and integrity. Even the severest 
critics of the judicial system who found fault with the tardiness of the 
legal process, cost involved that the uncertainty which weighed heavily 
on the litigant would not accuse the judges of corruption except in 
very rare cases. But in recent times this monster is rearing its ugly 
head in the judicial branch also. The causes are not far to seek. The 
emoluments of the judge and the amenities enjoyed by the judge compare 
unfavourably with the executive officer of the same status. Even the 
manager of a bank in a small town has a confortable residence and a 
motor vehicle at his disposal whereas the head of the judiciary has 
generally not sufficient means to own a car and has to use a public 
conveyance. He has to reside in a small house with little comforts. 
The disease of corruption is extremely infectious and a judicial officer 
succumbs to it when he sees it prevalent all round him. Further the 
category of cases which are more frequent nowadays like land acquisi- 
tion matters, land ceiling matters, motor vehicles accident compensation 
cases which allow a large field of discretion to the judges lend them- 
selves to making even an honest judge corrupt especially when there 
are unscrupulous lawyers who are willing to dangle tempting baits 
before him. Corruption may assume many forms other than monetary 
corruption sometimes subtle, sometimes sophisticated—nepotism, 
favouritism, communal caste, or religious bias. 


In view of these recent tendencies I am of the view that it is 
absolutely necessary to have a vigilance cell under the control of the 
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High Court. Several years ago when this was suggested A.P. High 
Court did not agree to the suggestion as it was felt that it would affect 
the independence of the judiciary. But the situation has changed very 
much today. I find there are similar vigilance cells in Tamil Nadu 
and Karnataka which are working satisfactorily. It is not difficult to 
work out a scheme by which the constitution and functioning of the 
vigilance cell will not in any way affect the independence of the 
judiciary. Whatever may be the method adopted there can be no 
doubt that this evil must be stamped out immediately; otherwise, the 
fair name of justice will be tarnished beyond repair. 


Delay in High Courts 


One of the main causes for the accumulation of arrears in High 
Courts is the inadequate number of judges. Statistics of pending cases 
in various High Courts which are being placed before Parliament and 
the public from time to time reveal the enormous gap between their 
institution and disposal every year. Taking Andhhra Pradesh High 
Court with which I was closely associated and about which I can write 
with some authority, as an example, the present annual institution is 
over 20,000. After careful consideration of the time taken in different 
classes of cases which come up before the High Court it was decided 
at the Chief Justices’ conference several years back that the average 
disposal of cases per judge may reasonably be expected to be 650 (the 
total number of working days being 210) and the strength of the High 
Court should be fixed on that basis. In actual practice, however, the 
judges of our High Courts are turning out much greater volume of 
work, the average being about 800 per judge. Even taking this figure 
it would require at least 30 judges to keep abreast of institutions and 
many more to clear the huge pendency of 50,000 cases which has been 
mainly the result of inordinate delay in the appointment of judges and 
filling up of vacancies. Having regard to the fact that the judges are 
not permitted like other officers to surrender their earned leave (even 
though in other respects they are governed by the rules applicable to 
the Indian Administrative Service) and having also regard to the fact 
that most of them would be well past middle age, it may reasonably 
be expected that each judge would avail himself of casual leave and 
earned leave and would work only on an average of 170 days a year. 
In other words, there will be 20 per cent loss in working days. If this is 
also taken into account A.P. High Court will require at least 36 judges 
whereas today it is having only 20. If this position is to continue 
there is no doubt that the arrears will continue to mount. Asa matter 
of fact, judges in our country turn out much more work than in other 
western countries. When I was in U.S.A. a few years ago a distinguished 
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jurist at Harvard would not believe me when I told him that each 
judge would be hearing and deciding on an average 800 cases a year. 


Mere increase in the number of judges would be of no avail if 
persons of ability and character are not chosen to fill the high judicial 
Office. The standard of administration of justice should not be measured 
by the number of cases decided. Too much emphasis on disposal leads 
to deterioration in the quality of justice rendered. Cases must be 
decided, not disposed of. The selection of judges should be based 
purely on basis of merit. In choosing incumbents to perform such an 
Onerous duty, there should not be any consideration of caste, commu- 
nity, region or sex. Importation of such considerations is bound to 
affect the quality of justice rendered. 


In order to attract members of the bar of merit and character to 
the bench there must be sufficient incentive. Having regard to the high 
income derived by leading members of the bar it is true that many of 
them are reluctant to choose a career on the bench. I, however, feel that 
in spite of the large gap between the emoluments of a judge and those 
of the members of the bar, it is possible to persuade able members of 
the bar, to agree to accept a post on the bench provided the service 
conditions of the judges are improved in many respects. The judges 
must be paid full salary as pension. Apart from the salary and con- 
ditions of service the judge must be accorded a better status than what 
he enjoys at present. It is not always true that the person who makes 
the most money at the bar is the ablest lawyer. Again it is not neces- 
sarily true that the ablest lawyer will be a successful judge. The 
essential requisites for a good judge are character, integrity, a fairly 
sound knowledge of law, patience and willingness to hear and eagerness 
to do justice. I have no doubt that there are several members of the 
bar with these qualities even though they may not be at the top of the 
profession who will be willing to accept the judicial office. 


The practice of appointing additional judges especially from the 
bar must be given up as it has a serious effect on the independence of 
the judge. Chief Justices should not be made to serve as acting Chief 
Justices for an unnecessarily long time. The acting Chief Justice will 
not have the same zest and enthusiasm to initiate and carry out many 
measures as a permanent Chief Justice. 


The recent attempt to implement the scheme of transfer of judges 
has rendered the already reluctant members of the bar more reluctant 
to accept the post of judges. It is true that it may become necessary 
to transfer tudges in some cases, for example, where it is found that 
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they are amenable to local influence but if transfer is resorted to ina 
large scale (a third of the judges being transferred as suggested) it may 
create severa! problems. The familiarity of a judge with the law of 
the locality and the customs and manners of the community is an 
important factor not only in the quick disposal of cases but in arriving 
at the truth. Further in recent times when each State is thinking in 
terms of making the language of the locality the language of the High 
Court, a judge from outside the State will find considerable difficulty 
in deciding cases quickly. These circumstances will lead to a sizeable 
diminution in the out-turn of work and as a consequence to considerable 
accumulation of arrears. 


However able a judge may be, he will not be able to hear and 
decide a case satisfactorily unless he has proper assistance from the 
members of the bar. I have already dealt with this question while 
dealing with the subordinate courts. What is stated there is much 
more true in the case of members of the High Court bar. The number 
of advocates is increasing by leaps and bounds but unfortunately there 
has not been a corresponding rise in ability. The apprentice system 
has unfortunately been abolished, with the result that a raw junior is 
made to swim in the ocean of the legal profession without any adequate 
training or help. In my view, the apprentice system must be immedia- 
tely restored and ways and means must be devised to see that the period 
of apprenticeship is utilised fully by the members of the bar. Proper 
attention is also not being paid to the junior members of the bar by the 
seniors. The seniors owe a duty to the younger members of the bar to 
help them not only financially but by giving them proper advice and 
training and also giving them an opportunity to appear in the cases 
without detriment to the interests of the client. The judges should help 


the junior members by giving them proper encouragement and making 
them feel at ease when appearing before them. 


In recent times there has been a persistent clamour for having 
benches of the High Courts in different parts of the State. In my view, 
such benches are neither necessary nor desirable. The usual argument 
advanced is easy access and less cost to the litigant. It is, however, for- 
gotten that the class of cases that come up before the High Courts are 
entirely different from those handled even by very able and senior 
members of the bar in the districts. A large majority of the cases in 
the High Court are writ petitions under Article 226 of the Constitution 
and to deal with them the members of the bar must be well versed in 
Constitutional law and administrative law. Besides this the High Court 
has to deal with matters relating to tax etc., which are not dealt with at 
district level. The court as well as the Bar must be equipped with a 
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good library including reports and text books of other legal systems 
which are akin to ours. It is well known that even in district centres 
there are not adequate libraries to meet the requirements of a High 
Court. In these days when there are fast trains and buses and travel 
is made fairly cheap and comfortable the ordinary litigant is able to 
reach the High Court from the remotest corner of the State within 
twelve hours and at reasonable expense. Asa matter of fact, the pre- 
sence of the party is not at all necessary when a case is heard by the 
High Court except in extremely rare cases. If benches are constituted 
it will be more expensive to the litigant as ultimately the members of 
the bar in the State Capital will be engaged to appear and the fee 
paid to themif they travel outside their place of residence will be 
extremely high. Apart from this once the principle of having a bench 
of a High Court is accepted, people in each zone will clamour for a 
bench in that zone. If such benches are constituted in several places in 
the, State the administration expenses will mount considerably and the 
High Court, split up into benches consisting of four or five judges in 
each place, will lose its prestige and dignity. 


Considerable delay in the disposal of writ petitions in the High 
Court is largely caused by the inaction of the Government in not filing 
the counter-affidavits in time. In cases where an attack is made on a 
minister or officer of the Government individually we find that no time 
is lost in requesting the court to take up the case expeditiously or to 
vacate the interim stay which has been granted but if the case affects the 
Government or the local authority as an institution there is consider- 
able slackness and lack of interest in conducting the case. There must 
be a thorough examination of the way in which the Government 
pleaders are working and methods must be devised by the Government 
to see that counter-affidavits are filed expeditiously and interim orders 
are vacated. I have come across several responsible ministers and 
officers who lay the blame on the courts for grant of stay. Asa matter 
of fact, at a public meeting in which I presided an ex-Chief Minister 
openly accused the High Court for granting stay in tax matters and 
placing obstacles in the way of Government deriving revenue. If only 
some thought is bestowed on the way in which stay petitions are heard 
there will be no scope for such accusation. When a court hears a stay 
petition for the first time it proceeds upon the sworn affidavit made by 
the party and assumes the allegations to betrue. In all cases prior 
notice is given to the Government pleader who is present in the court. 
If he takes instructions from the concerned department and points out 
to the court even at the stage of preliminary hearing that the allegations 
are not true the court may refrain from granting interim orders. Even 
if it has some doubt the Government pleader may request the Court to 
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have a final hearing of the stay petition after a short interval and file a 

counter-affidavit in the meanwhile. He can then pursuade the court to 
- yacate the stay. If ministers or officers concerned can get a stay vacated 
in no time when they are personally concerned, what is the difficulty in 
getting the stay vacated in all other cases except that caused by their 
lethergy, indifference and callousness due to the impersonal nature of 
the issue involved ? 


Lengthy oral arguments consume a great deal of the time in the 
High Courts and in the Supreme Court. If the jurisdiction of the High 
Courts and of the Supreme Court is maintained as it is at present and 
at the same time elaborate oral arguments are addressed in each and 
every case I do not think there is any hope of solving the problem of 
arrears. Either the jurisdiction has to be curtailed or the time taken in 
arguments has to be reduced. It is true that the oral arguments play a 
notable part in the art of persuasion but if one considers deeply the 
philosophy underlying the administration of justice he will agree that 
the true judge is one who arrives at the truth having regard to the 
evidence placed before him and decides the question of law correctly on 
a proper interpretation of the statutes and a true understanding of the 
precedents. If it is claimed that by force of rhetoric an advocate is able 
to get a guilty person acquitted it may be a tribute to the forensic 
ability of the lawyer but it is certainly not a complement to the judge ! I, 
therefore, see no harm in reducing the oral arguments to the minimum. 
A trial can be made as in the case of the Supreme Court of the United 
States to limit the time taken for oral arguments on each side to half 
an hour or an hour. Of course, this system necessitates the preparation 
of a detailed brief which the judge has to go through before hearing the 
arguments. In order to help him to do so and later even to prepare 
judgements, he should have the assistance of lawyer who take oath of 
secrecy (who are called law clerks in United States). Such a system 
may be adopted in the case of heavy first appeals and criminal appeals 
and writ petitions involving considerable time in the High Court and 
in all cases in the Supreme Court. If the choice of law clerks is based 
on merit and judges put their heart and soul into this system and the 
briefs are properly prepared, there is no reason why the system should 
not be worked successfully. If this system is adopted it will not only 
reduce to a large extent the time taken in hearing cases but will also 
help young advocates of merit to get a good training under judges. 
Even today many senior lawyers, judges and persons occupying eminent 
positions in the United States point out with pride that they were law 
clerks of eminent judges like Chief Justice Hughes, Chief Justice Warren 
or Justic Frankfurter. I am aware that even a proposal to circulate 
some classes of cases met with opposition from a section of the Supreme 
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Court Bar but the Bar must also realise that in the ultimate analysis 
speedy disposal of cases will benefit not only the litigant public but the 
legal profession also. 


Regarding the jurisdiction of the High Court I have already indi- 
cated that it may be curtailed by limiting it to writ jurisdiction, 
revisional jurisdiction, jurisdiction under special enactments and appeal- 
late jurisdicion in a limited category of cases. Even before that step is 
undertaken immediate steps can be taken to remove some anomalies and 
reduce unnecessary wastage of judicial time. Under the Stamp Act a 
reference has to be heard by a Full Bench. There is no reason why such 
a reference should not be heard by a single judge or at any rate by a 
Division Bench. Under the Special Marriage Act cases have to be heard 
by a Full Bench. When divorce cases in regard to Hindus and 
Mohammadans are heard by a District Judge and in appeal by a single 
judge or a Division Bench, there is absolutely no reason why the cases 
under the Special Marriage Act should be heard by a Full Bench. This 
is a relic of the British legal system which can be dispensed with imme- 
diately. Considerable time is taken up in hearing Writ Appeals and 
Letters Patent Appeals in the High Court. Suitable provision may be 
made enabling a judge hearing a Writ Petition or a regular Appeal to 
direct it to be posted before a Bench if in his opinion it requires consi- 
deration by a Division Bench, thus eliminating Writ Appeals and Letters 
Patent Appeals altogether. Reference under the Income Tax Act also 
is taking considerable time. This procedure may be abolished and the 
decision of the Appellate Tribunal may be made final subject to the 
Writ Jurisdiction of the High Court. Similarly many areas in which 
the burden of the High Court can be reduced may be explored by look- 
ing carefully into the various provisions regarding appeals and other 
proceedings in the High Courts. 


Uncertainty 


As pointed out at the outset one of the main fears of a litigant is 
that he is not sure of the result of his case. This is partly because of 
the difficulty of a judge in ascertaining the facts and arriving at the truth. 
In my view, the most difficult part of the duty of a judge is to discover 
the truth in the midst of a large volume of conflicting evidence. With 
the help of the members of the Bar and after careful study he may 
succeed, to a large extent, in solving even a knotty legal problem, but to 
arrive at the truth is much more difficult. One method of getting over 
the difficulty is to avoid reliance as far as possible on oral evidence and 
to insist on documentary proof. Even inthe case of documents there 
is a risk of fabrication and forgery. Scientific techniques must be used 
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to detect such fabrication. A more stringent punishment for perjury 
and fabrication of documents and the devising of easier procedure of 
punishing witnesses and parties who are guilty of such offences would 
minimise producing false oral or documentary evidence. It is true that 
- such stringent measures may be counter-productive and witnesses may 
be unwilling to give evidence for fear of being punished for prejury etc., 
but a balance must be struck and judicial tact must be used in prevent- 
ing production of false evidence without at the same time dissuading 
persons from giving evidence. 


Even on a question of law an advocate is not able to categorically 
advise his clients as to what view a court may take. Even in the same 
High Court different views are expressed by judges on the same question 
of law. In order to get over such a situation, the courts were observing 
certain rules and conventions in following precedents. Unfortunately, 
however, in recent times there has been an increasing tendency to ignore 
these rules and conventions. It is not rare to come across even a single 
judge criticising judgments of the Supreme Court and refusing to follow 
previous judgments of a judge or even of a Division Bench of the same 
High Court without following the practice of referring a matter to a 
Division Bench or a Full Bench. The result is that the subordinate 
courts are bewildered and do not know which decisions they should 
follow. While judicial ancestor-worship is not always desirable, there 
must be a sense of discipline on the part of the judges. If judges who 
are expected to propound the law do not themselves show a sense of 
discipline how can we expect the lawyer and the litigant to do so? 


During the course of hearing a large part of the time is taken up in 
citing innumerable dicisions. This time can be cut short considerably 
‘fan advocate is permitted to cite only the decisions of that High 
Court and of the Supreme Court. If there are decisions of other 
courts supporting him he should adopt the reasoning in those judg- 
ments without citing the decisions. In this connection I may be 
pardoned for saying that one of the reasons for the delay in the hearing 
of cases in the High Court is the incredible length of Supreme Court 
judgments. It is not possible or even proper for a judge to stop an 
advocate when he is reading long passages from Supreme Court 
judgments. The judges of the Supreme Court and the High Court 
would do well to try to write short judgments. Where they agree with 
the opinion of the other judge or judges, they should give up the habit 
of writing separate judgments. Judgments should not be used as 
venues for parading the learning of judges. 


Considerable uncertainty is also created by the careless way in 
which laws are being drafted. Innumerable laws, rules and regulations 
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are being made in a hurry. No proper legal advice is taken before a 
law is enacted and even if advice is given by the law department it is 
brushed aside if it is found inconvenient. Even executive orders are 
made without observing the requirements of law. The result is that 
there is a plethora of Writ Petitions questioning the orders. It is 
imperative that laws must be simplified. As in England a panel of 
lawyers should be appointed to help in drafting legislation and to see 
that they are made easily intelligible. A course of study on legislation 
of a duration of about six months should be given to legislators. The 
services of the proposed judicial academy may be utilised for the 
purpose instead of having a separate school for legislators. 


Under the Constitution the Supreme Court has a very wide appel- 
late jurisdiction in civil and criminal cases. It has original jurisdiction 
to deal with cases between States and between the States and the Centre, 
and last but not least it has-the jurisdiction under Article 32 of the 
_ Constitution to issue Writs in matters affecting fundamental rights. 
The main cause for delay in disposal of cases in Supreme Court and 
for mounting arrears in that Court is the extremely wide jurisdiction 
it enjoys. Inno other country is the highest court burdened with such 
a wide jurisdiction. When the Constitution was framed it was felt that 
the Courts should have a very wide jurisdiction. Experience, however, 
during the past thirty years has shown that the Court has not been 
able to cope up with such large volume of work. In spite of the 
amendment of Articles 132 to 134 limiting its jurisdiction to some 
extent, arrears are mounting in the Supreme Court. Any increase in 
the number of judges will not solve the problem of delay and arrears 
in the Supreme Court as long as the Court continues to have this wide 
jurisdiction. The main function of the highest court of the land should 
be to lay down the law of the land in clear and unambiguous terms 
which the High Court and the Subordinate courts have to follow. If 
the Supreme Court has to undertake this onerous duty effectively it 
must have sufficient time at its disposal to consider and deal with 
intricate questions of law. It must do so in a calm and serene 
atmosphere. If it is burdened with an enormous case load, the quality 
of its decisions is bound to suffer. In my view, the jurisdiction of the 
Supreme Court must be confined only to deciding cases involving impor- 
tant question of Constitutional Law and other cases where there is a diffe- 
rence of opinion between two or more High Courts on a question of law 
statutory or otherwise, of all-India importance, so that laws applicable to 
the entire country like the Income Tax Act are not applied differently in 
different parts of the country. In criminal cases there should be appeals 
only against decisions imposing death penalty. In all other respects the 
decisions of the High Court should be final. The existing original juris- 
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diction has to be continued. The jurisdiction under Article 32 of the 
Constitution may also be maintained subject to the condition that the 
Supreme Court will not interefere unless the aggrieved party has ex- 
hausted its remedy or is unable to pursue the remedy in the High Court 
for other substantial reasons. The jurisdiction under Article 136 of the 
Constitution to entertain appeals by way of Special Leave should be 
taken away or at any rate sparingly exercised. There is no reason why 
we should not have sufficient confidence in our High Courts. 


The restriction on the appellate jurisdiction of the Supreme Court 
and of the High Court presupposes that the judges of the High Court 
or the subordinate courts should possess sufficient character and ability 
and their judgments are on the whole satisfactory. The present mode 
of appointment of judges of the High Courts and the Supreme Court 
laid down in the Constitution has met with severe criticism. When the 
Constitution was framed the framers never imagined that the procedure 
laid down by them would be misused. But the experience during the 
past thirty years has shown that the procedure should be altered. In this 
connection I may refer to the suggestion of the ad hoc committee cons- 
tituted at the time when the Constitution was being discussed consisting 
of eminent jurists Shri S. Varadachari, Dr. Alladi, Sir B.L. Mitter, 
Shri K.M. Munshi, Sir B.N. Rau. They suggested two modes of 
appointment. (1) The President in consultation with the Chief Justice of 
India may nominate a person and the nomination should be confirmed 
by a majority of atleast seven Out of a panel of eleven composed of 
some Chief Justices of the High Courts, some members of both Houses 
of the Union Legislature and some of the law officers of the Union. (2) 
The panel should recommend three names out of which the President in 
consulation with the Chief Justice of India should select one. To ensure 
that the panel will be independent and command confidence it should 
not be an ad hoc body but appointed fora term of years. 


I feel that the second mode is preferable. The mode suggested by 
the Chief Justice of India recently is somewhat on the lines. Though 
the Committee made its recommendation with regard to the appoint- 
ment of a judge of the Supreme Court a similar mode may be devised 
with regard to the appointment of a judge of the High Court. 


While the suggestions above may be sufficient to deal with the 
problem of arrears in the Supreme Court in future, the question arises 
as to what should be done with the huge backlog of cases pending in 
the Supreme Court. Asit is not just that a vested right of appeal 
should be taken away, a special court of appeal may be constituted to 
which all appeals which do not come under the category referred to ear- 
lier and pending in the Supreme Court would be transferred. The Court 
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of appeal may be wound up after all the appeals are disposed of. 
This will allay the apprehension that all the constitutional cases 
may be transferred to a court of appeal packed with judges who may 
toe the line of the executive, as cases of constitutional importance will 
continue to be dealt with by the Supreme Court. The special court 
may be presided over by a Chief Justice and judges consisting of retired 
judges of the Supreme Court and the High Court and if necessary by 
siting judges of the High Court, the terms and conditions of service 
being the same as the Chief Justice and Justices of the Supreme Court 
respectively except with regard to the duration of appointment. 


Unfortunately while on the one hand it is complained that the 
Supreme Court is burdened with a heavy workload, the Supreme Court 
itself is increasing its burden by encouraging what is now popularly 
known as public interest litigation. It is true that there have been 
brilliant judicial exploits in this area by the Supreme Court in recent 
times. By taking the initiative in a series of cases like the Bhagalpur 
Blindings case, the Bonded Labourers case, the Asiad Contract Labour 
case etc., and rendering quick and effective justice, the Supreme Court 
has earned the approbation of millions in India. It is not only desir- 
able but necessary that the Supreme Court should come to the rescue if 
there is presistent default by the legislature aud the executive and give 
relief to the oppressed But this jurisdiction which the Supreme Court 
has begun to exercise is placing an enormous burden on the Supreme 
Court. Ifa large part of its time is taken up in dealing with such 
litigation where is the time for judges to deal with fundamental ques- 
tions of law of great importance ? By slowly and steadily expanding 
the scope of “‘locus standi’’ and also by enlarging the expression ‘‘State’’ 
in the Constitution the Supreme Court and the High Courts have 
succeeded in rendering justice to aggrieved persons speedily in the exer- 
cise of jurisdiction under Article 32 and Article 226 of the Constitution. 
If it is felt that this is not sufficient and that there should be speedy 
justice for those who are oppressed, the better course appears to be to 
confer such a jurisdiction to the District Courts. They are much nearer 
the scene and they would be able to get at the facts quickly and deal 
with the case with greater satisfaction to the parties concerned. Instead 
of the Supreme Court calling for a report from a local judicial officer 
and acting on the report, it is much more convenient to confer the 
jurisdiction on the district judge himself. 


The problem of delay in administration of justice and of mounting 
arrears in Courts and tribunals has been plaguing this country for a 
number of years. There have been innumerable conferences and 
seminars where this subject has been discussed at length by lawyers, 
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jurists and others connected with the administration of justice. A 
number of committees have been constituted from time to time to 
suggest ways and means to tackle this problem effectively. But we have » 
not met with any appreciable degree of success. The main reason for 
the failure according to me is that we have not been proceeding on 
any scientific lines. We have been discussing the problem generally 
without adequate data. 


It is well known that a problem cannot be solved satisfactorily 
without proper hypothesis. Unfortunately in the field of administration 
of justice we do not have sufficient data. We have no doubt figures 
relating to the number of cases instituted, the number of cases disposed 
of and the number of judges and courts. But we require far more 
data. In the case of delay we should be able to pinpoint where exactly 
the delay occurs. We must have enough data to show the effect ofa 
particular piece of legislation and whether it is being administered 
properly. For example to see whether the administration of justice 1S 
meted out satisfactorily in marriage and divorce cases we must have 
statistics to show how many divorces are traceable to adultery, how many 
to cruelty, and how many to other causes like impotency, serious 
diseases. How long are the cases taking in the trial court and in the 
appellate courts? What is happening to the spouses and their children 
in the meanwhile, and so on. Ifa systematic and scientific investigation 
will have to be made in regard to the administration of justice facts and 
figures have to be ascertained. That cannot be done unless we have a 
Statistical Institute solely attached to the department of administration of 
justice under the control of the High Court. A group of persons con- 
sisting of a lawyer, a judge or jurist, and an expert in statistics to help 
them, should be asked to collect all available data and prepare statistics 
in each local area. The statistics so compiled from different parts 
of the State will form the basis for the judiciary, executive and the 
legislature to consider ways ana means for improving the administration 
of justice. If similar institutes are set up in each State and there is 
an All-India Statistical Institute attached to the department of Ministry 
of Justice, it will go a long way to enable those connected with the 
administration of justice to suggest concrete measures of reform. I 
have already suggested that there should be a Judicial Academy. This 
Statistical Institute may be made a wing of that academy in which case 
the Government may save the cost involved in having a separate 
institute. 


Conclusion — 


The problems relating to administration of justice are so complex 
that it is difficult to find immediate and satisfactory solutions. We can 


451 


INDIAN BAR REVIEW 


only explore avenues to arrive at the ultimate goal viz., to deliver 
justice to the litigant at the lowest possible cost in the shortest possible 
time. Without adequate financial help from the Government no 
reforms can be effected. The Government should not think in terms 
of quid pro quo where administration of justice is concerned. Any 
investment made may not produce an immediate return but in the long 
run the establishment of law and order which is absolutely essential 
for the satisfactory functioning of democracy depends upon proper 
administration of justice. I hope and trust all the organs of the 
Government, the bar and public will cooperate in a mighty effort to 
secure speedy and certain justice to the common man at as low a cost 
as possible.* 


ALLADI KUPPUSWAMI 


* Adapted from Sri Sitapati Rao Memorial Lecture delivered in early 1983. 
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ANALYSING JUDICIAL BEHAVIOUR : AN EMPIRICAL 
RESEARCH TECHNOLOGY 


/ Judicial behaviour has always been regarded as a national auto- 
biography of any nation’s civilization and culture.’ Therefore, the need 
of a scientific study of the various determinants which go into the 
shaping of judicial behaviour cannot be over-emphasised. Unfortunately 
very little endeavour appears to have been made to undertake such a 
study.1 However, whatever little has been done does not suggest any 
empirical research technology without which such a study has always 
remained on theoritical plain only. 


Whatever research has been done in judicial behaviour generally 
relates to discovering legal principles, tracing their historical develop- 
ments, discussing their desirability, discerning principles behind the 
words, writing biographies of judges and classifying judges according 
to the values they defined in their decisions. But no comprehensive 
research has been undertaken in ‘inputs’, and ‘outcomes’ of judicial 


behaviour with the help of available research technology on empirical 
basis. 


Recent developments in the social science have stressed the fact 
that the court is not simply an end in itself to be studied on a presump- 
tion of its infallibility. Instead it should be viewed as a significant 
part of a larger and much more complex social system. Behavioural 
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revolution in the social sciences has further directed attention to many 
neglected facets of judicial behaviour which are not confined to court- 
room but well extend and influence the society at large. Therefore, 
socio-legal scientists have become increasingly interested in the societal 
context of judicial behaviour. The purpose of this article is to present 
and explain an empirical research technology to analyse personal factors 
which go a long way in shaping judicial behaviour. 


In no society the impact of judicial behaviour has been uniform 
and self-evident. In certain areas it has made considerable impact and 
in Others it has little or noimpact. In this century the judicial beha- 
viour not only in India but in other democratic countries also has under 
gone tremendous change. Instead of feeling content with their tradi- 
tional role perception as a mechanical interpretor and applier of law, 
the judges have assumed the role of ‘policy makers’ not only for the 
government but for the institutions also. It is because of this fact that 
some critics have started talking in terms of ‘government by judges’. 
Without going into the history of this new judicial role perception and 
performance any one would feel content with two recent instances. 
Delhi High Court Chief Justice Prakash Narain and Justice G.C. Jain, 
who heard the petition concerning the strike by Delhi University 
teachers in January, 1983, gave an interim order containing elaborate 
scheme of personal promotion for the University of Delhi teachers 
with a view to ending the six-month-old strike. Thus the court 
attempted to do something which the University Grants Commission 
or the Government or the University should have done.? In another 
situation the Supreme Court with a view to protecting women prisoners 
in police lock-ups in Maharashtra directed the State to set up five 
special cells guarded by female constables and also passed orders to 
ensure that interrogation of undertrials must be conducted only in the 
presence of policewomen. Besides this Mr. Justice P.N. Bhagwati, 
Mr. Justice R.S. Pathak and Mr. Justice A.N. Sen formulated an 
elaborate scheme for the protection of women in police custody to be 
followed by the State Government.? It is also common knowledge 
that the recent growth of the whole area of social action litigation is 
an attempt by the court to remedy the problems of no-admistration 
and maladministration.* 


What Prof. Alexander Bickel once said that the court is qualitatively 
different from and less dangerous than other branches of the govern- 
ment because it can neither appropriate funds nor raise revenue or raise 
and direct any army is a dictum of the past. Present century has exploded 
this myth. Judiciary is like any other branch of the government 
because litigation like legislation and administration is a stage in the 
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accommodation of interests. — Without going into the history® again of 
the judicial behaviour within the area of property relations, land 
reforms, amendment of the Constitution, it would be sufficient to point 
out that the Supreme Court has during 1981 sustained the powers of 
the President (i.e. the Prime Minister) to issue ordinances even on the 
eve of Parliament sessions.® The Court also ruled that the satisfaction 
of the President as regards declaration or continuance of emergencies 
cannot be judicially reviewed.” The court upheld the National 
Security Act, with MISA potentials, in spite of the fact that it violated 
the 1979 amendments to Article 22, which have not yet been brought 
into force : what is more, it has also ruled that no mandamus lies to 
the President to bring into force such an amendment.8 The court has 
also repelled the challenge to the Bearer Bonds Act which massively 
legalized black money, perhaps crucial to the survival of all political 
parties in {ndia.29 The acceptance of the review petition by the 
Supreme Court in Jagannath Mishra case may be added to the list.1° 
Though public memory is very short, the way the habeas corpus case 
was decided and the manner in which the judges of the special court 
held themselves and the court illegal and unconstitutional would be 
difficult to forget easily! All this clearly indicates that behind the 
purple curtain the real decision-making involves the same sort of 
compromises, accommodations, inter-play of values, leadership and 
bargaining processes that are acknowledged to exist in legislative or 
governmental decision-making. Therefore, the extent of judicial power 
and its impact is an empirical question and not merely a theoretical 
proposition. 


The court speaks on a variety of public issues through a variety of 
decisions. Therefore, no single decision is sufficient to delineate judicial 
behaviour in a particular area. Every court decision is a judicial action 
in a special socio-economic and political setting or context which is 
complex and ambiguous. What nineteenth century jurisprudence felt 
that the judicial behaviour can be adequately described in terms of two 
variables, namely, legal doctrine and factual situation, is not true today. 
Twentieth century has added three more variables to the list, namely, 
socio-economic, political context and the personality and values of the 
judges. Without understanding these variables one cannot adequately 
describe the kind of decision produced and opinion written. 


Therefore, no research design in judicial behaviour is complete 
unless it permits the study of interplay of various and varied variables 
which operate as ‘inputs’ and through a ‘conversion process’ result in 
certain ‘output’. The concept of ‘output’ in judicial behaviour involves 
analysis of judicial response according to the following determinants : 
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I : Social, Economic and Political Determinants 


1. What social, economic and political setting produced the 
problem which requires judicial response? 


2. What social, economic and political values are involved in the 
case which are competing for recognition? 


3. What social, economic and political values are held by the 
people? 


4. What is the state of social, economic and political setting in 
the country when the case came before the court for a judicial 
response? 


5. What ideological support the court intends to give to social, 
economic and political values by accepting or rejecting the 
litigant’s contentions? 


6. What life styles the court wants to preserve or establish?! 


II : Personal Determinants 


By judicial behaviour the investigator means a sum total of the 
Overt cognitive and non-cognitive aspects of behaviour of the judges 
which influence judicial decision-making. It is actually through the 
overt or explicit actions that one can assess the judicial behaviour of a 
judge in psychological terms. Therefore, the first step in measuring any 
behaviour is to define the behaviour in units that are specific, observable 
and measurable. Due to the limitation of time and space this paper 
concentrates only on empirical research techniques for measuring per- 
sonality of behavioural factors of the judges which go a long way in the 
shaping of judicial response. 


Any human behaviour includes two aspects, namely, cognitive and 
non-cognitive. Cognitive behaviour is directly related to the mental 
abilities of a person. Therefore, cognitive judicial behaviour depends 
and can be assessed by measuring the : 

1. Level of convergent thinking of the judges. 

2. Level of divergent thinking of judges. 


3. Level of academic excellence and achievement patterns. 


Convergent thinking is that level of mental ability which accepts 
that there is only one right answer which is usually conventional. 
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Divergent thinking is that mental ability which can produce variety of 
ideas, variety of approaches, uncommon responses and solutions and 
differential implications. In simple words divergent thinking will lead 
to novel responses to situations. 


Non-cognitive behaviour of the judge depends and can be assessed 
by measuring the following variables : 


Personality Traits 


‘Though the term personality is such which defies definition yet the 
best for our purpose seems to be that the personality is a dynamic 
organism within the individual of those psycho-physical systems that 
determine his unique adjustment to his environment. Personality has 
various components. Therefore, the approaches to analyse it are also 
varied. One of these approaches is the ‘structure or trait? approach. Trait 
approaches postulates that personality is made up of a number of traits. 
Traits are general qualities of social and emotional behaviour by which 
people are described, such as honest, sincere, friendly, aggressive and 
dominant etc. Traits are not just fleeting qualities of behaviour which 
appear or just disappear in no time. They are present in the behaviour 
of an individual consistently and habitually. In other words trait is 
an observed consistency in the acts of behaviour of persons. There are 
hundreds of traits which have been identified. Many of them are 
overlapping in meaning and scope. Some psychologists like Cattel 
have made some attempts to reduce the number by eliminating 
overlapping. Cattel through factor analysis reduced the number from 
original 171 to 12 which be thought are primary sources of traits of 
personality. Some of these are: | 


Co-operative v. hostile. 

Truthful v. suspicious. 

Humorous v. dry. 

Warmhearted v. cold. 

Sociable v. withdrawn. 

Drive-oriented v. indifferent. 

Need achievement-oriented v. status quo-oriented. 
Timid v. bold. 


ara nu Sw hy» 


The major weakness of the trait approach is that it shows neither 
the relationship between traits nor explains that how the traits are 
related to the individual adjustment to environment. In other words 
this approach does not tell us how the traits are recognised or used. 
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However, in judicial behaviour the personality traits of the judges 
play an important role. Ifa judge has personality traits of boldness, 
drive, warm-heartedness, truthfulness he would stick to his convictions 
in all circumstances, no matter howsoever adverse the circumstances 
may be. Such a judge would not desist from giving a dissenting 
Opinion. But if a judge lacks these personality traits and is “need 
achievement-oriented’ or status ‘quo-oriented’, he would seek for adjust- 
ments and instead of giving a forthright judgment would prefer diluted 
judgments. He would avoid controversy and ad hocism may become 
the chief characteristic of his pronouncements. Similar would be the 
situation with regard to other traits of his personality. 


Personality Adjustments 


Though personality traits help a lot in personality adjustment, yet 
these are not interchangeable formulations. Personality adjustment 
includes a study of the structure of organism as it interacts with 
environment. This approach enquires as how the person’s behaviour 
is internally organised. According to Freud, the personality is made 
up of the Id, the ego and the super ego. The Id represents those parts 
of personality with which one is born i.e. inherited potentialities, 
instincts and physiological body processes. Super ego corresponds with 
what we commonly call conscience. It consists of restraints acquired 
in the course of personality development on the activity of ego and Id. 
Super ego may condemn certain things as wrong which the ego would 
do in order to satisfy the Id’s motives. Ego bridles Id and consists 
of elaobrate way of behaving and thinking to effectively deal with the 
world. It delays the satisfaction of motives and it channels motives 
into socially acceptable outlets. It is ego which does all the work of 
adjustment to the realities of life situations. Indeed Freud characterised 
the ego as ‘working in the service of the reality principles.’ Besides 
internal organization of the personality, biological and social heredity 
also plays a vital role in shaping the dimensions of personality adjust- 
ment patterns. The parameters to measure personality adjustments 
must include the study of : 


Home adjustment. 
Social adjustment. 
Emotional adjustment. 
Vocational adjustment. 
Health adjustment, etc. 
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These adjustment patterns of a judge go a long way in shaping his 
judicial behaviour. These personality adjustments and traits thus make 
a judge what we call ‘forward looking’ or ‘looking forward’. 


7, i adl @ | 


Vol. 10 (3) : 1983 


Attitudes 3 | 


An attitude denotes an adjustment of the individual towards any 
psychological object. The term psychological object here has been 
used in its special reference including any physical or psychological 
fact of which a man is conscious. It may bea person, group, system, 
institution or slogan etc. In forming an attitude an individual shows 
a readiness to respond favourably or unfavourably. The degree or 
strength of a person’s attitude may vary On a continuum from most 
unfavourable to most favourable through neutral. In terms of conse- 
quences, the attitudes are goal directed. In other words it has motiva- 
tional effect properties. Thus attitudes define what is to be prefered, 
expected and desired and which is desirable and what should be avoided. 
Attitudes are not biogenic, they are formed or learnt as a person grows 
up. They are more or less lasting. 


Experimental studies have shown that attitudes influence our 
judgement regarding people and their problems. It seems that the 
attitude of a judge towards political system, civil liberties of the people, 
power structure in the country, personality perception, social stratifi- 
cation, concept of life and concept of justice etc. influences his judicial 
behaviour which can be measured. | 


Values 


Value may be defined as a finished product of interest or dominant 
interest in the personality of man. For some, attitudes and values are 
separable in actual life situations. However, values in terms of 
‘assumptions’ are discernible and measurable separately. Values cer- 
tainly existed in Malthusian paradigms. Malthus’s values are a combi- 
nation of conservative protestantism, with its emphasis on independence 
and hard work. These value paradigms include not only assumptions 
about the way the things are but also the way the things should be. 
In the same manner every decision of a judge is a value judgment, 
though they are hidden or latent. 


In the 1950s within the area of property rights the latent values in 
judicial behaviour appear to be a combination of conservative feudalism 
with its emphasis on possession and protection. In the same manner 
in the area of civil rights the security orientations which eliminate 
threat to the established order of the society may have influenced 
judicial behaviour. However, with change in values of the judges today, 
the development in judicial behaviour has been from ‘proprietorial’ 
to ‘plebeian’ justice. Legal remedial strategies are being attained to a 
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matter-of-fact understanding of the just expectations of the neglected 
segments of the society.1% It is also being increasingly recognised that 
the law has to shake off the inhibiting legacy of its colonial past and 
assume an activist role in the process of social transformation and must 
become people-oriented, weighed in favour of the weaker sections of 
Indian humanity.14 


The main problem with value judgments in research is that they 
are essentially untestable. Another problem with strongly held values 
is that they may so prejudice a researcher that he loses all semblance of 
objectivity. 


Socio-economic Status 


Socio-economic heredity of a person is always reflected in whatever 
he does. Therefore, the socio-economic status of judges may influence 
their judicial behaviour. A person who has not seen poverty and social 
discrimination cannot correctly appreciate the vagaries of those who 
are poor and suffer social stigma. It is because of this reason that even 
the American Supreme Court in its life span of over 200 years has not 
yet fully appreciated the lot of the black people. Justice Thurgood 
Marshall, the only black judge in the U.S. Supreme Court, spoke with 
anguish at the plight of blacks in the American society. ‘““The Court 
should have upheld ‘quota system’ to compensate for the support of law 
to racial discrimination in the past 200 years when the court did not 
prohibit the most ingenious and pervasive forms of discrimination 
against Negros.» 


Achievement Motivation and Aspiration factors 


Achievement motivation and aspiration factors in a judge may also 
play a dominant role in shaping his judicial behaviour. Aspiration to 
come to the top of the ladder may favourably include his judicial beha- 
viour towards the power pattern in the society and within the institution. 
In the same manner the urge to preserve one’s own self or the institution 
with which the self is intimately connected may also colour judicial 
behaviour. The shift in judicial behaviour of the U.S. Supreme Court 
after Roosevelt’s threat of ‘Court Packing’ stands as a unique example 
in American legal history to save the institution. In the same manner 
the constraints of Emergency of 1975 must have influenced the judicial 
behaviour during Emergency. Likewise the achievement motivation 
or inner urge to excel others may be responsible for a behaviour reflect- 
ed in the form of a concurring or dissenting judgment in certain 
situation or taking a lead role in areas which are popular with the 


people. 
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The number of determinants influencing judicial behaviour may be 
multiplied to any length. Even then the list will not be exhaustive. The 
real problem of research in judicial behaviour, therefore, is not of listing 
personal determinants but of measuring them in quantitative terms. 


Techniques of measuring personal determinants of judicial behaviour 


Level of Convergent Thinking 


It is no denying the fact that convergent thinking of a man is so 
complex a matter that any single measure is subject to much doubt. 
As is the case with other kinds of psychological assessments, convergent 
thinking is measured indirectly by means of what the individual knows 
or does. For measuring convergent thinking ability a researcher may 
use WAIS (Wechsler Adult Intelligence Scale). This test measures 
different ways, the convergent thinking may manifest itself. Therefore, 
this test consists of eleven sub-tests. WAIS is supposed to give quite a 
reliable measure of adult convergent thinking level. This test can 
measure long-range retention, association, organization of expression, 
reasoning with abstraction, organization of knowledge, concept forma- 
tion, synthesis and analysis of ideas ete. 


Level of Divergent Thinking 


Divergent thinking ability is also a complex phenomenon to 
measure. Various tests are available to measure the level of divergent 
thinking; however, the test developed by E. Paule Torrance, of the 
University of Minnesota, U.S.A., has proved to be most satisfactory. 


Personality Traits 


Personality traits can be measured by simple personality inventory 
in the form of standardized questionnaires that ask how the respondent 
feels or acts in a variety of representative situations. However, certain 
personality traits lying below the surface may go undetected through 
this technique. In order to reveal such traits projective tests are most 
useful. Psychologically, ‘projection’ is an unconscious process whereby 
an individual (i) attributes certain thoughts, attitudes, emotions and 
characteristics to other persons or objects in his environment; (ii) attri- 
bute his own needs to others in his environment; (iii) draws incorrect 
inference from an experience. Projection is not recognized as being of 
personal origin, with the result that the content of the process is experi- 
enced as an outer perception and of external origin. Projective tests are 
expected to elicit responses involving not only cognitive factors but also 
effective factors. The widely used projective test is ‘Rorschach test’. 
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Personality Adjustment 


‘Minnesota Multiphasic Personality Inventory’ is the most elabo- 
rate and ambitious instrument in this field. This consists of 550 state- 
ments each printed on a separate card. The cards are sorted by the 
subject in three groups—true, false or cannot say. These statements 
cover a very wide range. From this test, other psychologists have 
derived additional scales. These derived scales measure general mal- 
adjustment, social adjustment, ego strength and the control in psycho- 
logical adjustment. Through this inventory the peronality adjustments 
in different aspects may be measured. 


Attitudes 


Attitudes can be measured through Thrustone’s technique of scaling 
attitudes. This technique is known as the method of ‘equal-appearing 
intervals’. The theory behind this technique is that if a person indi- 
cates the statements he accepts and rejects he car be located at a 
definite position on the attitude continuum. In this method statements 
both favourable and unfavourable bearing on a particular problem are 
collected from selected groups of persons. These statements are edited 
and classified on an eleven point scale. This is done by placing each 
statement in one of the eleven piles, presumably forming a continuum 
according to the degree of favourableness or unfavourableness of each 
item with respect to the question at hand. Statements that are judged 
as ambiguous or irrelevant are eliminated. 


Another simple way of measuring attitude is Likert’s method of 
summated rating. In this method a number of statements regarding the 
issue have to be collected. The subject is asked to indicate thc degree 
or strength of his attitude towards each statement on a 5-point scale. 
These answers are assigned numerical values ranging from 5-1 to 1-5 
according to the favourableness or unfavourableness of responses. Thus 
high scores indicate a favourable attitute. The individual score on a 
particular attitude scale is the sum of all his ratings on each of the items 
in the scale. In the present study the investigator will develop scales 
measuring attitudes of the judges towards different psychological objects 
as described earlier using Thruston’s method. 


Values 


A test of values in contrast to one of attitudes purports to 
measure generalized and dominant interests. The study of Values 
(Allport et al.), for example, is based upon six categories of values, as 
classified by Spranger. The items are intended to measure the relative 
prominence of the subject’s interests for the purpose of classifying his 
values. The six categories are : theoretical, economic, aesthetic, social, 
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political and religious. According to this classification, the dominant 
interest of : 


Theoretical man is discovery of truth. 
Economic man is what is useful. 
Aesthetic man is form and harmony. 
Social man is love of the people. 
Political man is power. : 
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Religious man is unity. 


The test of values presents forty-five problem situations under each 
of which the subject is required to select from paired alternatives or 
from multiple choices—responses which are indicative of degrees of 
six types of values. It is not to be assumed that the Spranger’s Typology 
+s natural and exhaustive. However, this may be the starting point for 
any researcher. 


Achievement Motivation and Aspiration Factors 


Mclelland and his associates investigated primary human motives 
through the intensive study of a single motive which is called achieve- 
ment motive. Achievement motivation is a desire to move ahead to the 
ultimate goal. This can be measured by Mclelland Test with the help 
of Thematic Aperception Test (T.A.T.). 


Collection and Analysis of Data 


The data for different aspects of behaviour of the judges will be 
collected with the help of above-mentioned tools. The data will be 
quantified in the form of scores; the quantified data will be analysed and 
interpreted using appropriate statistical techniques both parameteric and 
non-parameteric. Parameteric tests are those tests which imply that the 
nature of distribution is known beforehand and non-parameteric tests 
do not apply such an assumption. 


The aim of the investigator will be to study the influence of the 
different behavioural aspects on the judicial decision-making by the 
judges. For this a sample of judgments in a particular area will be 
collected and analysed in order to establish relationship between the 


behavioural aspects of the judges and the type of the judgment delivered 
by him in that area. 


From the above description it will appear that the programme of 
measuring ‘personal inputs’ of judicial behaviour is a highly specialized 
and complex task. However, it is a programme worth undertaking. 
Study of judicial behaviour must be developed into a discipline for a 
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regular study of law students so that they may comprehend the real 
import of personal, perceptional, environmental and structural factors 
in the decision-making process of the courts and their relevance to the 
actualities of life. Priority areas for research is certainly a matter of 
discretion with the investigator and the institution. However, very use- 
ful research can be undertaken relating to grassroots rights of the poor 
and vulnerable sections of the society. This will provide a feedback for 
a better role perception and performance by the courts. It may also 
provide some basis for structural and institutional reforms. 


J.P. MASSEY AND (Mrs.) M. MASSEY 
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LAW AND THE ATROCITIES ON WEAKER SECTIONS 
IN INDIA | 


/ Dealing with the atrocities on weaker sections is a State matter as 
it pertains to the problem of maintenance of law and order.. However, 
the Central Government also with the approval of Parliament provides 
certain guidelines and issues ‘nstructions, from time to time, to the State 
Governments to resolve the problems of atrocities through their admi- 
nistration and courts of law. | Besides, the Central Government has also’ 
instituted the Protection of Civil Rights (P.C.R.) Act, 1976 (by amend- | 
ing Untouchability Offences Act, 1955) in addition to a number of 
articles already enshrined in the Indian Constitution which safeguard 
interests of the weaker sections in general and the Scheduled Castes/ 
Tribes in particular to protect them from all sorts of discriminations 
and exploitation. 


# A large number of cases of atrocities, inflicted on the Scheduled 
Castes and the Buddhists since independence, reported in numerous 
newspapers and magazines and also in the findings of the various 
committees and commissions, have been analysed in this paper; It 
does not mean that prior to independence these people were not 
subjected to atrocities but the reason for accepting the independence 
year as the basis for discussion is the availability of data. In all, 
1,668 cases of atrocities have been analysed in this paper. However, 
the figures presented here are, inno way, a true projection of the actual 
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state of affairs of atrocities committed during this period as a large 
number of cases have not been reported and have gone unregistered due 
to reasons known very well. 


Atrocities : The Decennial Growth 


In the previous years a political question has often been raised that 
the weaker sections, especially the Scheduled Castes and the Buddhists 
(converts), have been subjected to more atrocities during the rule of 
certain political parties either at the Centre or State level. This question 
has been answered by the various political parties in their own ways. 
Here, instead of indulging in the cliche, if we look at the number of 
cases of atrocities committed on these people during the different 
decades, we find a tremendous increase. For instance, there was an 
increase of 86.3 per cent in the cases of atrocities commited during 
1951-60 over those committed up to 1950. However, in the following 
decades (1961-70 and 1971-80, figures are included only upto 1979) 
percentage of increase remained 69.4 and 63.9 respectively. That 
means, rates of atrocities committed on the Scheduled Castes and the 
Buddhists in the country have declined in the recent decades, though 
total number of atrocities committed during these periods is very large. 


; According to the statistics collected at the Government level, there 
was an upward trend in the number of cases of atrocities inflicted on 
the Scheduled Castes and the Buddhists during the year 1977 as com- 
pared to 19767 The number of cases registered during the year 1977 
amounted to an increase of 75.5 percent over the year 1976 (Report, 
1978:138). No doubt, there has been a sprawling increase in the 
number of cases of atrocities inflicted on the Scheduled Castes in the 
country as these reached to 66.2 per cent by the end of 1980. This 
is so when we accept the cases of atrocities committed during the base 
decade (1941-50) as minimal (See Table 1). 


Before going into other details of the decennial growth of atrocities 
it is necessary to mention here some of the possible explanations for 
such growth. The reason for commission and record of less number 
of atrocities upto 1950 is not continuation of a “harmonic system” 
(Beteille, 1975:16) in the country but may be an extension of the 
emotional integration among the people in India during the struggle 
for national freedom. At that time it was an objective necessity for 
caste] Hindus, especially their leaders, to create an impression among 
the Scheduled Castes and other weaker sections that they too were bene- 
ficiaries of the national freedom and, therefore, they should co-operate 
for the national cause ignoring social inequality from which they were 
suffering. | 
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TABLE 1 


Decennial growth of atrocities committed on the Scheduled Castes 
(including Buddhist converts in India 


Decades Total no. of cases No. of increase over Percentage of increase 
of atrocities com- preceding decade over preceding 
mitted during the decade 

decade 

Upto 1950° ea = oe 

1951-60 124 107 86.3 | 

1961-70 405 281 69.4 

1971-80 1122 717 63.9 
Be ee mI 

Total 1668 1105 66.2 


4 hc 


*Figures are included since 1947 only. 
Source : N.D. Kamble, Atrocities on Scheduled Castes in Independent India, 1979. 


/s Secondly, just after the independence a large number of policies 
and schemes were started which generated hopes and aroused inspira- 
tions among the weaker sections to get their socio-economic conditions 
improved and start a better and probably an egalitarian relationship 
between them and caste Hindus and others. Such a falsity of the 
situation continued perhaps upto the end of 1960 causing not very high 
number of atrocities (124) inflicted on the Scheduled Castes. ‘There 
may be another explanation also that in such a state of the situation 
the Scheduled Castes had to manage somehow with their high aspira- 
tions and, therefore, not to assert their rights for the social and 
economic equality. However, in the following decade (1961-70) the 
number of cases of atrocities went very high (405) in comparison to 
that in the preceding decade. There may be manifold reasons for this 
but three of them are worth mentioning here. The social situation 
in the country by this time grew such that the people, asa whole, 
became disillusioned from the ivory tower of the national freedom. 
|The Scheduled Castes and other weaker sections also did share such 
| dissatisfaction in the society. There worked an additional factor also 
‘in their case. By this time they came to realise the partial benefits 
of the various measures adopted under the protective discrimination 
policy instituted to safeguard their interests. As a result, they got 
convinced that their low socio-economic conditions could not be im- 
proved and social equality achieved unless they assert for their just 
rights. 


ie Further, on the part of caste Hindus and others, besides their over- 
all disillusionment, about the national freedom and various plans for 
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developments, they became aware of extension and continuity of 
the protective discrimination policy in favour of the Scheduled Castes 
and Scheduled Tribes in the following decades also. This they accep- 
ted, and accept even today, as an encroachment upon their socio- 
economic development rather than a compensation for social exploita- 
tion of the Scheduled Castes and other weaker sections in the society 
since time immemorial. Thus, the atrocities committed during the 
following decade (1971-80) may be regarded as extension of the state of 
affairs that existed during the 1960’s. - 


| India, of course, has undergone the process of industrialization after 
independence. But every part of the country is not evenly industria- 
lized. There are some regions which are economically and industrially 
still backward. However, the country has achieved such level of 
industrialization over a period of time. Then, Beteille’s (1975) obser- 
vation that ‘‘conflict and change are much more characteristic of 
modern industrial societies’? may be partially true in the case of India 
because incidents of conflicts and atrocities (in the case of the Scheduled 
Castes and other weaker sections) have increased in number in recent 
years though more in the countryside. This may be so as the country, 
especially the urban sector, has become industrialized. But it is also 
true that the frequency and intensity of atrocities are more in rural than 
in urban areas where caste Hindus, in connivance with the police 
authority, are the main inflictors of atrocities (Ram, ena 


Nature of Atrocities 


The phenomenon of atrocities is generally regarded as physical 
violence in which the weak suffers. In the case of the Scheduled Castes \; 
and other weaker sections atrocities are viewed as physical assault \ 
inflicted on them. But in our opinion atrocities are meticulous treat- 
ment injected upon the victims which, besides doing physical harm, 
hurts their personal ego and damages their image in the society. Thus, 
atrocities may range from being called names in the public by associat- 
ing one to one’s group status (caste or community-religious status in 
our society)to physical assault through beating, killing, confiscation of 
property and ejection from normal social life. 


We have noted elsewhere (Ram, 1977: 111-21) that about half of 
the cases of atrocities inflicted on the Scheduled Castes during the year 
1972 in rural areas in a State like Uttar Pradesh were caused due to non- 
economic issues like refusal to pay respect to caste Hindus, overlooking 
their wishes and views on certain issues and dissociating from the tradi- - 
tional caste callings. We have also observed, while reviewing the 
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cases of atrocities for purpose of the present paper, that there exist 
certain specific trends of issues involved in the atrocites inflicted on the 
weaker sections since 1947. With the emergence of the socio-political 
consciousness among the people in general and the weaker sections in 
particular during the national freedom movement in India there grew 
among the weaker sections, especially the Scheduled Cates (then untou- 
chables) a realisation about their self-image and status in the society. 
As a result, their claims and efforts to embrace equality with caste 
Hindus on account of temple entry, use of public places like wells, 
hotels, etc. had to meet atrocious responses from the latter. In other 
words, upto the 1950’s the atrocities were committed on the Scheduled 
Castes, by and large, on the ground of their aspiration for religious 
equality-improvement in caste status through sanskritization (Srinivas, 
1966: 1-45) although non-religious factors also contributed to it here 
and there. 


In the second phase of atrocities committed on the weaker sections 
during the 1960’s the religious factors were not completely absent but 
some more significant politico-economic factors emerged on the scene. 
By this time the Scheduled Castes had perhaps realised the futility of 
their religious aspiration (Lynch, 1969) and started tapping political and 
economic avenues for enhancing their status in society. Therefore, 
they were subjected to atrocities as and when they tried to acquire Jand, 
asked for wage increase and started interfering in local level politics. 
They were strongly opposed by caste Hindus and others on the ground 
of their structural position in the caste system as they were subjected, 
prior to independence, to the various social and religious disabilities 
and, in principle, were not supposed to enjoy economic and political 
rights similar to those enjoyed by caste Hindus and others. Such a 
state of affairs pertaining to the issues involved in the atrocities 
committed on the Scheduled Castes continues even today, though a 
number of other issues like constitutional provisions and educational 


and economic achievement and growing consciousness among them are 
also added. 


In similar fashion, one finds certain trends of the form of atrocities 
committed on the Scheduled Castes since 1947. Earlier, the Scheduled 
Castes were socially boycotted and in certain cases physically tortured 
if they tried to violate the social norms by asserting for their socio- 
economic rights (Ambedkar, 1947, 1970). But now they have to face a 
collective outrage at the village level, if they try to disown their traditio- 
nal caste callings. They have to bear more severe physical torture 
including beating, killing, burning alive, dismantling of their dwellings, 
- molestation and rape of their women-folk (Ram, 1977 : 111-21; Report, 
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1978 : 137). In cities and towns, both in the organised and even in 
unorganised sectors they meet frequent taunting, insulting and discrimi- 
natory behaviour of caste Hindus and others though such phenomenon 
is visible in villages also. 


Law and the Atrocities 


In a complex society like ours, the legal system functions with the 
restitutive sanctions rather than the repressive ones (Durkheim, 1964: 
17-29). It operates with the spirit of correcting the offender and not 
eliminating him completely from the social scene. Thus, without 
going into the merits and demerits of the sanctions vis-a-vis the type 
of laws incorporated in the system it is surmised here that the main 
spirit of the legal system is, in principle, the most cherishable but it 
does carry numerous implications. One such implication is that, after 
putting the offender under correcting measures, the system is not com- 
pletely sure whether it really succeeds in bringing him back to his 
normal social life and thereby contributing to integration in the society. 
Further, due to its internal complexities and problems of mechanism 
and organization the system unconsciously erodes, in many cases, faith 
of the litigants on its verdict. 


It is clear from the data presented in Table 2 that more than 50 
percent (951) cases of atrocities have gone unreported due to the 
above-mentioned reason and also as the victims could not dare to lodge 
complaints with the police. In 72 out of the total cases the police also 
showed indifference and did not register the complaints against the 
offenders due to one reason or the other. Moreover, 13.20 per cent 
cases of atrocities were resolved either amicably or with the official’s/ 
politicians’ intervention by giving a number of assurances to the vic- 
tims, though both the offended and offenders might have certain reser- 
vations on their parts. Thus, in about three-fourths (74.52%) of cases 
of atrocities, committed during the last four decades, no legal measures 
have been adopted at all. 


Various legal measures, however, have been adopted, from time to 
time, to deal with such atrocities keeping in view the main contention 
of the legal system. Before going into the analysis of effectiveness of 
the legal measures and, thus, of the system as such we would present 
here briefly the various types of these measures for a better appreciation 
of concern of the politico-legal system with the vital problem of the 
atrocities. 


We have found, while surveying the data available, that mainly 
five types of remedial measures have been adopted, under the present 
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politico-legal system, to deal with atrocities (See Table 2). These are: 
intervention of and reassurances by officials and politicians (this may 
be regarded as a politico-legal measure because sometimes even in 
court of law initial effort is made to resolve the cases by bringing 
compromise between offenders and the victims), cases of the atrocities 
have been registered but no arrest is made, the offenders have been 
arrested and kept under police custody, they have been tried in court 
under the various legal provisions other than the U.O.A./P.C.R. and 
punished accordingly, and finally, they have been tried specifically under 
the Untouchability Offences Act/Protection of Civil Rights Act and 
punished accordingly. 


If we look at the use of these measures in dealing with atrocities 
during the various decades, we find that in 9.53 per cent cases there have 
been official/political interventions and victims reassured of getting 
appropriate compensation. Similarly in 9.95 per cent cases the police 
acted but the offenders could not be arrested. The percentage of cases 
in which offenders have been arrested and kept under police custody 
and, later, some of them tried in court of law under various legal pro- 
visions, including the UOA/PCR, is only 15.52. It is interesting to 
note, at this point, that the percentage of the cases in which police 
have shown their indifference even in registering cases against offenders 
and have become contemptuous to the offended ones is relatively higher — 
(4,32) than that in which offenders have been tried in different courts 
and punished (4.02). There is another interesting point to mention 
here that upto 1960 there was greater emphasis to resolve the problems 
of atrocities amicably and even official assurances and police indifference 
might have led to that (See Table 2). 


It is necessary now to mention here about effectiveness of the 
various measures adopted to deal with atrocities committed on the 
Scheduled Castes and other weaker sections during different decades. 
Out of the main five types of legal measures, mentioned above, the 
latter three types, namely arresting and keeping offenders under police 
custody, trying them in court and punishing under various legal provi- 
sions and punishing under UOA/PCR, have proved to be effective to 
some extent. It is evident from Table 2 that out of 259 cases, in which 
the offenders have been arrested, in 67 cases they have been tried and 
punished by different courts of law under various legal provisions and 
only in 45 cases punished under UOA/PCR Act. The rest have been 
disposed of at the police level itself, some of them with minimum 
punishment and most of them without any punishment in the absence of 
establishing a cognizable offence against them. Even certain number 
of cases might have been referred to the various courts of law but the 
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Remedial measures adopted in dealing with atrocities in yarious decades 


TABLE 2 


Measures adopted Up to 1950* 1951-60 1961-70 1971-80 Total 
1. Compromise 1 9 22 23 61 
(5.88) (7.26) (5.43) (2.58) (3.66) 
2. Official intervention 2 22 43 92 159 
and assurances given (11.76) (17.74) (10.62) (8.20) (9.53) 
3. Cases registered but 2 18 40 106 166 
no arrest made (11.76) (14.52) (9.88) (9.95) (9.95) 
4. Arrested and kept under 2 4 29 112 147 
police custody and (11.76) (3.22) (7.16) (9.98) (8.81) 
punished 
5. Tried in court under 1 13 12 41 67 
various legal provisions (5.88) (10.48) (2.96) (3.65) (4.02) 
and punished 
6. Punished under —- 9 12 24 45 
UOA/PCR (7.26) (2.96) (2.14) (2.70) 
7. Police indifference and 1 ps 18 51 72 
cases not registered (5.88) (1.61) (4,44) (4.55) (4.32) 
8. No measures 8 47 229 667 951 
(47.08) (37.90) (56.54) (59.45) (57.01) 
Total 17 124 405 1122 1668 
(100.00) (100.00) (400.00) (100.00) (100.00) 


*Figures are included since 1947 only. 


Figures in parenthesis are percentages. 


Source : N.D. Kamble, Atrocities on the Schedule Castes in Independent India. 


courts would have suspended such cases at the initial stage in the 


absence of full evidence. 


Societal Response to Atrocities 


certain social legislations. 


Societal response to the phenomenon of atrocities can be analysed 


mainly at three levels. 
of atrocities and shows its concern through adoption or enactment of 


First, how a government looks at the problem 


Second, how the legal system exhibits its 


precept through its courts of law by assessing objectively the validity of 
litigation and, thus, according justice to the litigants (the victims of 


atrocities here). 


A 
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And, third, how the offenders perceive the various 


oe Vol. 10 (3) : 1983 
decisions of courts of law, adopt them and thereby correct their deviant 
behaviour accordingly. We have seen, in a way, the responses of the 
politico-legal system to the problem of atrocities in our earlier 
discussions in this paper. However, we shall analyse here the responses 
of the government machinery, including police force, and of the people 
to the problem of atrocities committed on the Scheduled Castes and 
other weaker sections in the country. 


We have shown elsewhere (Ram, 1982) that the government 
machinery adopts a partisan attitude in the case of dealing with atro- 
cities. Even, police in connivance with others inflicts atrocities on the 
Scheduled Castes and other weaker sections in the name of maintaining 
law and order. Such situations frustrate the concern of the politico- 
legal system over the problem of atrocities in two ways. One, the 
offenders get encouraged and multiply their outrages against the victims 
or would-be victims. Two, the victims themselves start losing con- 
fidence in the government machinery vis-a-vis the politico-legal system 
and look for solution of their problems elsewhere. This is clear in the 
72 cases where the police showed their indifference to the cases of 
atrocities committed on the Scheduled Castes and the Buddhists in 
various States (See Table 2). 


Responses of the people, especially of caste Hindus and others, 
can be measured in terms of increase or decrease in number of atrocities 
committed during the various decades. Such a measure seems to hold 
ground because, if they accept the various measures adopted, from time 
to time, to deal with the problems of atrocities in the proper spirit, the 
number of cases of atrocities would certainly have gone down. . But 
contrary to this, we find that the number of cases has gone up during 
the preceding decade. That only means that the people respond to the 
problem of atrocities not passively but rather more actively in the nega- 
tive manner due to reasons stated earlier in this paper. 


Such a respone to atrocities, however, does not have uniformity 
in all the States because it depends on the social structure, SOCIO- 
economic development and, more than that, the type of governments 
which manage these States. It is clear that the highest number of 
atrocities have been committed in Maharashtra, U.P., Karnataka, 
Bihar and Tamil Nadu in ascending order. Similarly, West Bengal, 
Kerala, Haryana and Punjab, which are either politically advanced or 
economically developed States have recorded less number of atrocities 
committed during the various decades. Then, it can be said that the 
smallest number of cases of atrocities have been registered and com- 
mitted also in States which are smaller in size and have perhaps 
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proportionately less number of people belonging to the Scheduled 
Castes and other weaker sections. 


The major findings of this study are manifold. The Scheduled 
Castes, Buddhists and other weaker sections are subjected to antago- 
nism, hostility and atrocities of caste Hindus and others as they assert 
for their rights and insist that proper justice be accorded to them. In 
such situations, the number of cases of atrocities reported through the 
various media do not project the actual state of affairs as a larger 
number of such cases goes unreported and unregistered where the 
victims either do not dare to lodge complaints about their sufferings, 
Or a case cannot be established for lack of sufficient evidence, or the 
sufferers do not have enough resources to get a case registered and pursue 
it later. More than that, the concerned officials also generally do not 
register a number of cases of atrocities due to political interferences or 
their own prejudices. 


Secondly, the politico-legal system dealing with the cases of atroci- 
ties allows numerous opportunities for defence to the offenders. In 
other words, any decision of a lower court could easily be challenged in 
the higher court depending upon the wishes and resources of the 
offenders. Besides, the details of legal provisions are too complicated 
to the illiterate victims resulting into their mass plight rather than 
tapping a legal channel to get the justice accorded and their problems 
resolved. The existing pattern of courts of law takes it course of action 
on the basis of concrete evidence rather than a humanistic assessment 
of the cases of atrocities committed on the Scheduled Castes and the 
Buddhists. Then, these castes and communities, being numerically in 
minority in every village, town and city in the country, cannot manage 
to produce sufficient evidences against the offenders who are generally 
the dominant castes or individuals in their regions. Even the newly 
introduced scheme of the special court to deal with the cases of atroci- 
ties has to meet with the similar fetish. 


Thirdly, the function of the politico-legal system itself is a slow- 
going process and often consumes sufficient time to arrive at a_ certain 
decision. But the victims of atrocities cannot afford to receive such a 
delayed ‘justice’ because by that time their sufferings go on mounting 
and they are subjected to more atrocities. Fourthly, the various courts 
of law and other forums which deal with the cases of atrocities committed 
on the Scheduled Castes, the Buddhists and other weaker sections in 
the country are not completely devoid of subjective bias and prejudices 
against these people. Since these are predominantly drawn from among 
the caste Hindus and others, different provisions of law are interpreted 
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conveniently in favour of the dominant forces leaving the victims to the 
mercy of politicians and social workers. 


And finally, the politico-legal system does not have an effective 
mechanism to get its various decisions taken in favour of the victims 
vigorously implemented. Moreover, the offenders generally released on 
bail become more tyrannical to the victims and the system ceases to be 
an effective mechanism for resolving the cases of atrocities committed 
on the weaker sections. Therefore, it is suggested to simplify the 
complexity of the present politico-legal system and evolve certain 
prompt and committed mechanism to get the various judicial decisions 
taken on the cases of atrocities effectively implemented so that the 
victims could get proper justice against their sufferings. 


NANDU RAM 
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CHINESE LEGAL PROFESSION 


All the citizens of the People’s Republic of China, who love the 
Republic of China, support the socialist system and have the right to . 
elect and be elected, can be admitted as lawyers to practice at the bar, 
if they possess the following qualifications and comply with the other 
formalities mentioned below : 


(a) Graduates from law colleges who have more than two years’ 
experience in judicial work or teaching of law or research on legal 
affairs; 


(b) Those who have had legal training and worked as judges in 
people’s courts or as procurators in people’s procuratorates; 


(c) Those who have completed university education and worked 
in the fields of economics, science or technology for more than three 
years, who have skill in their work as well as knowledge of laws and 
statutes relevant to their work and who have received legal training 
and are suitable to practise as lawyers; 


(d) Others who have legal knowledge and experience equivalent 
to those specified in (a) or (b) above and who have acquired an educa- 
tion at the university level and are suitable to practise as lawyers. 


Those who have the requisite qualifications mentioned above will 
have to undergo a probation period of two years and thereafter pass an 
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examination conducted by the Judiciary Department (bureau). If they 
failin this examination, the period of probation will be extended. 
‘After completion of these formalities, a licence would be given to 
practice law. A record of these licences will be maintained by the 
Ministry of Justice of the People’s Republic of China. If the Ministry 
of Justice discovers that any lawyer has been improperly admitted to the 
bar, it will notify the Judiciary Department (bureau) concerned to 
review the case. 


Those who are qualified to practise law but are engaged in other 
vocations and are unable to leave their work in which they were involved 
will be permitted to practice as part-time lawyers. Such permission 
has to be obtained from the units in which they have been working. 
But those persons who are holding the posts in people’s court, peoples, 
procuratorate or people’s public security organ are not permitted to 
work as part-time lawyers. 


Lawyers who are quite incompetent will not. be permitted to prac- 
tice if a decision to that effect is taken by the Judiciary Department 


(bureau). Such decisions should have the approval of the Ministry of 
Justice. 


Centres Where Lawyers Work 


The lawyers perform their duties through the centers called legal 
counsel offices. Legal counsel offices are the institutions which function 
under the leadership and supervision of the judicial administrative 
organs of the state in organizational matters and legal affairs. These 
legal counsel offices will be constituted for counties, cities and munici- 
pal districts. If necessary, specialised legal counsel offices may also be 
set up on the approval of the Ministry of Justice. These legal counsel 
offices will work independently for themselves and are not affiliated to 
each other. The main tasks of the legal counsel offices are to guide 
lawyers in their work, organise lawyers to study politics and acquire 
continuing legal knowledge and exchange experiences in legal practice. 


There will be a Chief for each legal counsel office and wherever 
necessary, there will be a Deputy Chief also. Both the Chief and the 
Deputy Chief shall be elected from among the lawyers of the legal coun- 
sel office to which they are attached. The results of such election shall 
be reported to the respective Judiciary Departments (bureau). The 
term of office of the Chief and Deputy Chief shall be for three years 
and they are eligible for re-election. The Chief and the Deputy Chief 


of the legal counsel office will prescribe the duties to be performed by 
the lawyers. 
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Lawyers’ Fees 


The lawyers are assigned the legal work on behalf of the clients 
by the legal counsel office. While doing so, the requests of the clients 
in designating a particular lawyer will be met as far as possible. The 
legal counsel office will collect the fees on behalf of the lawyers. The 
legal counsel office may assign the lawyer under its jurisdiction for 
missions outside their territorial jurisdiction also, if required. 


Bar Associations 


Bar associations are constituted in each place whose duties are to 
safeguard the rights and interests of lawyers, to help exchange of 
experience gained in the legal practice, promote the work of lawyers 
and strengthen the ties between Chinese and foreign legal workers. 
These bar associations are public bodies, and they will draw up their 
own constitution. 


The Ministry of Justice will lay down the professional ethics, and 
regulate the fee payable to the lawyers. They control the professional 
activities of lawyers and impose punishment on them _ whenever 
necessary. 


Duties and Rights of Lawyers 


Lawyers are called as legal workers of the State whose main duties 
are to give legal advice to government agencies, enterprises, institutions, 
public organisations, people’s communes and citizens in order to pro- 
mote the proper enforcement of the law and safeguard the interests of 
the state and the collectives as well as the legitimate rights and interests 
of citizens. 


The other functions of the lawyers are as follows : 
(a) To appear in cases of litigants and to act as their attorneys; 


(b) To defend the accused in criminal cases either engaged by them 
directly or by appointment by the people’s courts; 


(c) To appear in cases of private charge when engaged by the 
victims or by their near kin; 


(d) To give legal advice or act as attorneys in mediation or 
arbitration; 


(e) To answer querries on legal matters and to draft legal 
documents. 
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An obligation is cast on lawyers to propagate socialist legality 
throughout their legal practice. 


Lawyers in their practice are expected to be loyal to the cause of 
socialism and look after the interests of the people. Lawyers have full 
liberty and are protected by law in the performance of their legal 
functions. They are not subject to any interference by any organisation 
or individual. Lawyers are duty-bound to give legal advice to the 
units where they work and safeguard the interests of the units they 
represent. The lawyers are under obligation to keep confidential natio- 


nal secrets and also the confidential information they receive in the 
course of their legal practice. 


K. V. SATYANARAYANA 


EFFECT OF CONVERSION IN MUSLIM LAW OF MARRIAGE 
—LEGALITY AND CONSTITUTIONALITY 


Under the classical Muslim Law, conversion of one of the Muslim 
spouses to non-Islam as well as conversion of one of the non-Muslim 
spouses to Islam had drastic consequences. Inthe former case, apos- 
tacy from Islam of either party to a marriage operated as automatic 
and complete dissolution of marriage with immediate effect.1 In the 
latter case, a distinction was made between (a) conversion to Islam 
taking place in a country subject to Muslim Law, and (b) conversion 
taking place in other countries and while in the first case, the marriage 
stood or could be dissolved only when the other non-convert spouse, 
on being offered Islam, refused to accept the same, in the second case, 
the marriage stood automatically dissolved after the lapse of a period 
of three months after such conversion. 


It was held as far back as in 1869 by Sir Barnes Peacock in the 
Calcutta Full Bench decision in Shaikh Koodrutoollah vs. Mohinee 
Mohun Shaha® and again as late as in 1945 by Justice Lodge in Sayeda 
Khatoon vs. M. Obadiah4 and in 1946 by Justice Chagla in Robasa 
Khanum vs. Khodadad Bomanji Irani® that “‘Mahomedan Law is not 
the law of British India’? and “‘it is only the law so far as the laws of 
India have directed it to be observed’’,? this is not a Mahomedan 
country and the Mahomedan Law is not the law of the land’’4 and that 
“it is not possible to take the view that India is a country subject to the 
laws of Islam’’.> Therefore, India not being a country subject to the 
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laws of Islam, conversion of a non-Muslim spouse to Islam in India 
would have, if the classical Muslim Law was adopted and applied, 
resulted in automatic dissolution of the marriage after three months 
from such conversion. But this portion of the classical Muslim Law 
is, however, not the law in India where the spouse who has embraced 
Islam cannot file a suit for divorce or for a declaration that the 
marriage has stood dissolved against the spouse who refuses to embrace 
Islm.6 The result forthe non-acceptance of and departure from this 
portion of the classical Muslim Law by the Courts in India appear to 
be as hereunder. 


Though the Courts in India apply and administer Muslim Law to 
the Muslims, they do so, not because of any mandate to that effect in 
the Muslim Law itself, but pursuant to the directions contained in the 
Indian enactments® and only to the extent those enactments have 
directed it to be observed.3 Muslim Law did not apply in British 
India on its own or ex proprio vigore. As pointed out by the Privy 
Council in Moonshee Buzloor Ruheem vs. Shumsonnissa Begum7 and 
also in Bhagwan Koer vs. J. C. Bose,® “long series of legislative pro- 
visions have been enacted for the purpose of securing to the people of 
India the maintenance of their ancient law’’,8 and these legislations 
“thus secured to them’? the application of their personal laws. As 
early as in 1793, if not earlier, the Bengal Regulation IV of that year 
and then a series of legislations? not only secured, but imperatively 
enjoined that in all questions relating to the Muslims regarding 
marriage, succession and certain other matters specified in those 
legislations, “the rule of decision”’ or “the law to be administered by the 
Court” was to be the Muslim Law. But, under the express terms of 
those legislations, the Muslim Law could be so administered only 
‘where the parties are Muhammadans’”’. Under Section 2 of the Muslim 
Personal Law (Shariat) Application Act, 1937, the same position has 
been continued and it has been provided that in matters specified therein, 
including marriage, ‘‘the rule of decision in cases where the parties are 
Muslims shall be the Muslim Personal Law (Shariat).”” Under all these 
legislations? and also the Shariat Act, 1937, therefore, the Muslim Law was 
and is applicable in matters specified therein, including marriage, only 
‘where the parties are Muslims’ and neither in those legislations? nor 
in the Shariat Act, 1937, there was or is any provision making Muslim 
Law applicable between Muslims and non-Muslims. But a matri- 
monial dispute between a convert to Islam and his or her non-Muslim 
spouse is obviously not a dispute ‘“‘where the parties are Muslims’ and, 
therefore, ‘‘the rule of decision” in such a case was or is not required 
to be ‘‘the Muslim Personal Law’. The legislations referred to here- 
inbefore® provide!! that in such cases the Court shall act and the Judge 
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shall decide ‘“‘according to justice, equity and good conscience’’ and 
these provisions have not been repealed!” or otherwise affected by the 
Shariat Act, 1937. But even apart from these provisions, it became 
the settled law in India since the decision of the Privy Council in 
Waghela Raisanji vs. Shekh Masluddin,!® decided in 1887, that if 
there was no rule of Indian law which could be applied to a particular 
case, then it was to be decided according to the principles of justice, 
equity and good conscience. It was accordingly held by the Madras 
High Court!4 that the effect of conversion of one of the spouses to 
Islam of a non-Muslim marriage was to be decided according to the 
principles of justice, equity and good conscience. In the Calcutta High 
Court also Justice Ormond in Ayesha Bibi vs. Subodh Chandra!® and 
Justice Lodge in Sayeda Khatoon vs. M. Obadiah‘ (supra), both decided 
in 1945, held that such cases were to be decided according to the princi- 
ples of ‘“‘justice, equity and good conscience’, though the former 
accepted, while the latter refused to accept, the principle of the classical 
Muslim Law on this point to be in accordance with such principles. 
In Robasa Khanum vs. Khodadad Bomanji Irani!® (supra), a Division 
Bench of the Bombay High Court, speaking through Justice Chagla, 
entirely agreed with the decision of Justice Lodge in Sayeda Khatoon* 
(supra) and held that such cases must be decided, not according to the 
classical Muslim Law but, “‘according to justice and right, or equity 
and good conscience” and held further that “it is not in accordance 
with justice and right that on the conversion of one of the parties to 
the marriage to Islam, it should be held that the marriage stands dis- 
solved’? and that “‘it is difficult to see why the conversion of one party 
to a marriage should necessarily afford a ground for its dissolution.’’ 
In Rakeya Bibi vs. Anil Kumar Mukherjee!’, a Division Bench of the 
Calcutta High Court, speaking through Justice Chakravartti, while dis- 
agreeing with the view of Justice Ormond in Ayesha Bibi! (supra) to 
the effect that the relevant rule of the Muslim Law was ‘“‘just and right’’, 
approved the contrary view of Justice Lodge in Sayeda Khatoon4 
(supra) and accepted the decision of Justice Chagla in Robasa 
Khanum!6 (supra) to have laid down the correct law and observed that 
to declare a marriage to be dissolved only on the ground of conversion 
of one of the spouses to Islam would be to subject the spouses ‘‘to 
outrageous treatment’. It was observed further that in such a case even 
if the parties, after such conversion of one of them, intended and 
continued to live happily together, “subsequent issues of the couple 
would be born out of wedlock and thus illegitimate’? and that ‘“‘to 
apply a rule which involves such possibilities or leads to such results as 
a rule of justice and right seems to us to be utterly impossible’ and 
that ‘“‘it will be not only not just and right, but unjust and wrong to apply 
Pee PUG. css ey eee , 
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But the classical Muslim Law as to the effect of apostacy of one of 
the Muslim spouses from Islam appeared to have been accepted and 
applied by the Courts in India and accordingly, apostacy from Islam of 
either party to a Muslim-marriage operated as a complete and immediate 
dissolution of the marriage} This continued to be law, whether the 
apostate was the husband or the wife, until the Dissolution of Muslim 
Marriage Act, 1939, Section 4 whereof provides that “‘the renunciation 
of Islam by a married Muslim woman or her conversion to a faith other 
than Islam shall not by itself operate to dissolve her marriage’. But as 
the Section applies only to the case of apostacy of the wife, the apostacy 
of the husband is still allowed to operate as a complete and immediate 
dissolution of the marriage! This principle, derived from the classical 
Muslim Law, has been applied in many cases, including one decided as 
late as 1964 by the Andhra Pradesh High Court.18 


As already noted, the classical Muslim Law is not the law in India 
to be applicable of its own force3#5 and both under the Shariat Act, 
1937 as well as under the earlier legislations,® the Muslim Law was and 
is applicable to marriage and its dissolution and to certain other 
matters specified therein only ‘‘where the parties are Muslims’. Buta 
matrimonial cause between a husband who is an apostate from Islam 
and his Muslim spouse is also obviously not a dispute ‘“‘where the 
parties are Muslims”’, but where only one of the parties is a Muslim, 
and, therefore, such a dispute is not and was not required to be govern- 
ed by the Muslim Law under the provisions of the Shariat Act, 1937, 
or the earlier legislations. And according to the ratio of the decisions 
of the Madras,1# the Calcutta#!5 1” and the Bombay!® High Courts, 
such cases are to be decided according to the principles of justice, 
equity and good conscience and, as already noted, according to the 
ratio in Sayeda Khatoon* (supra) and in Robasa Khanum!6 (supra) 
and in Rakeya Bibi!” (supra), it is to be held not to be in accordance 
with justice, equity and good conscience that on the apostacy from or 
renunciation of Islam by one of the parties only, a Muslim marriage 
must automatically stand dissolved. In Sayeda Khatoon* (supra) 
Justice Lodge observed that no Court in India “would hold that it was 
‘just and right’ that a happy marriage should stand dissolved upon the 
conversion of one of the parties to it, if both parties wished that the 
marriage should continue to exist’’. And in Robasa Khanum!® (supra) 
Justice Chagla observed that ‘“‘the bond that keeps a man and woman 
happy in marriage is not exclusively the bond of religion” and “there 
are many other ties which make it possible for a husband and wife to 
live happily and contendedly together” and ‘it would be a startling 
proposition to lay down that although two persons may want to conti- 
nue to live in a married state and disagree as to the religion they should 
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profess, their marriage must be automatically dissolved’’. Section 4, 
Dissolution of Muslim Marriages Act, 1939, as noted hereinbefore, 
providing that apostacy from Islam of a Muslim wife shall not by itself 
operate to dissolve her marriage, “‘is a very clear and emphatic indica- 
tion that the Indian Legislature has departed to the rigours of the 
ancient Muslim Law and has taken the more modern view that there is 
nothing to prevent a happy marriage notwithstanding the fact that the 
two parties to it professed different religions’.16 And in Rakeya Bibi?’ 
(supra), Justice Chakravartti branded this rule as “‘not only not just 
and right’? but as ‘“‘unjust and wrong”’ and even as “‘outrageous’’. But, 
as noted before, as to the apostacy of the husband from Islam, the law 
still appears to be that it would operate as a complete and immediate 
dissolution of a Muslim Marriage.t18 The classical Islamic Law has 
been and is still being applied though the apostate husband having 
ceased to be a Muslim and, therefore, both the parties being no longer 
Muslims, such law could not and cannot be applied under the earlier 
legislations? and also under the Shariat Act, 1937. And under the 
provisions! of the earlier legislations, still in force,1* and also according 
to the ratio of the Privy Council decision in Waghela Rajsanji18 (supra) 
and of the Madras,14 the Calcutta#1517 and the Bombay!® decisions, 
such cases are to be decided according to the principles of ‘‘justice, 
equity and good conscience’. Can the classical Muslim Law on this 
point be regarded to be just and equitable and reasonable to justify 
its adoption and application as embodying principles of “‘justice, equity 
and good conscience’? Would not the reasonings adopted by Justice 
Lodge in Sayeda Khatoon* (supra) and by Justice Chagla in Robasa 
Khanum!® (supra) and Justice Chakravartti in Rakeya Bibi1? (supra) in 
rejecting as unreasonable the Islamic Law providing for dissolution 
of a non-Muslim marriage on the conversion of one of the spouses to 
Islam, apply with equal force to the case of apostacy of the husband 
from Islam? It is true that, as already noted, Justice Ormond in 
Ayesha Bibi!® (supra) applied Muslim Law in deciding the question of 
dissolution of marriage between a wife converted to Islam and her 
Hindu husband. But not only this has been expressly disapproved by 
the Division Bench in Rakeya Bibi!’ (supra), the learned Judge also 
made it clear that the Muslim Law providing for dissolution in such 
a case could not apply thereto as a matter of course but was 
applied in that case “‘in the guise of justice and right’’ as in view of 
‘ample proof of cruelty’’ and also desertion by the husband and 
various other facts and circumstances in that case, it was thought to 
be ‘‘just and right’’ to declare the marriage as dissolved by applying 
the provisions of the Muslim Law rather than to declare the same to 
be continuing by applying the provisions of the HinduLaw. According 
to the learned Judge, the Court, in such a case, is not bound to apply 
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either the Muslim Law or the Hindu Law but is entitled “to make its 
own choice of law in accordance with general juristic principles as best 
as it can’. The classical Muslim Law providing for automatic disso- 
lution of marriage on the ground of conversion alone of one of the 
non-Muslim spouses to Islam, was, therefore, not accepted to be the 
binding law by Justice Ormond in Ayesha Bibil5 (supra) and Muslim 
Law was applied in that case as it was regarded to be ‘just and right”’ to 
do so in the facts and circumstances of that case. It may be, as Justice 
Lodge observed in Sayeda Khatoon! (supra), that the decisions in Ayesha 
Bibil> (supra) and other decisions to that effect “have all been influenc- 
ed by the facts that the wife was the plaintiff, and the marriage was an 
unhappy one’’ and cannot, therefore, be taken to have ruled that in all 
cases, on the ground of conversion alone of a non-Muslim spouse to 
Islam, a non-Muslim marriage does stand dissolved, irrespective of any 
other circumstance. In Resham Bibi vs. Khuda Baksh,!9 the question 
which arose for decision before the Lahore High Court was whether 
the plaintiff wife did effectively renounce Islam and having held that 
her renunciation was effective, her marriage was declared to be dissolv- 
ed as it was accepted to be the undisputed law that ‘““apostacy 1pso 
facto effects cancellation of marriage’. But it cannot be said that 
Justice Din Mohammad, who spoke for the Division Bench, regarded 
the relevant law to be reasonable also, because all that the learned 
Judge observed in the facts and circumstances of that case was that 
since the wife renounced her husband’s religion and also abhored his 
society, it would have been unreasonable to compel the wife to owe her 
marital allegiance to such a husband. It may be that in a given case, 
change of religion from or to Islam by one of the spouses may bring 
in such irreconcilable differences between the spouses that it would 
be reasonable to allow them to have their marriage dissolved on the 
ground of such differences as amounting to almost a breakdown. But 
otherwise, conversion to and from Islam, by itself and without anything 
more, cannot be regarded to be a just and equitable ground for auto- 
matic dissolution of marriage, and in such cases, both the parties to 
the dispute not being Muslims and the Courts accordingly not being 
bound to apply the classical Muslim Law providing for such automatic 
dissolution, can the Courts still apply a part of that law providing for 
automatic and immediate dissolution of a Muslim marriage on the 
apostacy of the husband from Islam in the purported discharge of its 
duty to decide according to “justice, equity and good conscience” ? 


But even if. we leave aside the question of reasonableness and 
justness and equitability and all that of this portion of the classical 
Muslim Law, still the very legality and, therefore, the enforceability 
of these provisions might require very serious consideration in view 
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of the provisions of the century-old Caste Disabilities Removal Act, 
1850. I may be wrong, but I am inclined to think that the impact of 
the provisions of this Caste Disabilities Removal Act, 1850 (otherwise 
known as the Freedom of Religion Act), on change of religion to or 
from Islam by one of the spouses has not been duly considered by our 
Judges and Jurists. 


Section 1 of the Act provides that “‘so much of any law or usage 
now in force within India as inflicts on any person forfeiture of rights 
or property ............. by reason of his or her renouncing, or having 
been excluded from the communion of any religion—shall cease to 
be enforced as law in any Court’’. Sir Ameer Ali observed in the 
Privy Council decision in Khunni Lal vs. Gobinda Krishna,2° that the 
provisions of the Act, by declaring that the Hindu or Mohamedan 
Law shall not be permitted to deprive any party not belonging to 
either of those persuasions of a right to property, or that any law or 
usage which inflicts forfeiture of rights or property by any person 
renouncing his or her religion, shall not be enforced’’, have ‘‘virtually set 
aside the provisions of the Hindu Law which penalises renunciation 
of religion or exclusion from caste’. Though Sir Ameer Ali referred 
both to Hindu Law and Mohamedan Law in the earlier part of the 
observations, he referred to Hindu Law only in the later part as in that 
case before the Privy Council the effect of the operation of the Act 
on the Hindus only required consideration. But there can be no 
manner of doubt that the Act virtually set aside all laws and usages, 
including Mohamedan Law and usages, which provided for forfeiture 
of any right, personal or proprietary, on renunciation or change of 
religion. The word “‘rights’’ in the expression “forfeiture of rights’’ 
in Section 1 of the Act cannot mean proprietary rights only, parti- 
cularly in view of the expression “or property”’ immediately following. 
As pointed out by Justice Campbell as early as in 1866 in Muchoo vs. 
Arzoon Sahu?!, in Regulation VII of 1832, the principles whereof were 
extended by this Caste Disabilities Removal Act, 1850, the relevant 
expression used was “‘property” only, while this Act of 1850 has used 
the expression “rights or property’’, by superadding the word “‘rights’’, 
and thereby making it unmistakably clear that all other rights, in 
addition to rights to property, are also protected by the Act and the 
expression ‘‘rights or property’’ includes personal and non-proprietary 
rights also. The decisions of the Allahabad High Court in Kanahi Ram 
vs. Biddya Ram22 and in Kaulesra vs. Jorai Kasaundhan?® are clear 
authorities for the proposition that the expression ‘‘rights’’ in the 
Caste Disabilities Removal Act, 1850, includes rights of guardianship. 
In Shamsing vs. Santabai,24 the Bombay High Court relied on 
Muchoo vs. Arzoon Sahu?! and “ruled that under Act XXI of 1850, 
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the inherent right of a Hindu father to the custody of his children—is 
a right which is preserved to him, even though he has renounced Hindu 
religion”’ and that this right included the right to give his son in adop- 
tion even after such renunciation. This Bombay decision was followed 
‘by the Calcutta High Court in Kusum Kumari vs. Satya Ranjan? 
holding that because of the Caste Disabilities Removal Act, 1850, “‘a 
Hindu father does not lose his capacity to give his son in adoption by 
reason of his conversion to Mahomedanism’’. To the same effect is 
the decision of the Sind Judicial Commissioner’s Court in Mahomed 
Yakub vs. Mt. Radhikabai?® where it was held that ‘‘that portion of 
Hindu Law which disqualifies the father on account of the loss of 
caste involved in his conversion is abrogated by Act 21 of 1850’. In 
a much later decision of the Allahabad High Court in Mohan Lal vs. 
Shanti Devi27, Justice S.D. Singh, sitting singly, has considered the 
question as to whether the expression “rights” in the Caste Disabilities 
Removal Act, 1850, would include conjugal rights also and, after 
holding that it would, has ruled that the ‘“‘idea underlying the section 
is that exclusion from any religion or caste should not inflict on any 
person forfeiture of rights ...... > and, therefore, any custom OF usage 
providing for forfeiture of conjugal rights on the ground of such ex- 
clusion ‘‘will be deemed to have ceased to be enforceable as law in the 
Courts’. In that view of the matter, after the commencement of this 
Caste Disabilities Remova! Act, 1850, was it possible and legally per- 
missible to hold that on apostacy from Islam of one of the spouses, a 
Muslim marriage automatically and completely stood dissolved ? As 
already noted, though as a result of Section 4 of the Dissolution of 
Muslim Marriage Act, 1939, apostacy of a Muslim wife no longer 
dissolves a marriage, apostacy of a Muslim husband is still held to 
result in complete and immediate dissolution of a Muslim marriage.1!® 
But is it good law in view of the provisions of this Caste Disabilities 
Removal Act, 1850, abolishing forfeiture of any civil right on the 
ground of change or renunciation of religion? As noted earlier, 
Justice Lodge in Sayeda Khatoon’ (supra) and Justice Chagla in 
Robasa Khanum!6 (supra) and Justice Chakravartti in Rakeya Bibi!” 
(supra) rejected as unreasonable the classical Muslim Law providing 
for dissolution of a non-Muslim marriage on conversion of one of the 
spouses to Islam. But would not such law also have been illegal and 
unenforceable in view of the provisions of the Caste Disabilities 
Removal Act, 1850? Since the Act has “virtually set aside’’*9 all law: 
and usages, including the Muslim ones, inflicting forfeiture of rights 
including conjugal or marital rights?? on the ground of renunciatio1 
of religion, would not all those provisions of the Muslim Law providin} 
for dissolution of marriage on the ground of conversion to and fron 
Islam “‘cease to be enforced as law in any Court’? ? Maybe, I an 
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wrong and matters have escaped my notice; for otherwise, it appears 
to me that the impact of the Caste Disabilities Removal Act, 1850, on 
this portion of the Musilm Law has escaped the notice of our Judges 
and Jurists. 


An incidental question may be adverted to in this connection. If 
the law still is, as it appears to be,118 that apostacy of the husband 
from Islam would entail a complete and immediate dissolution of a 
Muslim marriage, while because of Section 4, Dissolution of Muslim 
Marriage Act, 1939, apostacy of the wife from Islam shall not by itself 
operate to dissolve her marriage, then this discrimination between an 
apostate husband and an apostate wife might be questioned as violative 
of Article 15 as being discriminatory on the ground of ‘“‘sex’”’ only, 
unless the provisions of Section 4 are to be regarded as “special provi- 
sion for women’’ within the meaning of clause (3) of that Article. It 
lias now been accepted to be the settled law that the expression “special 
provision for women’’ in Article 15 (3) protects only such provision as 
are “in defence or in support or in favour of’’ women, that is, such 
provisions as are discriminatory in favour of women, even though dis- 
criminatory against men.28 A provision providing that a Muslim female 
may exercise her fundamental right to freely profess any other religion 
by apostatising from Islam, without having her martial status and 
conjugal rights affected in an way, may be regarded to be a social provi- 
sion in favour of women, particularly in view of our special and econo- 
mic set-up even today where the life of a female divorcee is very often 
far from being enviable, and to be discriminatory against men, as a 
Muslim male cannot apostatise without having his marriage immediately 
dissolved. But can it also be argued the other way round and can it be 
said that since a Muslim husband on apostacy is immediately freed from 
all the conjugal bonds, but a Muslim wife even after apostacy is com- 
pelled to continue to discharge all her previous martial obligations to 
her husband professing a different religion, the Jaw has discriminated 
against the Muslim wives and is, therefore, discriminatory on the 
ground of “‘sex’’ only ? 


These provisions of the Muslim Law as to the effect of change of 
religion from and to Islam on marriage may also raise interesting 
questions as to their constitutional validly and continued efficacy after 
the commencement of the Constitution. If these laws were in force 
immediately before the commencement of the Constitution, they would 
continue in force under the provisions of Article 372 (1) of the 
Constitution, but, as provided in that Article, their continued opera- 
tion would be subject to all the other provisions in the Consti- 
tution, including the provisions of Part III thereof relating to the 
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Fundamental Rights. And Article 13, whether or not its insertion was 
necessary,2® has specifically invalidated all laws in force immediately 
before the commencement of the Constitution to the extent they were 
inconsistent with the provisions of Part II. It is true that in Krishna 
Singh vs. Mathura Ahir,3° a two-Judge Bench of the Supreme Court 
has observed, while dealing with the Hindu Law relating to religious 
endowments, that ‘“‘Part III of the Constitution does not touch upon 
the personal laws of the parties” and if that is so. no question as to the 
constitutionality of these provisions of the Muslim Personal Law should 
arise. I have, however, had the occasion to point out?! in detail that 
in view of the impressive array of the earlier decisions of the Supreme 
Court of much larger Benches®? construing the expression “laws in 
force” to include “rules of law relating to substantive rights which had 
been adopted by this country and enforced by judicial decisions’ and for 
various other reasons, the personal laws of the Hindus and the Maho- 
medans, including the non-statutory portions, would sqarely come 
within the expression “‘laws in force” in Article 372(1) and Article 13(1) 
and would require to satisfy the requirements of the provisions of 
Part III for survival. I have also pointed out elsewhere®? that even 
though the making of the unenacted personal laws of the Muslims was 
not the result of any State action, those not having been made by any 
State organ, the application, administration and enforcement of these 
laws, having been enjoined by a series of legislations? and, finally, by 
the Shariat Act, 1937, are the result of these legislations and, therefore, 
are State action. I have already referred to the Privy Council deci- 
sions in Moonshee Buzloor Ruheem’ (supra) and in Bhagwan Koer® 
(supra) to the effect that these legislations were enacted “for .the pur 
pose of securing”’ and that they “‘secured to” the Hindus and the 
Muslims the application of their personal laws. As already noted, 
Sir Barnes Peacock in Shaikh Koodrutoollah® (supra) and Justice Chagla 
in Rebasa Khanum® (supra) pointed out that the provisions of the 
Muslim personal Law do not apply in India on their own but those 
are applied and administered by the courts pursuant to directions 
contained in the relevant legislations. In Mulla’s Mahomedan Law34 
and also in Setalvad’s Common Law of India,®5 it has been observed that 
“the power of the Courts to apply Mahomedan Law to Mahomedans 
is derived from and regulated by legislations®4 and that these legislations 
‘laid the foundations of the application of their personal laws to Hindus 
and Mahomedans’’.®® 


If the provisions of the Muslim Law, though non-statutory and 
unenacted, were ‘‘laws in force’’ within the meaning of Article 372 (1) 
and Article 13 (1) and were to be regarded as State action also, then 
they must fail to the extent they fail to satisfy the requirements of 
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Articles 14 and 15, which form parts of the Equality Clause of our 
Constitution and ‘“‘support and supplement each other’’.86 And in 
that case a very pertinent question would arise as to whether that por- 
tion of the Muslim Law providing that apostacy of the husband from 
Islam would result in automatic and immediate dissolution of a Muslim 
marriage has, in effect, classified Muslim husbands into two classes, 
namely, (1) Muslim husbands continuing to be Muslims, and (2) Muslim 
husbands ceasing to be Muslims and has discriminated against the 
latter by providing automatic dissolution of their marriages? And if 
so, then the question as to whether such discrimination is based on the 
ground of religion only, and is accordingly hit by Article 15 would 
become a pertinent one. In respect of the other part of the Law also, 
providing that conversion to Islam of one of the non-Muslim spouses 
would also result in automatic dissolution of his or her marriage, a 
similar question would have arisen, if the same was accepted as the law 
in India namely, whether that law also, in effect, classified non-Muslim 
spouses becoming Muslim and (2) non-Muslim spouse continuing to 
be non-Muslim and discriminated against the former on the ground of 
religion only by providing dissolution of marriage on such conversion 
and thereby violated Article 15? For it is the settled law that even if 
the classification is founded on an intelligible differentia, having rational 
relation with the object sought to be achieved and thus satisfied the tests 
of reasonable classification permitted under Article 14, the same would 
nevertheless be struck down as violative under Article 15, if it is based 
only on the ground of religion or any of the other prohibited grounds 
specified in Article 15 and results in discrimination. 


As I have already noted, the provisions of the classical Muslim Law 
as to the effect of conversion of one of the non-Muslim spouses to 
Islam resulting in dissolution of marriage either automatically after 
three months of such conversion or on the refusal of the non-convert 
spouse to accept Islam, has been held to be unreasonable by the 
Courts in India4’1®17, J] have also pointed out that in that view of the 
matter and for the same reasons, the provisions of that law providing 
for automatic dissolution of a Muslim marrige on the apostacy of 
the husband should also held to be equally unreasonable, though the 
same remains asthe law accepted by the Courts even today!18, In 
In Royappa vs. State of Tamil Nadu%?, Justice Bhagwati, speaking for 
the majority, declared that anything arbitrary is antithetic to equality 
and equality and arbitrariness being sworn enemies, anything arbitrary 
is also unequal both according to political logic and constitutional law 
and is, therefore, violative of Article 14. And relying thereon and 
developing the theme further with splendid grandeur, Justice Bhagwati 
has declared in Maneka Gandhi vs. Union of India®8 that ‘‘the principle 


miIrtr 


Vol. 10 (3) : 1983 


oo 


of reasonableness, which legally as well as philosphically, is an essential 
element of equality or non-arbitrariness pervades Article 14 like a 
brooding omnipresence’. And now through a wave of decisions 
following Maneka Gandhi,®> Article 14 has been enthroned with 
spectacular activist magnitude commanding all laws to be reasonable 
on pain of invalidation. That being the position, if Muslim Law 
relating to the effect of conversion to and from Islam on marriage, as 
discussed hereinbefore, is held to be unreasonable, then an equally 
pertinent question would be as to whether the same is liable to be hit 
and struck down by Article 14 on the ground of such unreasonableness. 
In Francis Coralie Mullin vs. Union Territory of Delhi,?9 which is a 
further development of the Maneka theme, it has been held that “‘the 
right to socialise with the members of the family and friends”’ is included 
within the expression ‘‘personal liberty’ in Article 21 and, therefore, 
right of one spouse to the society of the other is also to be regarded to 
be a right to personal liberty. The wave of decisions from Maneka®® 
to Francis39 and also thereafter has now settled that the combined 
operation of Articles 21, 19 and 14 would strike down any law affecting 
‘“‘nersonal liberty”, unless the law is “reasonable” and “right and just 
and fair’. Conversion of one spouse to another religion, by itself, 1s 
not necessarily incompatible with the continuity of the conjugal life. 
If the conversion brings in elements of irreconcilable incompatibility — 
between the spouses as a result of changes made by the convert in his 
or her mode of life or food-habits or objects of worship and all that, it 
might have been reasonable to make such incompatibility a ground for 
divorce. But unless the non-convert spouse can show that the change 
of religion by the convert spouse has brought in such amount of 
incompatibility as to make the continuity of the conjugal life almost 
impossible, or, at least, very much undesirable, it would, according to 
the ratio'in Sayeda Khatoon* (supra) and Robasa Khanum!6 (supra) 
and Rakeya Bibi!’ (supra), be extremely unreasonable to provide for 
automatic dissolution of the marriage on the ground of conversion 
alone. And if so, would such unreasonable ness make the relevant law 
violative of Article 21 read with Article 14 in their present activist 
magnitude ? 


Yet another question. There are high authorities#® for the view 
that the expression ‘‘law’’ in Article 21 means enacted laws, that is, the 
laws made by the State. If the provisions of the Muslim Law, discussed 
hereinabove, being unenacted and non-statutory, are not regarded as 
State action and are not equated with enacted laws, then can those 
provisions, reasonable or unreasonable, not being “‘law’ within the 
meaning of Article 21, at all operate to deprive a spouse of his or her 
right now being included within the ambit of ‘‘personal liberty’’ in 
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Article 21, as the same expression has been enlarged and amplified in 
Maneka®® (supra), Francis®9 (supra) and other decisions? If, however, 
these provisions are regarded as State action and equated with enacted 
laws for the reasons discussed hereinbefore, this question would not 
arise. The decision of the Supreme Court in Ratilal Bhanji vs Assistant 
Collector,49 however, where the unenacted and non-statutory inherent 
powers of the High Court were equated with State-made or enacted 
laws for their having been recognised and preserved by Section 561A, 
Code of Criminal Procedure, 1898, may be regarded to lend support 
to the view that the non-statutory and enacted personal laws of the 
Muslims, having not only been recognised and preserved, but also 
having been enjoined to be administered and applied by a series of 
legislations? and finally by the Shariat Act, 1937, are also to be treated 
as State action and to be equated with enacted laws. 


JustTicE A.M. BHATTACHARJEE 


REFERENCES 


1. See Mulla’s Mahomedan Law, 18th Ed., 1977, p. 338; Tahir Mahmood’s Muslim 
Law of India, 1980 pp. 93-94; Paras Diwan’s Muslim Law in Modern India, 2nd 
Ed. 1982, p. 90. 


Mulla’s Mahomedan Law, 18th Ed., 1977, p. 20. 
13 WR 21(37) FB. 

49 Cal WN 745 (748). 

AIR 1947 Bom. 272 (273). 


See Mulla’s Mahomedan Law, 18th Ed., 1977, pp. 20-21 and the decisions noted 
at foot-note (k) therein. 


7. (1867) 11 MIA 551 (616). 
8. (1904) ILR 31 Cal. 11 (29). 


A wR wo N 


9. For example, Punjab Laws Act, 1872 (S. 5); (b) Central Provinces Laws Act, 1875 
(S. 5); (c) Oudh Laws Act, 1876 (S. 3); (d) Bengal, Agra and Assam Civil Courts 
Act, 1887 (S. 37), etc. 


10. Noor Jehan vs. Eugene Tiscenko—AIR 1941 Cal. 582 (590); Rakeya Bibi vs. 
Anil Kumar Mukherjee—ILR 1948 (2) Cal. 119 (138). 


11. See (a) S. 6, Punjab Laws Act, 1872; (b) S. 6, Central Provinces Laws Act, 1875; 
(c) S. 3(g), Oudh Laws Act, 1876; (d) S. 37(2), Bengal, Agra and Assam Civil 
Courts Act, 1887. 


12. Sec. 3, Oudh Laws Act, 1876, has been repealed by S. 6, Shariat Act, 1937. But 
as the repeal of the provisions would be effective only ‘insofar as they are 
inconsistent with provisions of’? the Shariat Act, the provisions of S. 3(g) of the 
Oudh Laws Act do not stand repealed. 


13. ILR 11 Bom. 551 (561). | 


Vol. 10 (3) : 1983 


ee 


14. 
15. 
16. 


17. 
16... 


19. 
20. 
rae 
22: 
23; 
24. 
zd: 
26. 
pas 
28. 


29. 


30. 
te 


32. 


33. 
34. 
a5, 
3G. * 
ah 
38. 
a2. 
40. 


See Budhansa vs. Fatima—AIR 1914 Mad. 192 (194). 
49 Cal. WN 439. 
AIR 1947 Bom. 272 (274, 275, 276). 


ALR 1948 (2) Cal. 119 (136, 137, 138). 


Sce Tahir Mahmood’s Muslim Law of India, 1980, p. 94, where decisions from 
1910 to 1964 have been noted at food-notes 30 and 31. 


AIR 1938 Lah 482 (484). 

(1911) ILR 33 All. 356 (366). 

5 WR 235 (236). 

ILR 1 All. 549 (560). 

ILR 28 All. 233 (235). 

ILR 25 Bom. 551 (555). 

ILR 30 Cal. 999 (1009), 

AIR 1918 Sind 32 (34). 

AIR 1964 All. 21 (22). 

Yusuf Abdul Aziz vs. State of Bombay—AIR 1954 SC 321 (322). 
Anjali Ray vs. State of West Bengal—AIR 1952 Cal. 825 (830, 831). 


Dattatraya vs. State of Bombay—AIR 1953 Bom. 311 (314). 
Mahadeb Jiew vs. B.B. Sen—AIR 1951 Cal. 563 (568), 


A.K. Gopalan vs. State of Madras—AIR 1950 SC 27 (34); D. Basu—Limited 


Government and Judicial Review, p. 292; Seervai—Constitutional Law of India— 
2nd Ed. Vol. I, p. 166. . 


AIR 1980 SC 707 (712-713). 


‘Hindu Law—Not a Law in Force?’”—Journal of the Bar Council of India— 
Vol. VIII (4) 1981, pp. 719-740. 


For example. Builders Supply Corporation vs. Union of India—AIR 1965 SC 
1061 (1068). 


Superintendent and Remembrancer of Legal Affairs vs. Corporation of Calcutta— 
AIR 1967 SC 997 (1007). 


‘<Personal Laws and State Action” —AIR 1982 Journal 113-115. 

Mulla’s Mahomedan Law—18th Ed.—1977—p. 1. 

Setalvad—The Common Law of India—(1970)—p. 19. 

General Manager, Southern Railways vs. Rangachari—AIR 1962 SC 36 (41). 
AIR 1974 SC 555 (583). 

AIR 1978 SC 597 (624). 

AIR 1981 SC 746 (754). 


For example, Ratilal Bhanji vs. Assistant Collector—AIR 1967 SC 1639 (1641). 


REDUNDANCE OF THE OATHS ACT, 1969 


The challenge of the ex-President of India, Mr. Sanjiva Reddy, to 
the affidavit of the Chief justice of India in connection with the transfer 
of the judges case decided by the Supreme Court has highlighted the 
problem of the sanctity and reliability of oaths under the Oaths Act, 
1969, (OA). 


One Supreme Court judge has recently publicly observed that 90 
per cent time of the trial courts is wasted in finding out as to which 
party in the litigation tells lesser falsehood. 


The administering of oath for eliciting truth from the evidence of 
the witnesses or onthe basis of affidavits is the kingpin of the pro- 
ceedings in the courts of law, tribunals, inquiry commissions and in 
certain governmental transactions. Where the witness or the deponent 
in the affidavit does not understand or give due accord to the sanctity of 
oath, the entire dispensing of justice or the governmental functioning 
is Vitiated. This may lead to the miscarriage of justice or the wrong 
decision by the public authority. 


The sanctity, importance and far-reaching effect of oath cannot be 
better summarised than what Lycurgus, the orator, said to the 
Athenians: “An oath is the bond that keeps the State together.” 
That opinion of Lycurgus is further faithfully echoed and emphasised 
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by the Modern Law Books which quote the following passage from 
the leading case of Omichand vs. Barker, viz., “No country can subsist 
a twelve month where an oath is thought not binding; for the want of 
it must necessrarily dissolve society.” 


For eliciting truth from a person, the legal system has provided 
imner and external compulsions. The inner compulsion is provided in 
OA and the external compulsion is provided by the penal provisions 
for perjury in the Indian Penal Code (IPC). 


For the purpose of administering oath, OA has been enacted by 
Parliament of our country. The following are the forms of oath and 
affirmation prescribed under OA in the judicial, governmental and other 
official transactions in India. 


“J do swear in the name of God _ that what I shall state shall be 
solemnly affirm 


the truth, the whole truth and nothing but the truth’. 


Section 6 of OA permits the court to use its discretion in allowing 
a witness to give evidence on oath or solemn affirmation in any form 
common amongst, or held binding by persons of the class to which he 
belongs, and not repugnant to justice or decency, and not purporting 
to affect any third person. 


Section 7 specifically states that no omission to take any oath or 
make any affirmation, no substitution of any one for any other of 
them, and no irregularity whatever in the administration of any oath 
or affirmation or in the form in which it is administered, shall invalidate 
any proceeding or render inadmissible any evidence whatsoever, in Or 
in respect of which such omission, substitution or irregularity took 
place, or shall affect the obligation of a witness to state the truth. 


Section 8 states : “Every person giving evidence on any subject 
before any court or person hereby authorised to administer oaths and 
affirmations shall be bound to state the truth on such subject.” 


OA exempts children under the age of 12 years as they may not 
understand the nature of swearing or affirmation. However, evidence 
given by such child-witness will not be discarded by the court merely 
on the ground that no oath was administered. 


However, most surprisingly, OA does not define either oath, God 
or solemn affirmation. Hence, in the absence of any definition in the 
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Act, one has to fall back on the dictionary-meaning as well as on the 
long-established tradition and prevailing usage wherever oaths are 
administered. 


The underlying idea of the entire scheme of OA is to commit a 
person giving evidence before a judiciary or the public authority ab 
initio in the name of the most cardinal principles in which the witness 
or deponent believes and thus creates an apprehension and deterrence in 
his deepest awareness that he has to speak the truth as is known to 
him before the judiciary or public authority entrusted with the duties 
to elicit truth and dispense justice or complete an enquiry. Moreover, 
when he is made to take in his hand or to place his hand on the Holy 
Book when swearing oath as is the practice in all courts of law, he is 
made intensely aware that the Holiest Principle or God as symbolized 
in the photographs or the words in that Holy Book are before him in 
the concrete form and any swerving away from truth in giving evidence 
would lead to the violation of the basic truths in which the witness 
believes and he renders himself liable to punishment and retribution by 
the highest and holiest things in which he believes as per the law of 
compensation prevalent in the universe. 


The external technique to compel a witness to speak the truth 
pertains to the punishment which may be meted out to him for commit- 
ting perjury by the courtin case he is found not telling the truth 
as provided in the above-cited sections of the IPC. 


However, it is very difficult in quite a number of cases to actually 
find out whether a witness has really perjured or not and thus there is 
all the likelihood of the failure in dispensing justice and in the govern- 
mental functioning and thus it may create a loss of the people’s confi- 
dence and trust in the judiciary and the public authority. 


However, the people dealing with the judiciary and the public 
authority find to their embarrassment and dismay that the sanctity and 
deterrence of oath largely do not work and consquently there is a loss 
of confidence in the trustworthiness of the judiciary and public 
authority. This leads to the destruction of the values on which the 
social policy works. The end-result is the anarchy and chaos in the 
society. 


Though perjury is committed on a large scale both before the 
judiciary and the public authority, very rarely any legal actions are 
taken against the perjurers. Thus whereas the dishonest and liar escape 
the clutches of lawafter garnering the benefits emanating from such 
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perjury, the honest, truthful and law-abiding citizens suffer and their 
confidence and trust in the processes of the judiciary and the function- 
ing of the public authority suffer tremendously. The only option left 
for him is either to become a revolutionary rebel or meek and silent 
sufferer. 


The above-quoted forms of oath have been imitatively transplanted 
and blindly copied from the practice prevalent under the legal system 
in England where there is largely a homogeneous Christian community 
which believes in the Supreme God as the Creator of the universe and 
the Dispenser of justice. This English law is in turn derived from the 
Mosaic Jaw of the Hebrew religion which believes in the primitive form 
of anthropomorphic God who sits in judgment in heavens and whose 
injunctions become the cardinal principles of the Jadaeo-Christian 
community. 


As against the believers who believe in the Jadaeo-Christian God, 
there are non-believers in the same Jadaeo-Christian community, thanks 
to the philosophically materialist tradition and the age of Enlightenment 
and the spread of the rational and scientific thought. The oath in the 
name of God was challenged by the great rationalist and atheist, Charles 
Bradlaugh, who rejected the belief in the Jadaeo-Christian God in the 
celebrated case in England in connection with the taking of oath as the 
Member of the Parliament. As the teleology and anthropomorphic God 
were challenged under the impact of rationalist, atheistic and scientific 
thought, the concept of conscience was incorporated as an alternative 
form of oath-taking in England. 


There are various grounds on which the above-mentioned practice 
of oath prevalent in India is redundant, irrelevant, inapplicable, 
obsolete, unconstitutional and invalid. 


There are multifarious religio-cultural milieus in India. The oaths 
as prescribed in OA are largely inappropriate in most of those milieus. 


Originally the Vedic school of thought did not believe in God. 
There is no concept of God in the Advait system of thought as it 
believes in the primordial substance called Brahman. It is believed 
that the whole universe emanated out of that Brahman. That Brahman 
comprises both the conscious and the non-conscious elements. Both 
these elements are governed by the Cosmic law called Rita. That Rita 
is inherent in the universe. 


In the Jain and Buddhist religions, there is no concept of God as 
Gs understood in either the Vedic or the Jadaeo-Christian religions. 
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Both the Jain and Buddhist religions, though described as the Nastika 
ones, believe in the cardinal principles and premises which are different 
from the Vedic and Jadao-Christian religions. Both believe in moral 
principles, but they are derived from different premises and cardinal 
beliefs. 


The Jain religion works on the basis of the concepts of Atma, 
Karma, transmigration, the perfectibility of soul by shedding of Karmas 
and Moksha. It accepts twenty-four Tirthankaras as the pathfinders 
and models to be revered, emulated and worshipped by the mundane 
(sansari) souls on account of their alleged attainment of Moksha after 
becoming omniscient. The Jains believe that these Tirthankaras have 
laid down the spiritual and moral principles for the Jains for their 
guidance in life and for the liberation of their souls. Therefore, they 
are looked upon as the most powerful and holiest ones and they are 
designated as Bhagwans, Paramatmas or Arihants. The Jain school of 
thought neither believes in the creation of the universe by any Supreme 
and Supernatural Being nor in any Avatarvad as the Hindu mythology 
believes in. 


The Buddhist religion also does not accept the concept of God and 
believes the Buddha as the most enlightened path-finder. It is agnostic 
about the concept of soul, though curiously it believes in the concept 
of transmigration and ultimate Nirvana. 


It will be thus evident that the Hindu, Jain and Buddhist schools 
of thought and the religions derived therefrom do not accept the con- 
cept of God. At the same time, they are not non-believers and 
materialists. 


Therefore, the issue of giving evidence either by swearing in the 
name of God or on solemn affirmation is misplaced as far as the Hindus, 
Jains and the Buddhists are concerned. They have their own ideas 
of holy and they have their own scriptures. The swearing in the name 
of God will apply only to the believers in Judaism, Christianity, Islam 
and Zoroastrianism. 


Even solemn affirmation will not apply in the case of non-believers 
like agnostics, atheists and materialists as represented by the rationa- 
lists, Charvakas, Lokayatvadis and Marxists; because the word 
‘‘Solemn’’ implies a religious ceremony or rite and all these non- 
believing schools care a hoot for religion. It should, therefore, delete 
the word ‘‘Solemn’’ and should ask them to only make affirmation of 


facts. 
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Therefore, when the Hindus, Jains, Buddhists, rationalists, Charva- 
kas, Lokayatvadis and Marxists are administered oath under OA, that 
oath would not carry any sanctity, sanction or fear so as to compel them 
to speak the truth, the whole truth and nothing but the truth which 
may lead to the discovery of truth in the dispute between the 
parties before the court and elsewhere. So the oath administered 
under OA does not subserve the purpose for which it is administered 
except for the devout Christians, Muslims, Jews and_ possibly 
Zoroastrians. 


And, any decision based on such unsanctified and unfrightful 
evidence is likely to be on a weak foundation and the miscarriage of 
justice in the courts and the incorrectness in the important decisions 
in other proceedings before the Inquiry Commissions, Tribunals and 
the government where oath is an important factor are possible. 


So it is absolutely necessary to rethink and reconsider the form of 
oath under OA and make it more appropriate and relevant to the needs 
of the spiritual, cultural, philosophical and social background as pre- 
valent in our country and also to the scientific spirit and temper. 


Moreover, ours is a scientific age and it is most essential to incul- 
cate scientific temper and thought in the people so as to spread scienti- 
fic culture in the society. The Constitution of India also lays down 
the duties of the citizens in Article 51A. One of such duties is: 
‘“‘To develop scientific temper, humanism and the spirit of inquiry and 
reform’’. 


Now the concept of oath itself is an archaic one, more suitable to 
a primitive age. The dictionary meaning of oath is: ‘Solemn appeal 
to God or revered or dreaded person or object, in witness that statement 
is true or promises shall be kept.” (The Concise Oxford Dictionary. 
Sixth Edition, 1981.) 


Therefore, the duty of the conscious citizen cultivating scientific 
temper, humanism, spirit of inquiry and reform as laid down in Article 
51 A(h) of the Consitution of India would be to discard the concept of 
God and “Solemn” in all their multifarious forms. The duty of 
cultivating scientific temper cannot be rationally and logically reconciled 
with the concept of God or “‘Solemn”’. 


Therefore, the very concept of oath is against the aforesaid provi- 
sion in Article 51 A of the Constitution of India. Hence, the nomen- 
clature of OA has to be properly reformulated and the word oath has 
to be deleted. 


M. B. SHAH 


FUNDAMENTAL DUTIES 


Part IV-A of our Constitution on Fundamental Duties was 
incorporated in the Constitution by the Constitution (Forty-Second 
Amendment) Act, 1976, with effect from 3-1-1977. It reads: 


““S1A. It shall be the duty of every citizen of India— 


(a) 


to abide by the Constitution and respect its ideals and 
institutions, the National Flag and the National Anthem; 


(b) to cherish and follow the noble ideals which inspired our 


(c) 
(d) 


(e) 


(f) 


national struggle for freedom; 
to uphold and protect sovereignty, unity and integrity of India; 


to defend the country and render national service when called 
upon to do so; 


to promote harmony and the spirit of common brotherhood 
amongst all the people of India transcending religious, 
linguistic and regional or sectional diversities; to renounce 
practices derogatory to the dignity of women; 


to value and preserve the rich heritage of our composite 
culture; : 
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(g) to protect and improve the natural environment including 
forests, lakes, rivers and wild life, and to have compassion for 
living creatures; 


(h) to develop the scientific temper, humanism and the spirit of 
: inquiry and reform; P 


(i) to safeguard public property and to adjure violence; 


(j) to strive towards excellence in all spheres of individual and 
collective activity, so that the nation constantly rises to higher 
levels of endeavour and achievement.” 


The addition of a Chapter on Fundamental Duties in our Consti- 
tution has far-reaching consequences. It has for the first time clad 
the Constitution with an aura distinctly ‘Bharatiya’ i.e. Indian. It 
should go a long way in changing the outlook and attitude of our 
people. 


The Indian National Genius—Rajanithi—has always stressed the 
aspect of duty, compendiously termed as ‘Dharma’. Mahatmayji, the 
father of our nation and architect of our freedom, was essentially a 
proud product of our own culture. He was a living embodiment of 
what was best in our culture and tradition. He always stressed the 
aspect of duty. He emphasised that a person who failed to perform his 
duty had no claim for any right. That is also the message of our great 
culture. 


Lokmanya Tilak who undauntedly raised his voice to give the 
clarion call to our countrymen, ‘‘Swaraj is my birth right’, even 
amid encircling gloom, preached to us that the great Bhagwad Geeta 
gave us essentially a call to perform duty. 


The quintessence of our hoary culture reflected in the Upanishads 
is condensed in the Geeta and the message of Geeta boils down to what 
is contained in the Shloka : 


-“Karmanyevadhikaraste, Ma Phaleshu Kadachana’’ (Your 


right lies in performing your duty and not in seeking the fruits 
thereof.) 


Mahatmaji, explaining the significance of the message wrote : 


‘He who is ever brooding over result often Joses nerve in the 
performance of duty. He becomes impatient and then gives 
vent to anger and begins to do unworthy things; he jumps 
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from action to action, never remaining faithful to any. He 
who broods over results is like a man given to the »bjects of 
senses; he is very much distracted; he says good-by to all 
scruples; everything is right in his estimation and he, therefore, 
resorts to means fair and foul to attain his end.”’ 


Therefore, to act while renouncing interest in the fruits of action is 
the best road to success. The best way to secure rights is to perform 
one’s duty. 


The founding fathers of our Constitution were no doubt eminent 
jurists and men of scintillating intelligence and sparkling insight but 
the fact remains that most of them were trained in Western education 
and culture. A charter of rights is essentially Western in its concept 
and complexion. 


The history of European civilization has essentially been a story 
of its struggle to wrench freedom inch by inch, step by step, from the 
church or the king who claimed a divine right to rule. The king was 
above Law. He owed no duties to the citizens; and the citizens had to 
gradually obtain recognition of the liberties by charters of rights 
granted to them from time to time. 


In India the concept has been different. The king was considered 
as protector of Dharma. The king was never the source of Law or 
Dharma. It was his duty to uphold Dharma. ‘Dharma Sansthapana’ 
was his duty. It was his foremost duty to see that all sections of society 
performed their duties (Swadharma). 


Power vested in authority was to be weilded for protecting the 
righteous and punishing the deviants : 


‘“‘Paritranay Sadhunam Vinashaya Cha Dushkrutam’’ 


The power of the king was never unfettered or untrammelled as in 
the West. Even the king was bound by Dharma—his duties. Thus 
the Indian approach is essentially and basically different from that of 
the West. 


The Constitution of a country is its first law—its supreme law. It 
is the mother of all laws. If the function of law is to ‘conserve the 
past, to assimilate the present and to anticipate the future’, it is all the 
more so in the case of its basic law—the Constitution of a country. 
It should be firmly rooted in the grass roots of its culture, reflecting 
the genius of its tradition. Then only it would be a living and growing 
Constitution. Past lives in the present paving the way for the future. 
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History is a giant riding on the present and pointing to the future. It 
is for that reason that I state that a chapter added to our Constitution 
on Fundamental Duties makes our Constitution reflect our own Indian 
approach, our National genius. 


Some jurists have argued that not only is the machinery of rights 
and duties a necessary feature of a legal system but that these two 
concepts are themselves logically inter-connected in an essential way. 
Rights and duties are said to be ‘correlatives’, that is to say, that they are 
simply opposite ends of a legal relationship and that this bilateral 
relation must invariably exist. But Dennis Lloyed in his book “The 
Idea of Law’’ has observed : 


“Others, however, such as Kelsen, have pointed out that the 
conjuction of right and duty, though common enough, is not a 
necessary one, for there may be duties which are imposed 
without conferring any rights, as for example in the case of 
many public and social-welfare duties .....-..- 


“‘There may be a duty not to publish obscene literature, OT 
to make a tax return to the appropriate authority, but such 
duties do not create corresponding rights in favour of other 
PETSONS ..-..eeee eee ees 


‘Moreover, if every duty has a right associated with it this 
seems to lead to the odd conclusion that the condemned crimi- 
nal has a ‘right’ to be hanged. For these reasons Kelsen and 
others have suggested that duty is really the fundamental concept 
of a legal system, and that right is something which may or 
may not be attached to it according to whether that system iS 
willing to confer upon some individual the power to decide 
whether to set the legal machinery in motion to enforce the 
fulfilment of the duty. Such an apparatus of individual right is 
thus regarded as a distinctive feature of a society based on the 
institution of private property where legal claims normally take 
the form of an assertion of some proprietary interest or some- 
thing capable of being evaluated in money’s worth.” 


Thus duty is really the fundamental concept of a legal system—all the 
more so in our country. 


Article 29(1) of the Universal Declaration of Human Rights reads : 


“Everyone has duties to the community in which alone the free 
and full development of his personality is possible.”’ 


LIA 
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The Fundamental Duties inserted in the Constitution in Part IVA 
brings our Constitution in consonance with Article 29(1) of the 
Universal Declaration of Human Rights. 


The Supreme Court of India pointed out even before the insertion 
of Fundamental Duties in the Constitution that ‘‘it is a fallacy to think 
that under our Constitution there are only rights and no duties’. 
Speaking on the aspect in Chandia Bhavan Boarding and Lodging, 
Bangalore vs. State of Mysore and others, A.I.R. 1970 Supreme Court, 
2042, the Supreme Court speaking through Hedge J, in para 13 of the 
judgment has observed inter alia thus: 


“It is a fallacy to think that under our Constitution there are 
only rights and no duties. While rights conferred under 
Part Ill are fundamental, the directives given under Part IV 
are fundamental in the governance of the country. We see 
no conflict on the whole between the provisions contained 
in Part If] and Part IV. They are complementary and supple- 
mentary to each other. The provisions of Part IV enable the 
legislatures and the Government to impose various duties on 
the citizens.”’ 


Article 51A has merely incorporated some of the Fundamental 
Duties of citizens in Part IV A. 


The legal status of Fundamental Duties is no doubt similar to that 
of the Directives. While Directives are addressed to the State, the 
Fundamental Duties are addressed to the citizen, without any legal 
sanction for their violation. Though the duty as such is not legally 
enforceable in courts, if the State makes a law to prohibit any act or 
conduct in violation of any of the duties, the courts would uphold 
that as a reasonable restriction on the relevent fundamental right, 
just as they did uphold any law implementing a Directive Principle 
under the Constitution. Moreover, in determining the constitutionality 
of any law when enacted, the court should have regard to the Direc- 
tives as well as the Fundamental Duties along with Fundamental Rights. 


In fact the Supreme Court of India in Mumbai Kamagar Sabha 
Bombay vs. M/s Abdulbhai Faisullabhai and others A.I.R. 1976 S.C. 
1455 has observed, as early as in 1976, inter alia, in para 29 of the 
judgment thus : 


‘“‘Statutory interpretation, in the creative Indian context, may 
look for light to the loadstar of Part IV of the Constitution 
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e.g. Article 39(a) and (c) and Art. 43. Where two judicial 
choices are available, the construction in confirmity with the 
social philosophy of Part IV has preference.” 


Our country is today like a cauldron of confusion and turmoil. 
Every section of the society in different parts of the country clamours 
only for its rights—forgetting that rights flow from the proper per 
formance of duty. ‘Dharma’ insists on performance of one’s duty first. 
Parochial interests and regionalism are rearing up their ugly heads 
above national integration, threatening even the unity of the nation. 
At this crucial juncture, therefore, it would be opportune to recall and 
emphasize our Fundamental Duties. 


It is not enough, however, if we merely know our duty; it shall be 
our endeavour to perform our duties sincerely and faithfully. That, no 
doubt, requires mental discipline and a certain amount of dedicated 
hard work to follow duty. It is only then that we may do justice to 
Fundamental Duties. It is only thus that we lead our nation from 
strength to strength on the path of progress. Let us ‘strive towards 
excellence in all spheres of individual and collective activity so that 
the nation constantly rises to higher levels of endeavour and achieve- 
ment’, maintaining the dignity of the individual and unity and integrity 
of the nation. Let us be strong in will, to strive, to speak, to find and 
not to yield; for the path of duty is the way to glory ! 


Justice G.N. SABHAHIT 


JUDICIAL FUNCTION AND INDEPENDENCE 


J it seems that Indian judges are now painfully aware of the necessity 
to arouse public opinion to save and secure the independence of the 
judiciary. Justice Tulzapurkar has in fact highlighted the internal as 
well as external situations which are subversive of the institutional 
growth of the judiciary (A.I.R. Feb. 1983) and accordingly requires 
his readers to take critical note of the same. , 


f 


It is no doubt true that the judiciary is an important wing of our 
Parliamentary democracy and its functional range is well defined in the 
Constitution. For example, the judiciary is expected to perfect the 
Constitutional norms of the society emerging out of its great past and 
equip the individual with the juristic desire for better reasonings of the 
age and changing demands. We know that the judiciary in India is a 
later addition to serve as the shadow institution of the Viceroy-in- 
Council. It had no tradition to resist the bureaucratic thrust of the 
State against the “‘individual’’. The independence of the judiciary was 
thus originally a departmental concept. 


We also know that even during the post-independence or post- 
‘Constitution period, Indian judges preferred to walk under the shades 
of British traditions and suffered confusion on the ‘basic structure’ of 
Indian democracy. From recent experience we can say that judiciary | 
suffered moral setbacks during the emergency and it was difficult to say 
if there was anything modern about their approach to the problems of | 


Indian democracy. 
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/ Some people have suggested that the Indian judges must break the 
wheels of history enacted by the British Raj and must come up as the 
front-liners to reverse the process of alienation between the ruler and 
the ruled. The judiciary, if it is to survive as a valid system, must 
produce Cokes, Holmes and Dennings./ 


It is also suggested that it is not a problem as to who will begin or 
from which point one should start. The entire process involves the 
question of transforming the power structure from the bureaucratic 
design into a people’s institution. Law people in the Supreme Court 
bar as well as the bench understand the whole problem. We also know 
as to how they reflect sickly attitude when they go to demonstrate their 
anger or protest. For example, it is disturbing to read how the bar 
members equate the judges with lifeless computers and how even the 
Supreme Court judges suffer the ‘natural ego’ of the bureaucrat-kings 
on the very same points. So the urgency of the situation demands that 
it is time to react or redefine our “‘Tryst with Destiny’. Let us hope 
that the nation-builders in the Supreme Court will periodically report 
to the nation about their progress. Acccordingly we should welcome 
the appeals of Justice Tulzapurkar and others as “‘a healthy trend.” 


It is further true that many things are dependent on the judges of 
different High Courts. The vast judicial sector in each State revolves 
round their intellectual tastes and personal integrity. Buton our own 
experience we can say that the entire structure has no centre of gravity 
of a modern institution and that ‘Lords’ are sitting at the apex with 
peculiar shades of medieval glories of the British frame. For example, 
they know that their subordinate courts, munsifs and magistrates lack 
proper living or library facilities. But they prefer to play the role of 
the silent Lords and allow all disparities within the very judicial frame. 
Similarly, they also never care to educate the younger generations on 
the challenging problems of Indian judiciary. How to temper the spirit 
of enquiry or modernise the outlook of these lower courts? How to 
promote them as active engineers of Constitutional value? The High 
Court judges must answer these questions for themselves. 


Let us not forget that the juristic desire is after all the product of 
the general will of a community with Constitutional scheme and it 
operates only when the individual is free to move from the particular to 
the general frame of the society. The question of working out a process 
of consolidation is of great significance and directly linked with the 
historical values of independence. 


P. SHARMA 


EROSION OF JUDICIARY AND REMEDIAL MEASURES : 
A SEMINAR REPORT 


Under the joint auspices of the Bar Council of India Trust and the 
Bihar State Bar Council an all-India seminar _on Erosion_of Judiciary 
and Its Remedial Measures was held at Patna between 26-27 February, \ 
1983. Over 400 lawyers from all over Bihar and outside attended the 
seminar. 


The seminar was inaugurated by the Chief Justice of India, 
Mr. Justice Y. V. Chandrachud, who made a forceful plea for uphold- 
ing the independence of the judiciary at all costs and suggested several 
steps in respect of selection and tenure of judges. Speaking on the 
occasion Mr. V.R. Krishna Iyer, retired judge of the Supreme Court, 
regretted the prolonged delay in appointment of judges against vacan- 
cies and the bickerings that inevitably follow by politicising the process. 


A summary of the deliberations of the seminar follows : 


‘‘The legal profession is disturbed and distressed with reports of 
events indicating erosion of the status and authority, respect and confi- 
dence in the judiciary in the country. Judiciary being the guarantee 
for democracy, rule of law and human rights under our Constittina | 
scheme of government, any dilution of its authority or diminution of 
its status is bound to endanger the delicate balance of our republic. 
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) Lawyers have the fundamental responsibility to identify the causes and 
‘articulate the remedies therefor, however self-critical or unpleasant that 
be. No doubt there has been steady erosion in most institutions of our 
‘Government particularly during the last decade or two. While the 
debate is still continuing in this sphere, a strong movement to hold the 
judiciary responsible for all the ills has developed. The increasing delay 
and cost of litigation have already led to serious criticisms of the capa- 
city of the system to deliver justice particularly to the vast mass of | 
under-privileged sections of society. Instead of honestly attemptin 
reforms in the judicial system, motivated sections, taking advantage of 
the prevailing problems, appear to be attempting to malign the judiciary 
and erode its status and functions under our Constitution. This is a 
dangerous development against which members of the bar and the bench 
must unitedly stand and educate public opinion so that methods of 
delivering justice without fear or favour are restored.’ 


It cannot be denied that there are serious challenges to the judicial 
system and the system is showing up serious cracks about which every- 
one should be justifiably concerned. But one should not lose one’s sense 
of proportion and seek remedies which are worse than the maladies. 
The profession should, therefore, understand the scope of the expression 
“erosion of judiciary’. How it happens to take place and what can 
be done by the bar and the bench to set their house in order lest lawyers 
are found unworthy of the independence and trust that the people have 
reposed in the profession. 


Erosion in judiciary means, inter alia, four things : 


(1) impairment of trust and confidence and status of the judiciary 
and the esteem in which people and the government hold it to 
resolve all disputes and conflicts; 


(2) dilution of the quality and all-embracing reach of justice 
administered by the judiciary; 


(3) reduction in the role and authority of courts which the Consti- 
tution has entrusted to their care at various levels; 


(4) the decline in awareness of judicial values, integrity and 
character, competence and industry of lawyers and judges alike. 


The cumulative result of an analysis of the above four phenomena 
for which the bar, the bench, the government and the litigant public 
have been responsible, 's a growing suspicion, particularly on the part 
of the poorer sections of the public, that the system cannot discharge 


Td oe on 


INDIAN BAR REVIEW 


the unique role assigned to it by the Constitution to secure justice for 
every citizen. It is unnecessary to apportion the blame since all con- 
cerned are agreed that whatever be the source of the malady it needs to 
be arrested in the interest not only of the judiciary but also of the 
country as a whole. What then is the agenda of action for the bench, 
the bar, the government and the people in this vital area of Constitu- 
tional government in the country ? 


Judges and Erosion of Judiciary 


The quality of justice and the nature of judiciary cannot but reflect 
the quality and attitudes of the judges who man it. For much of the 
erosion, the judges themselves are responsible. In this regard the 
recruitment policies and methods deserve careful attention. So far as 
the Supreme Court and High Court appointments are concerned, it 1s 
gratifying to note that the collective wisdom of the profession contained 
in the Ahmedabad Declaration of the Bar Council of India has the 
powerful support of the Chief Justice of India, the head of the judicial 
family of India. The Chief Justice of India has approved another aspect 
of the Bar Council’s Ahmedabad recommendation by recognising the 
role of the bar in such a ‘judges selection commission’. The bar wel- 
comes this and ask the authorities to move forthwith to accept the 
change proposed in judicial appointments, if necessary, through a Cons- 
titutional amendment. 


It cannot be denied that the bulk of the people receive justice 
through the subordinate judiciary where the recruitment policies are 
even worse. There is need to reinforce the importance of the selection 
of the right type of judges who have experience, competence, integrity 
and appreciation of the values for which the judiciary stands for. Un- 
less the trial judiciary is streamlined and strengthened the ills of the 
system at the higher levels can never be remedied. In this regard the 
practice of ignoring the bar in judicial appointments is most regrettable 
and may lead to further erosion of the judiciary. There is need to 
insist that selection of the judiciary must necessarily be based on the 
performance at the bar and some years of experience is very necessary. 


As the judicial system is to reflect the functional values of a Consti- 
tutional democracy in its operation, it is imperative to have continuing 
education for judges from the lowest to the highest levels in which apart 
from skills and values it is necessary to inculcate the ideology, of the 
law and the Constitution to build the society as a socialist, secular 
republic. 


The salaries and service conditions of judges need adequate revision 
in the context of onerous responsibilities they are expected to discharge. 
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It must be attractive enough to make the best minds choose the judiciary. 
Along with it a certain code of discipline and vonduct should be evolved 
by judges themselves who should collectively enforce them against their 
erring brethren. In this context a committee or commission to oversee 
the functioning of individual judges and to correct erring judges by 
moral pressure may be constituted. 


Bar and Erosion of Judiciary 


There is no doubt that the state of legal profession is not what it 
ought to be and the erosion of the judiciary is a natural consequence 
of the erosion in the quality, standards and ethics of the members of 
the bar. This is to be expected with the sudden increase in the member 
of lawyers most of whom come from less fortunate sections of our 
society who find the distribution of work in the bar and the prospects 
of appointment to the judiciary are not on egalitarian terms. A re- 
organisation of the bar is bound to happen and if it has to be a planned 
one the organised profession has to take a lead. 


Improvement of the quality at the bar is directly related to the 
content and methods of legal education for which, fortunately, the 
organised bar has powers to prescribe standards. There is need to re- 
organise legal education radically keeping in mind the needs of advocacy 
in contemporary socio-economic situation. The new pattern of legal 
education now prescribed by the Bar Council of India is, therefore, to 
be welcomed and given a fair trial by everyone concerned. 


Members of the bar in order to discharge their responsibilities 
fairly and fearlessly need certain professional privileges and operational 
freedom which are being increasingly threatened by certain agencies of 
the Government. This is to be regretted and is likely to lead to further 
erosion of the judiciary. 


There is need to institutionalise the continuing education prog- 
ramme for advocates initiated by the Bar Council of India Trust and 
insist on each member of the bar keeping himself abreast of law and 
advocacy through such programmes. 


For a variety of reasons the discipline of the members of the bar is 
again not what it ought to have been. Even senior advocates practising 
at the apex court sometimes forget the rules of etiquette and overstep 
the norms of professional conduct. This is to be condemned and the 
organised bar has the solemn responsibility to ensure that each and 
every member of the bar behaves in the noble traditions of our profes- 
sion. Parliament in its wisdom has entrusted this responsibility to the 
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Bar Councils and if there is any erosion in the bar it indicates some 
flaw in the administration of disciplinary powers by the Bar Councils 
themselves. There is need to tighten the exercise of disciplinary control 
Over erring members and ensure that lawyers behave as officers of court 
discharging the trust the people have reposed in them to the best of 
their abilities. The active participation and assistance of the Bar 
Association is not only desirable but essential to fortify the efforts of 


the Bar Councils in matters of enforcement of discipline among mem- 
bers of the Bar. 


N. R. MADHAVA MENON 


CRIMINAL ADVOCACY WORKSHOP AT NAINITAL : 
A REPORT 


An eight-day Workshop on Criminal Advocacy organised by the Bar 
Council of India Trust concluded at Nainital Club with a valedictory 
address by Mr. D.A. Desai, Judge, Supreme Court of India. Empha- 
sising the importance of continuing education for lawyers and judges, 
Justice Desai pleaded for progressive changes in the attitudes, approa- 
ches and methods of advocates for better delivery of justice to the 
people. He deprecated the tendency of looking always to the Western 
countries for interpreting and developing our jurisprudence and warned 
the legal profession that society would legitimately expect a greater 
degree of accountability from the members of the bar. He found the 
workshop extremely useful and wanted the Bar Council of India Trust 
to help State Bar Councils and Bar Associations to hold similar Work- 
shops at State level for the benefit of lawyers at district and tehsil 
centres. 


The workshop was attended by 78 advocates and 15 observers 
from 14 States. The teaching faculty of the workshop included Judges 
like Mr. Justice Desai of the Supreme Court and Dr. David Annus- 
wamy of Pondicherry, leading lawyers like Mr Ram Jethmalani, 
Mr Rajendra Singh, Mr B.K. Prasad, Mr N. Natarajan, Mr A.G. 
Noorani and Mr R. Nagaratnam. Dr.N.R. Madhava Menon, 
Secretary, Bar Council of India Trust, was the Programme Co- 
— ordinator. 
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The Workshop was the third in the series on continuing education 
held by the Bar Council of India Trust. The objectives of the pro- 
gramme, inter alia, were to update the advocates on the developments 
in law and practice, equip them with varying skills for efficiency in legal 
practice and to promote the fraternal bond among advocates of 
different regions by exchange of experiences and perspectives. The 
methodology of the Workshop was basically lecture and discussion on 
the basis of carefully prepared materials and propositions. The parti- 
cipants were mostly young lawyers practising on the criminal side at 
the trial and appellate courts. 


The Workshop was inaugurated by Mr Sripat Misra, Chief 
Minister of Uttar Pradesh, who is himself a lawyer of distinction. In 
his inaugural address he congratulated the Bar Council of India Trust 
for the initiative in improving the standards of the bar. He felt that 
law schools should not be the places for ‘rejects’ and admission should 
be restricted to those desirous of taking up career in law. in this 
connection he welcomed the new five-year pattern of legal education 
introduced by the Bar Council and promised all support in its imple- 
mentation in the State. He, however, wanted the Bar Council to 
explore why it was difficult for advocates from lower socio-economic 
strata to come to the top in the profession and to help solving this 
situation. 


The Workshop discussed topics such as client interviewing, case 
preparation, cross-examination of witnesses, evidentiary problems, 
court room conduct, trial and appellate advocacy, human rights in 
criminal justice, legal aid, sentencing and the role of criminal justice in 
social reconstruction. The participants found the discussion uniformly 
stimulating and profitable and stated that they would be leaving Naini- 
tal after the Workshop more learned and more determined to work for 
a humane, speedy and fair system of criminal justice administration in 
the country. 


N.R. MADHAVA MENON 


IMPROVING THE FUNCTIONING OF SUPREME COURT: 
REPORT BY A COMMITTEE OF SUPREME COURT 
BAR ASSOCIATION 


Part—I : Background 


The Bench and the Bar of the highest court in the country are 
naturally concerned about the ever-increasing arrears of cases which 
has assumed unmanageable and alarming proportions with the inevita- 
ble consequence of delay in the disposal of cases. The entire system 
of administration of justice in the apex court is under unprecedented 
strain posing a formidable challenge and calling for utmost co-operation 
- between the Bench and the Bar to tide over the crisis. In this suffocat- 
ing situation, the plight of the litigant public needs no elaboration. 
Justice delayed is justice denied. It is impossible under the existing 
circumstances to hope for an ideal system which ensures quick disposal 
of cases leaving no scope for arrears to accumulate and clog the wheels 
of justice. As the system is getting more and more overloaded day. 
after day, the Bench and the Bar have to devise ways and means on a 
war footing to ease the situation to the extent possible and provide 
relief to the consumers of justice who have been approaching the Court 
as the last resort, with implicit faith in the institution. Otherwise, the 
entire judicial structure may collapse under the weight of arrears. 


The Bar will recall that in order to expedite the disposal of cases 
the Judges of the Supreme Court formulated some proposals early 
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this year and conveyed the same to the Bar through the Registrar vide 
his letter dated 19.4.1982. The main proposal was to dispense with 
oral hearing in certain categories of miscellaneous matters and dispose 
them of by circulation. On 22.4.1982 the Supreme Court Bar Associa- 
tion at its general body meeting passed a resolution expressing itself 
strongly against the said proposal. The Executive Committee of the 
Bar Association thereafter met the Chief Justice of India and conveyed 
the view of the Bar. Sharing the concern of the Court about the 
dimensions of the problems and appreciating the need for urgent 
solution thereto, the committee expressed the desire of the Bar to 
consider all aspects of the matter and come out with positive sugges- 
tions to improve the functioning of the Court and to ensure speedy 
disposal of cases within the existing framework. The Chief Justice 
readily agreed to the proposal and assured the Bar of his full co-opera- 
tion in the matter. 


A Committee was constituted by the Supreme Court Bar Associa- 
tion which gathered evidence and submitted the proposals which were 
adopted by the Executive Committee of the Association. 


Part—II : General Views 


The Committee is of the view that the phenomenal increase in the 
number of fresh institutions is likely to continue unabated in future for 
a variety of reasons some of which are as follows : 


(i) Increase in population; 


(ii) Increase in awareness of the rights under the Constitution and 
the law, among the people of India; 


(iii) Increase in the number of lower courts, number of High Court 
judges, special tribunals etc.; 


(iv) Substantial increase in statutes, rules, regulations and orders; 
and 


(v) Expanding areas of jurisdiction of the Court, including public 
interest litigation. 


The Committee is of the view : 


(a) that the full complement of judges in the Supreme Court 
should be immediately filled up. 


(b) that for the present there should be at least 25 judges apart 
from the Chief Justice of India; this is to say, eight ad-hoc 
judges should be appointed to clear the arrears. 
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(c) that the Government and the Court should review the pro- 
posal for augumentation of the judges’ strength after the. 
implementation of the aforesaid proposal for some period, in 
the light of the factors indicated above. 


The Committee took into account the growing volume of litigation 
particularly in the new areas. In particular, the Committee is of the 
view that the burden and the responsibility of new areas of litigation 
such as public interest litigation should be shared by the High Courts 
in the exercise of their jurisdiction under Article 226 so that the 


Supreme Court may not have to bear the entire burden alone. 


The Bar fully shares the view that effective steps should be taken 
for the speedy disposal of cases in the Supreme Court. The Bar is, 
however, of the opinion that disposal of cases merely by circulation 
without oral hearing would on the whole be found to be unsatisfactory. 


Our view in response to the concrete suggestions made in a letter 
dated April 19, 1982 from the Registrar, Supreme Court of India to 
the Hony. Secretary, Supreme Court Bar Association, may be indicated. 


The bar is clearly and emphatically opposed to any matter being 
disposed of by circulation without an oral hearing. Our reasons for 
the same are briefly given below : 


(i) There are several matters where there may be no speaking 
order of the High Court like interlocutory orders [Category (i)(a)] 
mentioned in the letter of the Registrar) or summary disposals 
[Category (i)(e)]. It is in these matters that oral argument is most 
valuable and absolutely essential. Without the assistance of a reasoned 
order, it is difficult for a court to evaluate the points involved or the 
injustice done. Again interlocutory matters or concurrent decisions 
are sometimes very important matters where an oral argument can be 
most effective, if injustice has been done (e.g. concurrent findings of 
conviction). To illustrate, an interim order of dispossession or appoint- 
ment of a receiver effectively means disposal of the whole suit or 
litigation. 


Further in a case where a caveat has been filed the position becomes 
very anomalous. Take cases where special leave is granted on circula- 
tion without hearing the caveator. Should it be granted without 
hearing him, after having succeeded sometimes twice over ? 


(ii) Our system of drafting is not exhaustive. On many occasions, 
clients come at the last moment and this is particularly so when the 
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parties have to approach the Supreme Court from all corners of India. 
Very little time is left to the advocates to prepare an exhaustive and 
detailed draft of his petition containing a well considered and exhaustive 
written argument. 


(iii) The judge time which would be required for making disposal 
by circulation would be considerably more. For instance, if a judge 
normally takes five to seven minutes for reading a special leave petition 
(where an oral argument is going to be made) he would at least have 
to take double the time to study the matters from all angles and 
completely study and master the facts in the absence of an oral 
argument. Further, he must satisfy his conscience that while rejecting 
the special leave petition, he is not doing injustice because there is 
going to be no highlighting of the significant points by oral argument. 
Additional time will be required if two judges are to discuss the matters 
before disposal by circulation. In other words, if 30 special leave 
petitions are disposed of on a miscellaneous day by a Bench and if a 
judge has to devote ten minutes more on its study, the extra judge-time 
to study these applications alone would be about 300 minutes more. 
This is without making allowance for time taken in discussion between 
the two judges. 


(iv) It is feared that after a while disposal by circulation is likely 
to be according to fixed patterns and is bound to become increasingly 
mechanical due to constraints of time. 


(v) The advantage to the litigant or his lawyer of knowing how 
the mind of the judge is working, which is apparent to all in an oral 
hearing, is bound to promote public confidence. It shows that justice 
is not only done but is seen to be done. Disposal by circulation will 
not have that advantage. Oral hearing in open court not only helps 
inspire public confidence in the judicial process but enables counsel to 
pin-point and focus the attention of the court on the most relevant 
aspects of the case which may otherwise escape the attention of the 
Court. 


(vi) It must be pointed out, however unpleasant it may be, that 
the experience of most advocates practising in the Supreme Court is 
that on many occasions an oral argument does result in dislodging the 
judge from his initial reaction and to issue notice or grant interim 
relief. Even if ten or 15 percent of cases are of that character, 
disposal by circulation would mean denial of justice in such cases, 
which is a very heavy price to be paid for disposal by circulation. 


(vii) Both our Bar and Bench are traditionally accustomed and 
attuned to decide after hearing an oral argument. 
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(viii) On very many occasions balance of convenience and injus- 
tice can be pointed out during oral argument enabling some equitable 
relief being granted or compromise being arrived at by adjustment of 
equities, particularly in the following types of matters : 


(a) rent control matters; 
(b) labour matters; 

(c) family law matters; 
(d) service matters. 


Part—Ill : Recommendations of the Committee 


The Committee recommends that single judge sitting in the chamber 
may appropriately be entrusted with certain matters for disposal after 
oral hearing and suitable amendment may be made to the Supreme 
Court Rules for the said purpose. This would save judicial time. The 
following categories of matters may be dealt with by a single judge in 
chambers; 


(i) Bail applications, including applications for cancellation of 
bail and for anticipatory bail. (Item (iii) in the letter of 
Registrar dated 19.4.1982) ; 


(ii) Applications for substitution where abatement is involved. 
(iii) Summons for non-prosecution. 

(iv) Applications for extension of time in paying court fees. 
(v) Applications for exemption from paying court fees. 


(vi) Applications for extension of time for furnishing undertakings, 
bank guarantees of security etc. 


(vii) Applications for withdrawal of petition/appeals. 


(viii) Applications for recording compromises and disposal of cases 
in terms thereof. 


(ix) Applications for formal or routine orders in cases in terms 0! 
judgment/orders in similar previous matters, provided that 1 
similar orders are not to be passed, the matter would be placec 
before a Bench of two or more judges for hearing ora 
submission. 


(x) Applications for amendment of pleadings subject to jus 
exceptions. 


The Committee recommends that applications for early hearing o 
for fixing an actual date of hearing may be listed or mentioned befor 
the Chief Justice sitting in chambers. 
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The Committee does not favour the hearing and disposal of appeals 
in the Supreme Court by a single judge of the Court. 


The Committee is of the view that there should be as many 
chamber judges as are necessary to cope up with the cases to be dealt 
with by single judges in chambers in consequence of the recommenda- 
tions made by the Committee. 


Considering the need for consistency and taking into account the 
specialised knowledge of certain judges on account of their vast expe- 
rience at the Bar and on the Bench and the need to save precious 
judicial time, the Committee recommends that there should be speciali- 
sed benches not only for final hearing of appeals and writ petitions but 
also for the hearing of admission matters such as Special Leave 
Petitions, Writ Petitions etc. There can be rotational changes every 
term in the constitution of such specialised benches. The practice 
prevalent in some of the High Courts bears out the efficiency of such a 
system. Such specialised benches should be in the area of : 


Criminal matters; 

Labour and service matters; 
Tax matters; 

Rent Control matters; 


Family and personal law matters; 
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Election matters and so on. 


There must be, at all times, a Constitution bench sitting in the 
Supreme Court to hear Constitutional and other matters referred to it 
by smaller benches. The composition of the said bench may change 
from time to time. 


In order to fully utilise the valuable time of the court on Mondays 
and Fridays short final hearing matters including short part heard cases 
may be listed at the end of the miscellaneous matters, so long as the 
present practice of hearing miscellaneous matters almost exclusively 
on Mondays and Fridays continues. The Committee is glad to note that 
this suggestion is already being implemented for the last few weeks. 


The summer vacation may be curtailed by two weeks so that the 
duration of the vacation may hereafter be eight weeks, instead of ten 
weeks as at present. The court may work for one more week in May 
before closing for long vacation and re-open one week earlier i.e., in 
second week of July. This curtailment may be operative only as an 
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experimental measure till such time as the arrears are cleared by and 
large. 


The working time of the Court may be increased by half an hour. 


The provisions of the Code of Civil Procedure, 1908 in regard to 
representative suits should be followed in respect of joint writ petitions, 
thereby eliminating multiple sets of court fees. In all cases where a 
number of aggrieved persons join to file a common petition with a 
common cause of action and a common prayer, it should be treated as 
a single petition for all purposes, charging only one set of court fees. 
The present practice of treating such a petition, as many petitions as 
the number of petitioners therein should be given up as it artificially 
inflates the number of cases instituted, and also causes hardship to the 
litigants on account of the additional court fees involved. 


Modern management methods should be employed for streamlining 
the procedure in the Registry. The Bar Association may obtain the 
consent of or recommend to the Chief Justice of India for undertaking 
O & M (Organisation and Method studies) as also time and motion 
studies for this purpose. It may be possible to get specialists 
in an honorary capacity to make such studies and submit their 
- recommendations. 


CHANDUBHAI AS I KNEW HIM 
(A PERSONAL PORTRAIT OF C.K. DAPHTARY) 


A few boys from the Government Law College after an exciting 
inter-collegiate table tennis match could be seen wandering one after- 
noon within the formidable edifice of the Bombay High Court. They 
were looking for the court room where the prohibition case was being 
argued in August 1950. 


They were directed to court room No. 1 on the second floor 
which, to all lawyers, was known as Chagla’s court, because for years 
it was in this court room that M. C. Chagla, the Chief Justice of the 
Bombay High Court, presided over the Bench and dispensed justice in 
a manner which approximated to the ideal and which endeared him to 


all. 


The court room was overcrowded, so we went up to the gallery 
which was kept open during the progress of this particular case because 
of the widespread popular interest it had aroused. 


After we managed to find some sort of a sitting place we hada 
look at the Bench : there was Chief Justice Chagla in the centre, with 
Justice Gajendragadkar on the right and Justice Tendolkar on the left. 
A more able and distinguished Full Bench would indeed have been 


hard to find. 
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After that we looked at the rival teams. 


There was Nosherwan Engineer, tall and handsome, ponderously 
referring to certain constitutional provisions of the Government of 
India Act, 1935. To his left were G.N. Joshi, whose text-book on the 
Indian Constitution was compulsory reading for law students, R.J. 
Kolah, whose deep knowledge of law was matched by his keen interest 
in horse racing, and at the extreme end was a youthful, keen and alert 
face, always at the ready to supply some information or citation. Our 
inquiries revealed that he was a young lawyer in Jamshedji Kanga’s 
Chambers by the name of Nani Palkhiwalla. We had never heard of 
him before. 


The captain of the team representing the Government and defend- 
ing this ‘obnoxious’ legislation was C.K. Daphtary, the Advocate- 
General of Bombay, short, suave and remarkably calm and composed. 
To Daphtary’s right were M.M. Desai, who had every citation by 
heart, and another lean middle-aged lawyer, rather restless and fidgety, 
whom we first mistook for an Englishman, or rather an Irishman, 
because his looks and general demeanour were reminiscent of the great 
Irish sergeants at law. After repeated inquiries we learnt that this 
lawyer was also in Jamshedji Kanga’s Chamber and his name was 
Homi Seervai. We had never heard of him either. 


So much for our ignorance. Today there is no judge or lawyer 
worth his salt who does not know of these two outstanding lawyers or 
who is not familiar with their classic legal works. 


The case went on. We were bored and distracted. The only 
thing that sustained our interest was the Kolhapuri turban which 
Justice Tendolkar used to don in those days as a judge, and his incisive 
remarks and interjections uttered in a high pitched voice. 


At last Engineer sat down. Daphtary got up and started arguing, 
We were struck by his pleasantly modulated voice and well-turned 
sentences, though much of what was said and argued went above our 
heads. We _ had expected forensic fireworks but there was none of that. 
Then occurred the famous passage which electrified the court room. 
Chief Justice Chagla queried : “Mr. Advocate-General, are there other 
things as intoxicating as alcohol?”’ Pat come the reply from Daphtary, 
“Power, my Lords. Power can be dangerously intoxicating.” 


The remark was widely splashed in the newspapers and according 


to some sources Morarji Desai, the then Chief Minister of Bombay, 
took umbrage at it. 
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This was my first glimpse of Daphtary. Seven years later I had 
occasion to know him at close quarters. Dalmias had challenged a 
notification issued by the Central Government under the Commission 
of Inquiry Act by which a Commission was set up consisting of Justice 
Tendolkar and two other members. The Commission was directed to 
make a report about the administration of the affairs of the Dalmia 
group of companies. At that time Daphtary was the Solicitor-General 
of India. He along with M.P. Amin, Advocate-General of Bombay, 
K.H. Bhabha, with whom I was fortunate to be attached as his junior, 
and I were briefed to appear for the Central Government. The Bench 
before which the matter was argued was composed of Chief Justice 
Chagla and Justice 8.T. Desai, G.S. Pathak and Seervai appeared for 
Dalmias. One of the main grievances of Dalmias was that the noti- 
fication was discriminatory because according to them there were other 
companies which were similarly situated and against which allegations 
were made of the same malpractices, yet the Dalmia group of companies 
was singled out for hostile and discriminatory treatment. Pathak and 
Seervai, thanks to their brilliant advocacy, succeeded in making a strong 
impression on the Bench and by the time they had completed their 
arguments, the atmosphere in the court was decidedly frosty and 
unfavourable towards the Government. 


The Government’s turn came at about 3.45 p.m., that is about an 
hour before the Bombay High Court rises forthe day. Daphtary rose, 
incredibly cool, made some general observations, parried the pointed 
arrows from the Bench with finesse, brushed aside the authorities that 
I over-enthusiastically handed over to him, and then made the unforget- 
table statement in his characteristic style: ‘“‘My Lords, several cases 
have been cited by my learned friends on article 14. I will deal with 
them, all of them. But there is one underlying principle. Article 14 
is not infringed if the people are not of the same kidney. Dalmia and 
others are not of the same kidney’’. 


One could see a slight smile forcing its way on Chief Justice 
Chagla’s face as he said, ““You mean, Mr. Solicitor, that Dalmias’ 
kidneys are worse than those of the others?” 


Back came the rejoinder, ““The question, my Lords, is not whether 
their kidneys are better or worse. The point is that the kidneys are 
not the same’. 


Justice S.T. Desai could not resist joining in the kidney example : 
“Your point, Mr. Solicitor, is, if kidneys are different, Article 14 does 


not apply.”’ 


Vol. 10 (3) : 1983 


ae EO. ese A Ge 
‘“Precisely, my Lords’’, was the smiling reply. 


By this time it was about 4.15 p.m., only half an hour before the 
Court rose for the day. Repeated allusions to kidneys had by this 
time lightened and it was then that Daphtary turned and said, “Now 
let us have the authorities’. After that it was smooth sailing. 


Daphtary’s performance was a veritable tour de force. 


Some years later, I again had occasion, while appearing on the 
opposite side, to experience another of his superlative performances. 
Section 178A of the Sea Customs Act was challenged on the ground 
that it was unreasonable because the burden of proof imposed upon 
an innocent possessor of gold articles to establish that they were legally 
imported into India was an impossible burden to discharge. The 
section was struck down by the Madras High Court and a single judge 
of the Bombay High Court. There were difficulties in supporting the 
constitutionality of the section, but Daphtary overcame them with 
ease. He painted a grim picture of the rampant smuggling in the 
country, its evil effects on the economy, pooh-poohed our apprehensions 
that innocent persons would be deprived of their savings in the form of 
gold articles and breezily bull-dozed his way through our impreganable 
arguments. 


Comparisons are odious. ButI trust it is not unpardonable to 
say that as an advocate he was ina class by himself. Watching him 
conduct a heavy and important case, to adapt the words of Frankfurter 
in respect of Chief Justice Hughes of US Supreme Court, was like 
seeing Toscannini conduct an orchestra. An alert presence of mind, 
spontaneous wit, felicity of language and a natural aptitude for a bon 
mot, an unfailing sense of humour and, above all, an unflappable tem- 
perament, imparted to his advocacy an irrestible charm and persuasive- 
ness. It was a familiar sight to see him standing outside the court 
room before the case commenced, thinking not about the statute 
involved in the case nor the relevant decisions, but about what to say, 
how much to say and how to say it. If someone then asked him what 
he thought about the case or a particular argument, his reply would 
frequently be, “‘Let us see how the cats jump.’’ And he did know to 
make the cats jump with his shrewd-understanding of court psychology 
and his perfect sense of timing. He was a most formidable opponent 
when he was briefed in a weak case. No wonder, some lawyers in 
Bombay nicknamed him ‘Chandu the Magician’. 


There are many anecdotes and instances about Daphtary’s ready 
wit and repartee. One of the lesser known ones—my source is Nani 
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Palkhiwalla—is what transpired during the hearing of an appeal in an 
income-tax matter before a Bench of the Supreme Court. The ex- 
pression ‘pub’ occurred in an English judgment which was cited. One 
or two of the judges enquired what was the meaning of a pub. 
Daphtary explained that it was a place where beer mainly was served. 
The judges in order to demonstrate their virtuousness promptly dis- 
claimed any knowledge of beer or liquor. Daphtary knew the judges 
were pretending. His classic remark was, “‘My Lords, there is such a 
thing as wasted opportunities. But there is no need to worry. There 
is time enough for your lordships to repent.”’ 


Praise leaps seldom to certain lips. One of the besetting sins of 
many members of the noble profession of law is to disparage and 
covertly criticise their learned friends, particularly if they are successful. 
All this was alien to Daphtary’s nature. Of all the lawyers I have 
known, he came closest to fulfilling Newman’s definition of ‘a true 
gentleman’, who “never speaks of himself except when compelled, never 
defends himself by a mere retort, has no ears for slander or gossip...... 
He is never mean or little in his disputes, never takes unfair advantage, 
never mistakes personalities or sharp sayings for arguments, or insinua- 
tes evil which he dare not say out.”’ ) 


He had a warm and generous heart and that never failed. He was 
not niggardly in praise of others nor did he stint from encouraging 
junior members of the bar. 


I can personally testify to this endearing quality of his. There 
was an appeal in the Supreme Court which raised issues under the 
Citizenship Act and the vexed question of domicile and citizenship. 
It was the first time that I was briefed to argue an appeal of some 
importance in the Supreme Court. Unfortunately I had over-prepared 
and over-worked myself. To make it worse, there was a brief rough 
passage with Justice Mudholkar who was on the Bench. My arguments 
had gone on for five hours. Daphtary, who was Attorney-General at 
that time, bundled me out in less than thirty minutes. I was disappoin- 
ted, almost dejected at my performance. Outside the court, as I was 
gathering my brief and papers, there was a soft pat on my back. I 
turned round and was surprised to see Daphtary. I was even more 
startled when he said, “You had a difficult case which you argued very 
well. Iam glad you stood up to the judges.” The praise was un- 
deserved but it was greatly heartening. From that day he was dear 
Chandubhai to me. 


Keshvanand Bharati was a case which gave me yet another oppor- 
tunity to work with Chandubhai. Daphtary hardly took part in the 
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oral arguments in this historic case. But his guidance about what 
arguments should be advanced, what particular stand should be adopted 
and his insight into the wider issues involved were invaluable. He 
was not in favour of supporting the majority view in Golak Nath’s case 
that the power of amendment of the Constitution was located in the 
residuary Entry 97 of List I]. He was certain that none of the judges 
would be prepared to accept or maintain that reasoning, and persistence 
in this argument would distract the court from fully appreciating the 
merits of the arguments about the basic features of the Constitution. 
He proved to be right. 


It was during this time that I attended a most delightful party on 
the Ist of April 1973 at Chandubhai’s. The occasion was his eightieth 
birthday. It was not a very big party. He had called a few close 
friends who fortunately were not confined to the bar. There was a 
small band in attendance. People toasted his health and, believe it or 
not, Asoke Sen read a birthday poem composed by him in what appear- 
ed to be very free verse. Daphtary was in greatform. In the course 
of his brief response he said with mock solemnity : “There is a craze 
for four-letter words now-a-days. I do not like them at all. The one 
four-letter word I would have permanently banished from the English 
language is Work’. 


The end of April 1973 witnessed the infliction of a deadly blow by 
the executive on the judiciary. The three senior judges who were in 
the minority in Keshvanand Bharti’s case, namely, Justices Shelat, 
Hegde and Grover were superseded as Chief Justice of India. There 
were widespread protests against the government’s action and a large 
public meeting was held in Bombay. Those who spoke were M. C. 
Setalvad, M. Hidayatullah, former Chief Justice of India, Daphtary and 
Palkhiwala. The person mainly responsible for government’s action 
was Mohan Kumaramangalam who stoutly defended it in Parliament. 


Daphtary’s concluding words still echo in my memory : “Three 
judicial lives have been sacrificed,—sacrificed on the altar of what God ? 
Not to Mammon. To Baal, the false God. We have been told that we 
must reconcile ourselves to change. Yes. What change ? They speak 
of the ‘winds of change’. From what direction does the wind blow? 
The wind that blows from the Steppes is a chilly wind.” 


Then came the severest blow to liberties in India: The Proclama- 
tion of Emergency in June, 1975. Again Daphtary rose gallantly to the 
occasion. He attended and participated in meetings organised by 
Citizens for Democracy and other organisations opposed to the Emer- 
gency, issued statements condemning the measures adopted during 
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Emergency. [t is well to remind ourselves that this was done at a time 
when it was neither comfortable nor safe to speak out against the 
government. In fact many, including those who had initially displayed 
some courage and resistance, had developed cold feet and sedulously 
avoided appearing for detenus and other victims of the Emergency, on 
one pretext or another. Notso with dear Chandubhai. He appeared 
for days in the Habeas Corpus case and his counsel and guidance were 
available abundantly to all who were in need of them. 


I came to know Chandubhai more intimately after I moved over to 
Delhi in mid 1977. He was one of the most delightful companions and 
an excellent raconteur with an inexhaustible fund of anecdotes. He 
was remarkably free from pomposity and self-righteousness. He was 
equally at home with the old and the young, with learned judges and 
raw juniors, with erstwhile princes and present-day paupers, and it 
could truly be said of him that he walked with kings yet lost not the 
common touch. 


His interests extended beyond the mere practice of the law. He 
loved reading and enjoyed poetry especially the Romantics. One even- 
ing at my home when listening to selections from Palgrave on record he 
quoted from Shelley, “‘We look before and after and pine for what is 
not’, and with a naughty twinkle in his eyes said that he often thought 
of that line when he met modern young girls who hada craze for slimm- 
ing and ruined their figures in the bargain. 


The loss of his son was a deep blow to him. The moment I heard 
the news I rushed over to his home. He was sitting alone and shattered. 
He kept on wondering about the strange ways of Providence which 
snatched away his son rather than “an old man like me who is ready to 
depart’’. The scene reminded me of Burke’s moving letter to the Duke 
of Bedford on the occasion of the untimely death of his son in which he 
says, ‘‘I live in an inverted order. They who ought to have succeeded 
me have gone before me. They who should have been to me as posterity 
are in the place of ancestors.” 


Chagla’s passing away made him very sad. I vividly recollect his 
reciting from Charles Lamb’s ‘The Old Familiar Faces’ the poignant 
lines : 


‘‘How some they have died, and some they have left me, 
And some are taken from me; all are departed; 
All, all are gone, the old familiar faces.”’ 
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During the last couple of years he was anguished about the alarm- 
ing fall in standards and values in public life, especially in the legal 
profession. He was aghast that the cash mentality had overtaken the 
legal profession and infected even those whom he knew and expected to 
spurn the temptation of taking unaccounted fees in cash or in the form 
of expensive gifts like jewellery in lieu of fees. 


He was alarmed at the lack of judicial discipline and the obsession 
for overturning established precedents and principles rooted in the 
quixotic notions of justice in certain individual judges. He was deeply 
distressed at the judicial bickering amongst the judges of the Supreme 
Court which had of late become vocal and visible. It was with deep 
anguish that, on 26th November, 1981 when the Supreme Court Bar 
Association celebrated Law Day 1981, he said that when members of 
the bar called each other learned friends, they generally meant it but 
when judges of the Supreme Court referred to each other as brothers, 
they apparently did not. That was the last time he spoke in public. 


My one regret is that I could not persuade Daphtary to write his 
memoirs. With his passing away, legal fraternity has lost a tremendous 
source of legal folklore, His favourite excuse was that writing memoirs 
would be a little strenuous for him. I had suggested that he could just 
dictate his impressions, his reminiscences, his views into a tape-recorder 
and all that would be properly edited and taken care of. He almost 
yielded to the suggestion but to my constant regret it was not followed 
up by me. The great advantage of preserving his voice was lost. 


Two or three months before Daphtary passed away, we had talked 
about his eightieth birthday party. It was arranged that there would be 
another one to celebrate his ninetieth birthday on the Ist of April, 1983. 
Unfortunately Providence willed otherwise. 


I do not know if there be life after death and what it will be like. 
Should that Great Day arrive, when we shall all of us be contempora- 
ries and make our appearance together, I will be eagerly looking for- 
ward to meet dear and lovable Chandubhai, puffing away at his pipe, 
and saying as always, “Hello Soli, how are you? How is the family ? 
Come, let us sit at some place and have a quiet chat.” 


SOLI J. SORABJEE 


BOOK REVIEW 


HAMLYN REVISITED : The British Legal System Today. (The 
Hamlyn Lectures by LorpD HAILSHAM of St. Marylebone, Stevens (1983) 
Distributed by N.M. TRIPATHI, Bombay, pp. 85) 


The Hamlyn Lectures form an essential collection of any law 
library. They reflect jurisprudential scholarship of unique character 
and many of them are classics on the subjects they deal with. The 
thirty-fifth in the series of Hamlyn Lectures delivered by Lord Hailsham 
of St. Marylebone in May, 1983, is on a theme, of contemporary 
interest not only in England but in all other countries which follow the 
English legal system. 


There is a justifiable criticism in India today against the continued 
relevance of English law and procedure for administration of justice in 
this country. There is, however, a section of people who believe that 
one of the valuable legacies from the British period is their legal system 
which is basically sound and needs only minor modifications to solve the 
problems and deliver justice even in present-day conditions of India. 
In this context it is interesting to read a knowledgeable English jurist 
and a former Lord Chancellor taking stock of the ‘British Legal System 
Today’ in the context of the stresses and pulls it has been subjected to 
in the recent past. The foundress of the Hamlyn Trust once proudly 
proclaimed the British people as ‘privileged and fortunate’ to have the 
finest legal system in the world and wanted ‘the common people of 
England’ to be constantly reminded of this great heritage of law and 
culture through the Lecture Series. What her reaction would be today 
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with the prevailing legal system is a matter for speculation. However, 
the author of the thirty-fifth series of Hamlyn Lectures has attempted to 
present a balance sheet and concludes: ‘‘I believe we are still a happier 
country to live in than any other, or than almost any other, in the world 
and that those who might challenge successful comparison with our- 
selves are precisely those who resemble us most closely’’ (p. 4) Is he 
right in his assessment so far as British legal system is concerned? Do 
British legal institutions have an inherent value of their own making a 
firm structure for a stable society? What is the essential nature of that 
structure and on what values is it founded ? 


One of the basic values which the English people have in common 
sustaining and evolving their legal system is the English language itself. 
This is an aspect not fully appreciated at least by the common people in 
those countries where the British carried their legal system. Today the 
problem at least in some of those countries is the retention of the basic 
structure of the British legal system while changing over to their 
native tongues. In this sense the legal system which is described as a 
privilege for the people of England is a liability for the people of the 
former English colonies. 


The learned author of the book organises his lecture around ‘Six 
Shocks’ which the foundress of the Hamlyn Trust would have to face 
and adjust herself with if she were to make her desire (i.e., appreciation 
of the superiority and abiding values of English law by the common 
people of England who are its fortunate beneficiaries) relevant to the 
changes which have taken place to English society and to international 
situation. The English society has radically changed from a relatively 
homogenous cultural group that it was prior to the world wars. The 
international situation particularly after the second world war changed 
the status and influence of the British Empire by putting an end to 
colonialism (a development which, according to Lord Hailsham, has not 
been a good thing even for the colonies themselves! (p. 15) The 
European Convention and the Common Market have led to several 
structural changes which have exposed the legal system to adjustments 
unforeseen before. Nevertheless the author is emphatic on his assertion 
that parliamentary institutions and Cabinet system of government are 
far superior to any other, and in particular to the presidential. To him 
the English system “‘produces better informed, more experienced, and 
more moderate political leaders’. The author also finds in the insti- 
tution of hereditary monarchy several advantages for preserving national 
unity and integrity. However, he questions the wisdom of sticking to a 
unitary state without proper devolution of power to provincial govern- 
ment. He further raises the perennial issue of the need for a charter of 
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human rights in the English situation. “Is not the field of delegated 
legislation and ministerial power so wide, and is not the examination of 
even primary legislation so cursory, as to suggest that some internal 
means of questioning it by reference to a general statement of human 
rights is desirable?”’ 


A point eloquently made out in the lecture which needs emphasis 
in every free society living under rule of law is the responsibility of 
those who enjoy that freedom to subscribe to its basic values and 
premises and to strive for its preservation. In a telling manner the 
author states: “It may be legitimate to seek more pay and at the same 
time wrong to penalise the sick or those with other legitimate needs in 
order to achieve it...... We enjoy a representative government based on 
universal adult franchise. It will endure so long, and only so long, as 
our fellow countrymen use their powers within the limitations required 
for its survival’. This is to be a constant reminder to all pressure 
groups in every democracy whether they be a trade union, a women’s 
organization, an ethnic minority or a political party. 


It is on ‘due process of law’ and on its modern manifestations in 
post-war English society that Lord Hailsham discerns considerable 
change as compared to the early period of Hamlyn’s England. In this 
regard he points out the changes in the jury system, the growth of 
administrative law, the proliferation of tribunals, the provision of legal 
aid and the growing threat to the independence of judiciary. He 
considers the growth of administrative law and the development of the 
well-established doctrine of natural justice as “‘unqualified improve- 
ments’’ in English due process. However, the author does not conceal 
his discomfort with the challenges to the role of the judiciary and its 
independence and integrity. 


The essence of ‘due process’ is an independent judiciary dispensing 
justice after a fair hearing with reasonable efficiency and despatch. 
Does the English judiciary as a separate arm of the government ensure 
due process of law? There are reasons, according to the author, to be 
not very assured on this score. Despite the nominal security of tenure 
guaranteed by the Bill of Rights and the Act of Settlement, the judiciary’s 
powers have since decreased. The conduct, social background and 
impartiality of judges are subjects of controversial debates in Parliament 
and in the press. The practice of using judges for public inquiries on 
every issue including politically sensitive matters has often led to 
unjustified criticism of their findings. Despite these unhealhy signs, the 
English judiciary played an increasingly creative and constructive role 
since 1945 in the control of the executive and the vindication of indivi- 
dual rights against authority in its various forms. Ridiculing some 
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“unscholarly, superficial and worthless’ writings imputing political 
attitudes to the judiciary, the author points out that, unlike jurors, 
judges can never be a random sample of the community. He even 
dismisses with contempt the plea for some kind of training for judges. 


Lord Hailsham’s observations on the function of a judge and the 
limitations on the judicial function are contrary to the current demand 
for activist judges and a pro-active judiciary. He says: 


**The judge’s function is to listen intelligently and patiently to 
evidence and argument using rival expert witnesses where 
specialized knowledge is required, to identify the right points, 
to evaluate the reliability and relevance of oral testimony, and 
draw the right inference from primary fact, and finally to reach 
a conclusion based on an accurate knowledge of law and 
practice... — In addition to knowledge and experience the 
qualities he brings to his work are the ability to make up his 
mind when the case is complete, and the ability not to make it 
up until everyone has had his legitimate say. 


The limitations which judges and others must accept are that judges 
should only be employed and should only express opinions upon matters 
which are both justiciable and properly before them. If they are 
employed outside this field they are embarking upon an unknown terri- 
tory, and, if they generalise on matters not properly before them, they 
bring the profession of a judge into deserved criticism.”’ (p. 52) 


According to the author, the method of public inquiries is inquisi- 
torial while the techniques with which judges are familiar are adversarial. 
Judges, according to him, are not ordinarily good judges of policy and 
questions of policy are not ordinarily justiciable in the traditional sense 
of the term. He, therefore, concludes that the training of judges does 
not render them suitable for public inquiries and, if they are used for 
such purposes, it may interfere with the ordinary work and jeopardize 
their reputation. He finds it difficult to blame judges who accept such 
commissions because of their sense of public spirit; however he wants 
the media, public opinion, politicians and the head of the judiciary to 
prevent this unhealthy trend in the interest of an independent Judiciary. 


Many judges in this country may not agree with Lord Hailsham’s 
view of the judicial function. However, as an experienced judge and a 
person who has participated in the development of English legal system 
for more than half a century his views deserve careful consideration 
lest the activism of few well-intentioned judges should bring the 
judicial process into public criticism and controversy. 
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Essentially the book is an assessment of the English legal system 
during the last 40 years in the context of the belief of Miss Hamlyn (the 
foundress of Lecture Series) that it has certain enduring values and 
superiority in comparison to other European systems. After administer- 
ing a series of ‘shocks’ to Miss Hamlyn’s belief, Lord Hailsham 
concludes that in his opinion, despite all the changes and modifications, 
the British still enjoy a privileged and happier life under rule of law. 
The little book running to 85 pages gives an extremely pleasant and 
interesting reading and will be a valuable addition to any library. 


N.R. MADHAVA MENON 


MINORITIES AND THE CONSTITUTION (Sir Chimanlal Setalvad 
Law Lectures): by P. JAGANMOHAN Reppy (1981), University of Bombay, 
pp. 348 (plus xxi), Rs. 30. 


Justice P. Jaganmohan Reddy, former judge of the Supreme Court, 
delivered in 1978, Sir Chiman Lal Setalvad Lectures on the subject 
“Minorities and the Constitution’’. The biennial series of lectures 
were instituted by Bombay University out of the munificent donation 
made by Mr. M.C. Setalvad in honour of the memory of his father, 
Sir Chimanlal Setalvad. Bombay University has compiled and 
published these lectures, with an epilogue by the author, which updates 
the subject of the lectures and thus we have the benefit of the author’s 
study, reflection and views on the subject up to 1981. 


The book under review is the result of massive research. The 
author’s insights and suggestions are very valuable. 


The problems of minorities (religious or political) have always 
existed all over the world. The author in the first lecture on 
“Minorities : Concept Genesis and Evolution’’ rigorously examines the — 
various approaches made in defining minorities. It is pointed out, 
after a wealth of illustration that what is decisive is not the size of the 
group on similar matters, but the extent to which a group corners 
political power and dominates over the rest of the population and 
excludes them from political power. The exclusion may take many 
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forms e.g. denial of citizenship or physical liquidation etc. The author 
examines the test of ‘non-dominant groups’ (U.N. Sub-commission, 
1950), Polish nationality case, sixteenth century approaches to minority 
problems based on religion, minority problems in USA, international 
concern for minorities and concludes that : 


(i) the rights of minorities are best protected by unofficial rather 
than Government bodies; 


(ii) attending to specific cases or issues would produce better 
results than efforts at evolving general principles; and 


(iii) ultimate sanction is public opinion. 


II. The second lecture deals with “‘The Problems of Minorities 
in India’’. The author surveys the Indian experience of minority 
questions in ancient India. The factors that prevented assimilation of 
politically excluded non-Muslims when Muslim religion was felt in the 
10th century as the religion of rulers, the spread of Islam and Muslim 
power, the impact of the induction of Hindus into bureaucracy of 
Muslim rulers, the role of Sufis in promoting assimilation of Hindu 
and Muslim cultures, growth of literature and languages, and social 
Stratification of cultures. Stratification is all-pervasive and so powerful 
that Muslims in India also evolved four-fold social groups, substantially 
a caste system came into being, which was a genetic imprint. Even the 
Christians have not been able to escape evolving a caste system. The 
author comments on the decisions of the Supreme Court in C.M. 
Arumugam (AIR 1976 SC 939) and Mohan Rao (AIR 1976 SC 904), 
which identified the caste/sub-caste and notwithstanding conversion to 
Christianity of a Hindu, it extended the constitutionally conferred 
privileges to such converts. 


III. The third lecture deals with ‘Emergence of Minority 
Safeguards’. The author makes an important point that the quest for 
cultural synthesis during the Moghul period was mostly noticed in 
higher echelons of society. Majority of people who lived in rural areas 
were unconcerned and felt no need for bringing about a fusion of 
cultures. The author observes that the strife to “gain political plums” 
undid what had been achieved “‘with wisdom during centuries’. Prior 
to the advent of British rule, the idea of unification of India under 
one ruler was because of personal ambition of the ruler and not asa 
result of ‘‘any deliberate cultivation of the ideal of national unity’’. 
But it was not so after the advent of British Rule. Among other 
factors, the famous minute of MaCaulay (1835) recommending English 
as the medium of instruction, though not intended to unite a diverse 
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population, brought about a single common purpose viz. political 
independence. There is a brief and an interesting account of the 
question of minorities during the period 1856 to 1946, the emergence 
of the need for providing constitutional safeguards to protect minority 
interests and the consideration by the Constituent Assembly of the 
needed protection of minorities to ensure them equality. 


IV. The fourth lecture deals with “Right to Equality and Affirma- 
tive Discrimination’; translation of precept to practice. Our Consti- 
tution absolutely prohibits certain types of discrimination. (Art. 17— 
Untouchability, Art. 25(2B)—Legislation for throwing open Hindu 
temples etc. to all classes and sections of Hindus and Art. 23 prohibiting 
trafficking in human beings etc). It permits certain other types of discrimi- 
nation, as being conducive to promote meaningful Equality (Art. 15(3)— 
Special provisions for women and children, Art. 15(4)—Special 
provisions for advancement of socially and educationally backward 
classes of scheduled castes and scheduled tribes, Art. 16(4)—provisions 
for reservation of appointments or posts in favour of any backward 
Class of citizens, not adequately represented in the services under the 
State, Art. 335—Claims of Scheduled Castes and Scheduled Tribes in 
appointment to services and posts in connection with the affairs of the 
Union or States). 


Scheduled Castes and Scheduled Tribes are specified by Public 
Notification under Art. 341(1) and Art. 341(2) of the Constitution and 
the courts have no power to question the validity of the Presidential 
Order specifying Scheduled Castes and Scheduled Tribes. But socially 
and educationally backward classes of citizens Art. 15(4) and Art. 16(4), 
are not defined and the matter is left for the Central and State Govern- 
ments to determine. | 


Whereas Public Notification specifying Scheduled Castes and 
Tribes and Articles 341 and 342 of the Constitution, in a large measure 
takes care of identifying the groups which need the Constitutional pro- 
tection as Scheduled Castes and Tribes, the groups that constitute 
socially and educationally backward classes for purposes of Articles 15, 
16, 25 to 30 of the Constitution are left to be determined by the Govern- 
ment of the day. Very often it is doubted whether the State has 
exercised these powers to attain the legitimate Constitutional purpose. — 
The author observes that the courts have not been able to evolve any 
helpful and effective tests to determine the validity of the State deter- 
mination of these groups of socially and educationally backward 
classes. Art. 335 provides that the claims of Scheduled Castes and 
Tribes shall be taken into consideration “consistently with the mainte- 
nance of administration” in making appointment to services and posts 
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in connection with the affairs of the Union or State. The author 
relying on Art. 335 observes that similar consideration should prevail 
in making reservations under Article 16(4) of the Constitution. The 
said determination by the State is subject to judicial review. The 
author notices the inherent mischief in leaving the criteria for determin- 
ing backward classes to the Governments. It is largely felt that 
the power has been abused perverting the original purpose of the 
Constitution. The author observes that the judiciary has not been 
able to lay down any criteria based on precise or reliable information 
for identifying the constitutionally protected backwardness. 


The element of rationality viz. rational nexus with the policy and 
object has yielded to the reasonability of the impugned statutory 
provisions. The cases decided by the Supreme Court in Balaji: AIR: 
1963 S.C. 649) Heggade : (AIR 1963 S.C. 702) Chitralekha : (AIR 1964 
S.C. 1823), Triloki Nath: (AIR 1976 S.C. 1283) and Sudhakar : (AIR 
1970 Orissa 224), have been considered. 


In Balaji’s case, notwithstanding seeming compliance with the 
traditional formula, the reservations based on Naganna Commitee’s 
report (as a result of which 90% of the State’s population was regard- 
ed as backward) was struck down. The court laid down, among 
others, that : 


(i) backwardness should be both educational and social; 


(ii) criteria like occupation, poverty, place of habitation, caste, 
etc. could form the basis of determination; 


(iii) up to 50% of the seats could be reserved. 


In Triloki Nath’s case (AIR 1967 SC 1283) where 100% of the seats 
were reserved the court did not strike down the reservation on that 
ground. 


V. The Sth lecture deals with ‘Freedom of Religion’. The 
author closely reviews the scheme of Articles 25 to 28 and the case law, 
the extent of permissible State regulation, the position taken by the 
Supreme Court regarding matters of religion and the power of the 
State to regulate the economic, financial or other secular activity 
associated with the religious practice. 


The cow slaughter case (Mohammed Hanir vs. State of Bihar— 
AIR 1958 S.C. 731) in the context of balancing opposing religious 
beliefs of different communities is critically examined. 
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Considering Art. 27 which prohibits the State from levying the tax, 
the proceeds of which are specifically appropriated in payment of 
expenses for promotion of maintenance of any particular religion or 
religious endowments, the author noticing various decisions observes 
that secular administration of a religious institution could be controlled 
by legislature to ensure that the objects of the endowment are properly 
administered and their income is duly appropriated for the purpose 
for which they are founded. 


Under Art. 25, the right to profess, practice and propagate religion 
is not absolute. Similarly, under Art. 26 the right of minorities to 
establish and maintain institutions for religious and charitable purposes; 
to manage its own affairs in matters of religions etc. is not absolute. 
The three important cases of the Supreme Court, Lakshmindra Tirtha 
(1954 S.C.R. 1005), Mahant Sri Jagannath (1954 S.C.R. 1046) and 
Ratilal (1954 S.C.R. 1055) are closely examined. The decision of the 
Supreme Court in Sardar Syedne (AIR 1962 S.C. 853) interpreting 
Articles 25 and 26 in the context of conversion and laying down that 
the rights under the said articles are not confined to protect religious 
doctrines but extending also to acts done pursuant to religion, rituals, 
etc. is noticed. 


In the context of conflicting religious claims invoking Articles 25 
and 26, and the function of the court faced with such competing claims, 
the author critically examines the case of Mohammed Hanif (AIR 
1958 SC 731). The court had held that it was not obligatory for a 
Muslim to sacrifice a cow to exhibit his religious belief. The criterion 
of “Essential Religious Practice’’ adopted in these cases is Closely 
examined and the author concludes that faced with competing religious — 
claims the court should not shy away from enquiring into matters 


relevant for determining the question whether or not the religious rights 
have been affected. 


The author notices legislative attempts to prevent conversion and 
the decisions in Rev Stanislaus and Mrs. Yulitha (AIR 1977 SC 908) 
and observes that the court has overlooked the fundamental right of 
the person getting converted. 


VI. The sixth lecture deals with ‘Educational and Cultural 
Rights’’. There is a review of the right of a section of the citizens to 
conserve its language, script and culture (Art. 29) and the right of a 
minority to establish and administer educational institutions of their 
choice (Art. 30). The State cannot dictate to the minority as to the 
nature of educational institution or the medium of instruction to be 
adopted in such institutions. 
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The right of minorities to manage and administer educational 
institutions is considered in detail. Important rulings of the Supreme 
Court, like Re Kerala Education Bill, 1957 (AIR 1958 SC 956), Sidhraj 
Bhai (1963 SCR 837), Gujarat University (AIR 1963 SC 703), DAV 
College (1971) 2 SCC 261 are critically considered. 


The complexity of the questions involved in the right to manage 
minority institutions and the extent to which the said rights could be 
regulated was again considered by a bench of nine judges of the 
Supreme Court in St. Xavier’s (1974) 18.C.C. 717. It upheld its 
earlier decisions. The court has stopped short of upholding a regula- 
tion restricting the minority institution to dismiss or appoint its 
principal or teaching staff. 


VII. In Chapter 7, the author sets out his conclusions. After 
tracing the issue of minorities in various countries and also reviewing 
the secular outlook in India, the author concludes that in India secular- 
ism is on trial. 


The most significant contributions of the learned author are his 
suggestions, ViZ: 


(a) secular curricula should be introduced from the primary school 
stage to the high school stage of courses; 
(b) names indicating religion or caste, origin should be abolished; 


(c) the rationalization of backward class advantage designed to 
lift their educational and social status in the quickest possible 
time; 


(d) total abolition from our vocabulary of the word ‘“‘backward’’; 


(e) electoral reforms which would eradicate corruption and en- 
courage the voter to vote freely, resist the appeal to religion, 
caste, etc.; and 


(f) effect should be given to Art. 44 of the Constitution of India 
by providing a uniform civil code. 


VIII. Chapter VIII of the book is the ‘Epilogue’. The author 
traces the developments in the three years after the lectures were 
delivered. 


He pleads for— 


(i) reservations in all must be less than 50% in a given year; 
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(ii) reservations for Scheduled Castes and Tribes should percolate 
and they should not be allowed to be taken advantage of by 
the Harijan elite; | 


(iii) there should be no obstruction by Scheduled Castes and Tribes 
themselves to thepercolation of the advantages; and 


(iv) those educated Scheduled Castes and Tribes who have been 
enjoying the privileges conferred though not justified by facts 
should be removed from the reservation list, so that other 
deserving Scheduled Castes and Tribes may get the benefit. 


He reiterates his earlier view that enactment of a uniform civil 
code would secularize our countrymen. 


Dealing with the attempts to confer on Aligarh University a 
minority status by legislation, the author is of the view that the decision 
of the Supreme Court in Aziz Basha’s case is correct and unless there 
is a constitutional amendment, attempted changes by ordinary law is 
fruitless. 


Concluding the chapter, the author observes that if a Roman 
script were to be adopted as an alternative script, there may not be 
great hostility to it in the South. He pleads for absorption of the 
terminologies of most of the languages instead of literal translations or 
use of Sanskritized terms, which do not usually become current easily. 
As it is, the national language of India is not understandable by Indians ! 


He pleads for one language, one law and one people. 


The book under review is an important contribution on the subject 
of minorities and is very useful to the lawyer, layman and the politician 
alike. The author convincingly demonstrates the hiatus between 
practice and precept, assesses the country’s efforts since we adopted our 
Constitution, gives valuable ideas to tackle the minority problems as 
they exist and are developing. The work is the result of a rare and 
unique combination of head and heart anda passion for one nation, 
one law, one language and one people. 


C. R. SOMASEKHARAN 


NATIONALIZATION OF FOREIGN PROPERTY : A STUDY IN 
NORTH-SOUTH DIALOGUE by Dr. SUBHASH C. JAIN, Delhi : Deep 
and Deep Publications, 1983, pp. 298, Price Rs. 125/-. 


The book under review is an expanded and updated version of the 
author’s thesis for the doctrate degree of Jawaharlal Nehru University. 
The study, as the sub-title denotes, raises a number of interesting 
questions which deserve closer attention and merit serious consideration 
by those who are engaged in the quest for New International Economic 
Order. The Conferences such as the UNCTAD, the independent com- 
_ missions such as the Brandt Commission, some special sessions of the 
United Nations General Assembly devoted exclusively to the considera- 
tion of these issues, the work of the United Nation’s Commission on 
International Trade Law and finally the North-South Summit held at 
Cancun, Mexico, in October 1981 followed by South-South Consulta- 
tions in New Delhi are aimed at ushering an International Economic 
Order based on justice and equality. The author of the book under 
review, while drawing upon and benefiting from the reports of these 
deliberations, has confined his work to examining the legal issues arising 
out of expropriation of foreign property. 


Political independence without economic independence was not 
of much avail and the newly independent nations of the third world 
soon realised the need for restructuring the national economy. They 
soon embarked on the path of attaining self-sufficiency in industry and 
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agriculture. To give effect to the plans and programmes of restructur- 
ing the national economy, it was necessary to nationalise foreign 
industrial undertakings. While the sovereign state had the power to 
permit the foreign business to continue to operate, subject to such 
conditions and restrictions as are expedient in the interest of the 
national economic goals, it also could as and when neccssary acquire 
requisition or confiscate it. However, in terms of the established norms 
of international law, schemes of nationalisation or expropriation 1.¢. 
cases involving acquisition or requisitioning of foreign property should 
provide for compensation to the owner of the property so deprived. 
Thus nationalisation or expropriation was not always outright 
confiscation. 


The author, in Chapter II, examines the conceptual problems con- 
cerning the meaning of the terms, taking, acquisition, requisitioning, 
nationalisation, expropriation and confiscation. In the context of 
defining and delineating the ambit of a sovereign State’s power of 
regulating foreign business he examines the various forms of restrictions 
that a nation may impose to show that every and any interference with 
foreign business does not amount to expropriation. ; 


In the next chapter the author examines the question as to whether 
the industrial concerns of the erstwhile home countries enjoying certain 
business concessions in the colonies were in the nature of proprietary 
rights. He further examines the question whether grants of such con- 
cessions amounts to a contract between the grantor and the grantee 
and the possible implications of such relations in the context of State 
responsibility, whether unilateral termination or modification of con- 
cession contracts is justified and if so in what cases. Ifsuch an action 
is not justified then what is the remedy open to an aggrieved party. In 
this context, he not only examines the development of the law but also 
refers to a number of recent instances. He thinks concessions in the 
very nature of things are a unique kind of proprietary rights in a 
business. He, therefore, concludes as follows : 


“This expropriation of concession is not in the usual sense of 
- the term, that is, taking over of the property of some one. 

It is an act of annulment, rescinding or modification of the 

concession contract, usually by a legislative measure.’’! 


The students of Constitutional Law will see a clear analogy here 
in what we know as the legal and Constitutional protection to private 
property against government control of property by the means of 
nationalisation, expropriation, taxation and confiscation. The power 


, a a. 
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of Parliament to regulate by law trade and business including the power 
of partial or complete nationalisation of a business and the power 
under the erstwhile Article 31 of the Indian Constitution of deprivation, 
acquisition and requisitioning of private property in public interest and 
on payment of compensation were nothing but ways of expropriating 
private property by the State. Article 31A expressly recognises the 
power of legislature to annul, rescind or modify by legislature measures, 
arrangements entered into between the erstwhile colonial rulers and 
certain individuals. Abolition of zamindaries, jagirdaries, talukdaries 
and other forms of intermediary interests in agricul land holdings 
is an instance on the point.? 


As in municipal law so in traditional international law, public 
purpose and payment of compensation were the two principal con- 
ditions precedent to any measure of expropriation. Likewise, the 
questions as to just, full, prompt, adequate, fair and effective compen- 
sation were as much relevant in expropriation under the international 
law as they were in Constitutional law. The author examines these 
questions as they arose in various well known instances and then places 
the entire discussion in its proper perspective in the light of the views 
expressed at the North-South dialogue. He also refers in this connec- 
tion to the relevant provisions in the Charter of Economic Rights and 
Duties of States and the work done by the United Nations Commission 
on International Trade Law on the New International Economic Order. 


The students of public law are familiar with what is known as the 
rule as to exhaustion of alternative remedies. The rule requires that 
you cannot invoke the writ jurisdiction of the High Courts unless you 
have exhausted the alternative remedies, if any, available to you. 
Likewise the local remedies—Rule in International Law requires that 
the ‘‘foreigner whose property has been expropriated cannot invoke 
diplomatic protection of his home State, nor can the latter institute 
international proceedings, unless local remedies have been exhausted 
and found inadequate or there is denial of justice.’ ’% 


The next chapter, therefore, deals with the scope of applicability of 
the Local Remedies Rule in cases of appropriation. The author begins 
by examining the rationale of the rule and cites cases where the applica- 
tion of the rule may be dispensed with. 


The next chapter is a case study of the treatment of foreign invest- 
ments in India. The author shows how the national policy with regard 
to encouragement of foreign investments and the extent of protection 
against expropriation had been formulated. Here the author reproduces 
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quotations from the Prime Minister’s and the Finance Minister’s speech 
in Parliament but omits to give references to enable the readers to 
persue the matter further if need be. This is a minor omission. The 
author successfully shows how the policy accepted by the Government 
of India was in accord with the norms of international law. The author 
shows, after analysing the provisions of various laws nationalising 
foreign investments in India, that the Government and Parliament duly 
respected and accepted the norms of international law. In all cases of 
nationalisation of foreign investment in India, the government assured 
fairplay and fair deal to the expropriated persons and provided them 
with prompt compensation. 


The author concludes as follows : 


‘‘India has not embarked on nationalisation for the sake of it 
and does not believe in it. Ina few cases where nationalisa- 
tion has taken place, these were for reasons of public interest 
and fair, prompt and effective compensation has been paid.’’4 


The author has succeeded in his aim of stating the principles 
governing compensation for expropriation of foreign property. He has 
rendered commendable service for the guidance of those who are engag- 
ed in the task of formulating a code which may be universally acceptable 
to all nations in a world divided between the rich north and the poor 
south—which we hope shall not remain for long as poles apart. The 
traditional international law in this respect has undergone substantia] 
changes, the modern international law, as the author puts it, is ina 
state of flux. The United Nations and, under its auspices, a number 
of organs and agencies are working to give an acceptable shape to the 
New International Economic Order. Dr. Jain’s work merits attention 
and his views deserve serious consideration. 


M. L. UPADHYAYA 
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LAW OF ARBITRATION: by NATHUNI LAL, Eas‘ern Book Company, 
Lucknow, 4th Edn. 1983, pp. 715 Price Rs. 85/- 


As practitioners we have always relied upon Russel on Arbitration 
and the latest edition (20th Edition) of Russel on Arbitration is available 
at the cost of Rs. 700/- which is so exorbitantly priced that it would be 
beyond the reach of the average lawyer in India. 


As against that, Nathuni Lal’s Law of Arbitration is a complete 
book and deserves to be recommended for those who practise the law of 
arbitration. 


The brief history of the arbitration in Ancient Asia, Medieval India 
and British India has been well stated briefly in the preamble. The 
book is really complete and fully up-to-date and the kudos go not only 
to the author but also to Justice Mahavir Singh who has revised the 
book. 


The notes on important topics like ‘‘awards indefinite and incapable 
of execution” and illustrations of “‘illegality on the face or not apparent 
on the face of award” are very well illustrated and deserve special 
mention. 


The publishers would have done well if they had not included the 
foreword which was written by Justice V. Ramaswami as far back as. 
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May 16 1967 and the author’s preface to the first edition which was 
written as far back as May 16, 1957. 


The law of arbitration has been developing fast in our country and 
it is quite possible that arbitrations may be considered as an alternative 
to courts. Not the Arbitration Act as it stands today which is a 
simple borrowing from the law of arbitration in England but something 
more and well adjusted to the demands of the Indian litigant from all 
sections of society including industrial arbitrations. 


However, Law of Arbitration as it stands today is a statute which 
has received interpretations from time to time from Courts in India 
who have mostly borrowed and delivered judicial opinions from 
English Precedents. The book, as can be seen in one glance, is an 
up-to-date edition, well annotated and well indexed and the work 
of revising must have been a tremendous job for Justice Mahavir Singh 
and he also needs to be congratulated for making the book up-to-date. 


I wish that having regard to the reasonable price of the book all 
lawyers will subscribe for the same, ad I am sure, it will be useful for 
practitioners. 


ANIL MEHTA 


HINDU FAMILY LAW AND SOCIAL CHANGE, by Dr. T. K. 
Tope, University of Bombay, 1982, pp. 118. Price Rs. 21, 


The book under review namely “Hindu Family Law and Social 
Change’! by Dr. Tope is a collection of legal essays delivered in 
Dr. P.B. Gajendragadkar Endowment Lecture series organised by the 
Bombay University in 1978. 


This slender but scholarly volume contains in all five lectures. They 
encompass the different aspects of Hindu Family Law, such as joint 
family, joint family property, marriage and divorce. The changes that 
these institutions have undergone right from the vedic times to the pre- 
sent day have been neatly presented. The common theme that runs 
throughout this book is the irresistible desire to determine the relation- 
ship between law and society or the relation of “‘law to life’’. 


The first lecture as the title itself suggests deals with the adaptibility 
of Hindu law to the changing needs of Hindu society. A ‘‘discussion 
on law and social change’’ says Dr. Tope has two sides :2. ‘‘First, it 
must be made clear that the existing legal system may have the capacity 
to adapt itself to the changes in society. Secondly, “‘the role of law to 
bring about social change’. In the former, if the system lacks capacity 
then it becomes necessary to change the system itself. In the latter case, 
according to the author, law has to play a positive role with a view to 
bringing about social change. 
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The fact that Hindu Law and Hindu society have never been static 
is amply evidenced when one looks at the forces of change even during 
earlier times. A few instances cited by the author show the efforts of 
the ancient law-givers to bring law in conformity with the changing 
needs of the Hindu Society.2 Necessity compelled the ancient Aryans 
to have as many sons as possible to fight wars. Therefore, thirteen 
kinds of sons were recognised which had the status of legitimate sons. 
But later, only two kinds of sons viz; the ‘anras’ and the dattaka (adopt- 

ed son) were recognised. Likewise, earlier as many as eight forms of 
marriage were in vogue. Later only two kinds of marriages were recog- 
nised. The practice of ‘Niyoga’ which was once approved by the sages 
was denounced and disapproved by Manu himself. 


The process of secularization of Hindu law gained considerable 
ground during the colonial period.4 The movement of secularization, 
says Dr. Tope, affected the Hindu society more than other sections of 
society. Apart from the impact of Westernization upon the Hindu 
society another factor contributed to the process of secularization. 
This is due to the fact that ““Hinduism has no creed, no dogma and no 
established church’’.® 


Lecture II begins with the concept of Hindu joint family and joint 
family property from historical standpoint and catalogues the changes 
that have taken place in this area till the present time. The essay neatly 
projects the scope of the doctrine of survivorship and the “‘right by 
birth’. The legislative encroachment upon these doctrines by the 
enactment of the Hindu Women’s Rights to Property Act, 1937 and 
the Hindu Gains of Learning Act, 1930 till the passing of the Hindu 
Succession Act, 1956 have -been discussed and commented upon. 
Although Section 6 of the Hindu Succession Act, 1956 has struck a 
severe blow to the rule of survivorship and the “right by birth’’ still it 
has not abolished the operation of these doctrines totally. The interest 
of a male Hindu in a Mitakshara coparcenery who dies after the pass- 
ing of the Hindu Succession Act devolves upon the surviving mem- 
bers of the coparcenery. It is only when the deceased had left him 
Surviving a female relative mentioned in class I of the schedule or a 
male relative, specified in that class who claims, through such female 
relative that the interest of the deceased in the Mitakshara coparcenery 
property would devolve upon these heirs and the rule of survivorship 
will not operate. It may by mentioned here that in Kerala, the rule of 
survivorship and the “‘right by birth’’ have been abolished by the Joint 
Hindu Family System (Abolition) Act, 1975. 


Lecture III deals exclusively with the property rights of Hindu 
women. The concept of stridhan, its extent and the modification in the 
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law relating to stridhan during the period of Dharmasastra, as expounded 
by commentators and as interpreted by the courts and the Privy Council, 
have been dealt with in logical order. The legislative changes brought 
about by the Hindu Women’s Rights to Property Act, 1937 (now repeal- 
ed by the Hindu Succession Act, 1956) which conferred better rights 
upon the Hindu women respecting the Mitakshara joint family property 
have been discussed and analysed before dealing with the existing law 
on the subjeet embodied in the Hindu Succession Act, 1956. 


The abolition of the ‘limited estate’ of Hindu Women (Section 14 
of the Hindu Succession Act, 1956), the inclusion of a large number of 
simultaneous heirs (as many as twelve out of which there are eight 
females) and the right of a Hindu to dispose of property including his 
undivided interest of the Mitakshara coparcenery property will entail 
many social consequences. Among them Dr. Tope mentions the 
following :§ 


(a) disintegration of the institution of property; 


(b) inadequacy of the ancestral property among the middle classes 
to maintain the aged and other disabled persons; 


(c) Exclusion of the ceiling laws and other legislative measures 
relating to agrarian reforms from the operation of the Hindu 
Succession Act would result in the disappearance of rural 
families, and 


(d) the increase in the tendency of Hindus to make a will might 
give rise to increased litigation. 


The kaleidoscopic changes that have been effected in the Hindu 
law of marriage and divorce form the subject matter of the succeeding 
lecture. Two notable suggesstions respecting the Hindu Marriage Act, 
1955 made by Dr. Tope must be mentioned. The first suggestion 
relates to section 7 of the Hindu Marriage Act which enables a merry 
bigamist to go scotfree if he chooses deliberately or otherwise to omit 
certain ceremonies while marrying a second wife. We all know that the 
Supreme Court in Bhaurao v. State of Maharashtra’ has held that 
solemnization of marriage means solemnization with due customary rites 
and ceremonies. Therefore, when a married person marries. a second 
wife without customary ceremonies he cannot be said to have solemniz- 
ed his marriage. He has not .contracted the second marriage validly 
and hence cannot be convicted for bigamy under Section 17 of the 
Hindu Marriage Act read with the provisions of bigamy embodied in 


the Penal Code. 
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In order to remedy the situation created by the ruling of the 
Supreme Court, the author would like to have an explanation added to 
Section 7 of the Hindu Marriage Act stating that an omission to per- 
form some Of\the essential ceremonies by the parties shall not be 
construed to mean that the marriage has not been solemnized.® Or, in 
the alternative, he suggests for the incorporation of a new section which 
would effectuate i valid marriage if parties solemnize their marriage in 
the presence of reatives and friends etc., with the intention to take each 
other as husband and wife. 

_ The second sugystion relates to section 9 of the Hindu Marriage 
Act which provides the remedy of restitution of conjugal rights. The 
controversy that hascentered round this section, (the manner in which 
and the extent to Wich this provision has been abused may be found 
elsewhere, should curids readers like to know on the subject®. Paras 
Diwan says that all oveithe world the jurists and sociologists are of the 
view that the remedy \f restitution of conjugal. rights should be 
abolished!®, Dr. Tope Sygests the dropping of this section (Section 9 
of the Hindu Marriage Act) from the statute as in his opinion such a 
step would be in accord wh, the “‘modern notions of equality”.11 It is 

_ interesting to note that at tis time of writing Justice P.A. Choudary of 
the Andhra Pradesh HighCourt has handed down a judgment of far- 
reaching consequences. In ‘reetha v. Venkatasubbiah decided in July 

1983 the Court held that St¢ion 9 of the Hindu Marriage Act is ultra 


vires the Constitution as it Wlates the right to privacy guaranteed 
under Article 21. Justice Chojary ruled : 


‘“But no positive act of sex \n be forced upon the unwilling 
persons, because nothing catonceivably be more degrading in 
human dignity and monstroUo human spirit than to subject 
a person by the long arm of ly to a positive sex act.” 


In the concluding lecture Drfope surveys the various factors 
responsible for changing Hindu ly and Hindu society. He refers to 
the historical and sociological influeks as well as the legislative efforts 
facilitating the process of secularizingye family law. Being conscious 
of the complex problem and the (cate issues involved in bringing 
about socio-legal change in family law, Tope exhorts sociologist and 
jurists ‘‘to play their role in this greatask’’, He Jaments that both 

sociologists and jurists “have assimilaj the principles of their respec- 
tive discipline from western countrieS;ather than looking at our 
legacy and trying to understand the be. He further deplores that 
“sociologists think of modernization itkrms of westernisation and 
jurists think of reforms in law on the patt\ of Jaws in western society’’, 


INDIAN BAR REVIEW 


The survey takes into its stride the question of reforms in Muslin 
law and the Uniform Civil Code. Referring to the opposition of Mus 
lims to the enactment of a Uniform Civil Code, Dr. Tope raises ar 
important question: To what extent minorities should obstruct legisla: 
tion which is in conformity with the Constitution. It is true that 
Muslims—a minority community—are opposing the enactment of a 
Uniform Civil Codec and it is also a fact that they car hold the Govern- 
ment at bay from enacting any legislation which migit encroach upon 
their religious susceptibilities. For, the same Caistitution also gives 
them a fundamental right to profess, practice :nd propagate their 
religion. There lies the crux of the problem. The socio-political 
complex in which the Muslim minority commuity is entrenched in 
India has and will always pose a dilemma for theState. Why and how 
‘this minority community forestalls measures towrds progressive legisla- 
tion deserves to be investigated. It is beyond te confines of the review 
to indulge in the debate. 


All told, the book under review is an attmpt to place the Hindu 
society and Hindu family law in the contxt of social transformation 
taking place all around. The Hindu Weltanshaung has shown a remark- 
able tendency to adjust and adapt to the cknging needs of time. The 
process of transformation, the pulls and fessures exerted on traditional 
family institutions, the assertions of incVidualism, the change in the 
cultural and social climate and law’s resonses to these challenges have 
been mirrored by Dr. Tope in a clear ar lucid way. The book would 
be useful not only to the legal commury but also to the reformers and 


social scientists. 
S. JAFFER HussAIN 
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LEGAL PROFESSION IN TAMIL NADU : 
A SOCIOLOGICAL SURVEY* 


N.R. MADHAVA MENON, S. RAMA RAO AND V. SUDARSEN 


There can be several approaches to the study of the legal profession 
and contemporary interest appears to be to look at lawyers in relation 
to social change. Of course, such enquiries are particularly rewarding 
in developing countries where social transformation is sought through 
the instrumentality of law. However, such studies are very few 
in India despite the fact that India has an impressive record of 
progressive legislations and an independent legal profession which is the 
second largest in the world. Social scientists somehow neglected study 
of the profession with the result that we do not have even today the 
elementary data on the structure, formation and role of the more than 
2,40,000 lawyers now operating the legal and judicial system at different 
levels in the country. Who are these lawyers? What are their social 
origins, ideological moorings, cultural traits and areas of influence? 
How are they organized and what are their relationships with political 
and economic centres of power? What is the nature, content and orienta- 
tion of their training? What are the services they render and how do 


*In the collection and processing of data, the project was assisted by M/s. 
A. Mariarputham, M. Manohar, R. Narayana Rao, A. Gunaseelan and Lata 
Krichnamurtv. all advocates and nosteoraduate students in law in Madras Universitv. 
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they relate to the needs and goals of society at a given time? Do they 
act as agents of change or brokers for vested interests? How are they 
perceived by themselves, by their clients and by society generally? 
These are important questions for which explanations are to be 
advanced lest the profession should suffer by policies and actions based 
on unverified assumptions and unfounded generalisations of sections 
inimical to orderly democratic change under rule of law. 


The quest for reliable data was felt more intensely since Indepen- 
dence. The Indian Bar Committee (1951) and the Law. Commission of 
India (Setalvad Commission, 1958) had to depend on scanty informa- 
tion for formulating their recommendations on a unified all India Bar 
and on reforms in judicial administration respectively. The Bar Council 
of India Trust formed in 1976 to give research support to the activities 
of the Council could not initiate studies on the profession for a long 
time because of inadequate resources and lack of infrastructure. In 
1981 it was resolved to undertake a pilot study in the nature of a pre- 
liminary survey on the historical, demographic, cultural and structural 
aspects of the legal profession at least in one State which may not only 
give the necessary data but also provide the directions for future studies 
in this regard elsewhere in the country. With the help of few acade- 
mics of Madras University, the Trust undertook a preliminary survey 
of the legal profession in Tamil Nadu and its report is the content 
presented here. 


Tamil Nadu in Southern India represents the major portion of the 
erstwhile Madras Presidency where the British authority was established 
early in the I7th century. The British legal system followed by the 
English model of the profession got set up in Madras by the middle. of 
the 19th century. Madras became the centre of legal education for the 
whole of South India and important legal luminaries, native as well as 
English, came up from this southern metropolis who left their distinc- 
tive contributions to legal developments and national movement through- 
out the sub-continent. 


Today Tamil Nadu is the eleventh largest State in India occupying 
4 per cent of the total land area and 7 per cent of the total population. 
According to the 1981 census the State has a population of 48 million 
of whom 46 per cent are literate. The State is divided into 16 districts 
for administrative purposes and the court system is also organized 
accordingly. Madras is the third largest metropolitan city in the 
country and continues to be the major centre for commercial and 
industrial activity for the entire South. The total number of lawyers 
‘n the State in 1982 is estimated to be 15,500 of whom nearly 425 are 
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women. In 1947 when India gained independence the former Madras 
Presidency which comprised the whole of Andhra Pradesh and part of 
Kerala, besides the present Tamil Nadu, had only 1,677 advocates of 
whom only one was a woman. In 1956 when the present State was 
formed it had about 2,500 lawyers and in 1962 when the Indian Advo- 
cates Act came into force unifying the bar, Madras State (Tamil Nadu) 
had only 4,581 advocates. The number of advocates increased ten 
times between 1947 and 1982. In terms of lawyer population, Tamil 
Nadu ranks sixth in India with Uttar Pradesh, West Bengal, Maha- 
rashtra, Bihar and Madhya Pradesh in the first five positions. 


Methodology Followed 


This report is only a preliminary analysis of the demographic and 
structural data gathered through a questionnaire (See Appendix) 
addressed to a random sample of advocates in the different districts of 
Tamil Nadu. The objective was to gather some basic data and to for- 
mulate some tentative hypotheses based on facts for future organizatio- 
nal and functional studies on the profession. Since the universe of 
research (i.e. the practising lawyers of Tamil Nadu State) happens to be 
too large and beyond the budgetary and time constraints available to 
the project, it was decided to administer the questionnaire among a 
representative sample of lawyers. The sampling method followed was 
mainly the simple random method. It was decided to have about 107% 
of the universe as sample. Since the sample should also represent 
different areas, sixteen different places were chosen for the purpose of 
sampling. (There are 16 districts in Tamil Nadu). In these ‘sixteen 
places the number of questionnaires to be administered was decided on 
the basis of the proportion of lawyers in each place to the total number 
of practising lawyers in the State. Thus the proportional sampling 
method was first used to determine the number at each place. Then the 
live list of advocates was used for random sampling which was 10% of 
the total for each place. For this purpose the live registers prepared 
by the State Bar Council were partially made use of. At the time of 
administering the questionnaires there were about 12,000 lawyers (1976 
figure which in 1982 grew up to a little over 15,000) on the live register 
of the Bar Council of Tamil Nadu. The total number of questionnaires 
collected back after filling up were 1,151. 


There were many difficulties in executing the project. The first 
major problem arose in connection with the selection of lawyers by 
random sampling method. The list maintained by the State Bar Coun- 
cil which was the only source was not updated and carried the names 
of advocates enrolled up to 1976 only. This resulted in the exclusion 
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of a large number of junior lawyers who might have enrolled in the 
period immediately before the survey i.e., 1977-1982. Secondly when 
people were selected from the list by random sampling it was found 
that some were not available in the addresses given and some others 
have left the profession or since died. Finally some of the lawyers in 
the sample refused to oblige by filling the questionnaire or otherwise 
co-operating with the study. In fact when the investigators approached 
the respondents through the good offices of the local bar associations, 
some felt suspicious and others showed contemptuous hostility to the 
entire exercise. Nonetheless a substantial majority of the sample res- 
ponded voluntarily or with some persuasion and gave all details sought 
from them even outside the questionnaire. 


Questionnaires sent in bulk to the office of local bar associations, 
excepting in few places, did not reach the respondents despite repeated 
reminders from the State Bar Council which was assisting the project 
in its organizational aspects. As a consequence the field investigators 
had to visit most of the centres with fresh set of questionnaires and 
individually contact the persons concerned in the court, in the bar 
associations, in their offices or homes sometimes repeatedly to get the 
responses collected. This caused considerable delay and expense in 
completing the field investigation. 


The Demographic Profile 


In absolute numbers India has a very large profession comprising 
over 2,40,000 lawyers increasing at the rate of nearly 12,000 to 15,000 
every year. Of course, all who enrol with the various State Bar Coun- 
cils (there are 16 State Bar Councils in the country) do not practise nor 
all those who start practice continue to be in the profession for the 
rest of their life. It is difficult to assess the actual number of active 
legal practitioners at any given time. The record with the State Bar 
Councils is of two types—one list gives the total enrolment figure and 
another list which is revised every five years or so carries the names of 
those advocates who desire to be in the electoral list of State Council 
elections. According to past experience not even 50 per cent of 
advocates respond to the State Council circular for electoral rolls 
revision. Further, no Council has any idea of the number of lawyers 
who work in law offices for the Government or industry and the bar 
associations do not keep track of them. When one compares the actual 
enrolment figure in Tamil Nadu (15,340 as on 1982) with the live list 
forming the electoral roll (which in 1982 as counted as 8,478) one finds 
that nearly 50 per cent of those enrolled are either not in active practice 
or are not involved in the statutory activities of the profession. 


oe 
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According to the impressions gathered from bar associations and the 
officials of the State Bar Council there is definitely a drop-out rate of 
15 to 25 per cent who abandon the legal profession after enrolment. 
A small percentage of these persons go for full-time teaching and 
research in law and another section may join law related work in the 
public and private sector of the economy. 


Even after giving allowance to this phenomenon of abandonment 
after enrolment, one finds that in absolute numbers, India has an 
impressive lawyer population which is far above the numbers obtaining 
in most countries of the world. Nonetheless, in terms of the number of 
lawyers to the number of people in the country, India is far below in 
the scale. According to the 1982 figures, India has one lawyer for 
every 3,043 people. This, when compared to one for every 400 people 
in the United States and one for every 1,800 in the United Kingdom, 
one finds that legal services are not as readily available to the people as 
may appear to suggest from statistics. 


TABLE I 


Statement showing total number of Advocates on the Rolls of the 
State Bar Councils as on February 1983 
ee ee na oe ne a mene Coenen Sects On ene 
Sr. Name of the State Total number Number of Total 
No. Bar Council of advocates advocates 
enrolled upto enrolled 


31-12-1981 during 1982 
till date given 

1. Andhra Pradesh 10,621 430 (26-8-82) 11,051 
Assam, Meghalaya, 
Nagaland, Manipur 

and Tripura 3,832 190 (25-8-82) 4,022 

3. Bihar 20,888 326 (30-3-82) 21,214 

4. Delhi 7,743 shee ratna eligi 7,743 

5. Gujarat 10,325 772 (30-12-82) 11,097 

6. Himachal Pradesh 1,100 92 (24-11-82) 1,192 

7. Karnataka 9,332 708 (17-12-82) 10,040 

8. Kerala 8,905 100 (13-3-82) 9,005 

9. Madhya Pradesh 15,448 1,101 (24-12-82) 16,549 

10. Maharashtra 24,524 988 (12-8-82) 25,512 

11. Orissa 5,889 rr 5,889 

12. Punjab and Haryana 12,511 mn 12,511 

13. Rajasthan 10,536 794 (18-11-82) 11,330 

14. Tamil Nadu 14,700 525 (29-8-82) 15,225 | 

15. Uttar Pradesh 48,794 ——— 48,794 

16. West Bengal 24,762 276 (8-4-82) 25,038 

TOTAL 2,29,910 6,302 2,360,212 
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The distribution and rate of incre s of lawyers in the various 
States and Union Territories in India is gi en in the table above. The 
table is inevitably incomplete as some State Bar Councils provide either 
incomplete details or provide them after considerable delay. 


It may be seen that so far as Tamil Nadu is concerned, for a total 
population of 48, 297, 456 (1981 census figures) the State has a lawyer 
population of 15,340. This works out to nearly 320 lawyers for every 
one million people or one lawyer for every 3,125 persons. This is repre- 
sentative of the all-India average though it is bound to change with the 
differential rate of fresh enrolment as shown in Table I. In Tamil 
Nadu, the average fresh enrolment every year is around 550 advocates 
whereas in Uttar Pradesh it is ten times that figure. 


Lawyers tend to be concentrated in the large cities and district 
towns. In Tamil Nadu the largest concentration is in the capital city 
of Madras where the State High Court is also located. According to 
the ‘active list’ available with the State Bar Council out of 8,478 ad- 
vocates distributed in the 16 districts of the State, Madras city has 
3,237 advocates or nearly 40 per cent of the total lawyer population. 
The same phenomenon holds good for other important towns in the 
State such as Madurai, Trichy, Salem and Coimbatore. The distribution 
of lawyers according to the ‘active list’ with the State Bar Council is as 
follows : 

TABLE II 


Distribution of advocates in the Districts of Tamil Nadu 


Sl.No. Name of district Number of advocates 

Ne ee ee 
1. North Arcot 403 
Zi. South Arcot 483 
<F Chengalpattu 917 
4. Coimbatore 466 
5. Dharmapuri ". 4o? 
6. Kanyakumari 332 
ig: Madurai | 993 
8. Nilgiris 46 
9, Periyar 241 
10. Pudukkottai 71 
11. Ramanathapuram 197 
2: Salem 468 
13. Thanjavur 467 
tf. . Trichy 423 
15. =‘ Tirunelveli 327 
16. Madras 3,237 
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The area-wise break-up of the sample studies in the survey is as 
follows : 
TABLE III 


Distribution of respondents to the questionnaire 


Se SO ED ae a ae A ean EnERUnEEnE UD DREERCEa SST 


Sl. No. Area/district Sample size 
Roe ES SS nace o> = 52 Ee ne 8 a eee 
1. Madras 405 
a: Vellore 70 
Le Cuddalore (S. Arcot) 63 
4. Chinglepet 40 
§: Erode ay 
6. Salem 98 
7. Tanjore 2 
8. Dindigul 26 
9. Trichy 33 
10. Kumbakonam 25 
11. Pudukkottai 17 
12; Tirunelveli 58 
13. Kanyakumari 86 
14. Madurai ‘te 
15. Coimbatore 80 

Total 1,151 


The total number of women advocates in the State is 425 which is 
a bare 4 per cent of the total number of advocates in the State. How- 
ever, when one remembers that in 1947 when the country became 
independent there was just one woman advocate in the whole Madras 
State, the rate of increase is impressive. The pattern is not very 
different in the rest of the country as well. The legal profession is 
still a male-dominated profession as it is in most countries of the world. 
According to the latest statistics (1982) in the United States, there are 
now nearly 60,000 women lawyers out of a total of more than 5,50,000. 
Women lawyers practise mostly in the big cities and the survey indi- 
cates that over 50 per cent of them are in Madras city alone. 


Age-wise the survey showed some interesting patterns. Nearly 
56.5 per cent of the practising lawyers in Tamil Nadu are below 35 
years of age. The largest age group is between 26 and 35 constituting 
48.5 percent. This is partly explained by the quantitative expansion 
of the profession in the 1960s and 70s with the starting of more law 
colleges in the State and consequent increase in enrolment. A little 
over 29 per cent of lawyers are in the 36-50 age group and 14 per cent 
are above 51 years. ie 
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In terms of religious composition, legal profession has 84 per cent 
Hindus, 9 per cent Christians, 6 per cent Muslims and 1 per cent be- 
longing to other religious denominations. 


It is revealing to find that 61.6 per cent of Tamil Nadu lawyers are 
from backward classes while 30.15 per cent only are from forward 
castes classes. This is a revolutionary change particularly in a State 
where the legal profession was till about independence the near absolute 
prerogative of the forward castes of which Brahmins formed the 
majority. Scheduled Castes and Tribes still account for a mere 2.2 per 
cent of the lawyer population. 


Most of the lawyers practising in Tamil Nadu belong to the State 
itself (94.53 per cent from Tamil Nadu) and only 5 per cent are from 
other States. Nearly 75 per cent of lawyers have Tamil as their 
mother-tongue while 16 per cent speak other Indian languages. Nearly 
87 per cent of lawyers practising in Madras city are from outside 
Madras, a substantial number from Tanjore (10 per cent). 


Excepting in Madras, majority of the respondents stated that they 
practise in the Munsiffs’ Court and Magistrates’ Court. People practi- 
sing mainly in the District and Sessions Court formed the second largest 
group. In Madras, as can be expected, most of the respondents indi- 
cated that they practise in the High Court. 


Education and Experience 


Of the total sample of 1,151 advocates, 6.8 per cent are holders of 
Master’s degree while among the rest 55 per cent are graduates in arts 
subjects, 27 per cent in science subjects and 6.5 per cent in commerce. 


Majority of the advocates had passed their examination in third 
division (i.e. 35 per cent to 50 per cent marks) in their basic degree as 
well as in their law degree. It is interesting to note that unlike other 
professional courses, law colleges receive the bulk of third divison gra- 
duates most of whom would not have got admission in other post- 
graduate courses any way. In law examinations too the same academic 
record is retained by most students. In Madras till recently first divi- 
sion in law examination was a rarity and second division was reserved 
to those much above average who ordinarily did not exceed 5 to 10 per 
cent of the total successful candidates in any examination. The pattern 
however, has changed in recent times. 


How did they come to choose legal education? By and large, rela- 
tives who are in the profession directed people to join the law course. 
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In fact it was found that at least 29 per cent of the respondents had at 
least one member of the family already in the legal profession most of 
whom as practising lawyers and some as judicial officers. Many law- 
yers still rely on family connections to develop their practice; some go 
by caste references to senior advocates and others by political 
affiliations. 


It is also interesting to note that more than 50 per cent (50.3%) of 
respondents did not consider their legal education at college to be of 
any help in building their practice at the bar. 


Organization, Income and Specialisation 


There is an increasing tendency now discerned, at least in many 
cities, of new entrants to the profession managing to find their own 
moorings independently without institutionally involved in training as 
a junior advocate with an established lawyer or law firm. This pheno- 
menon was relatively unknown in earlier times. In fact in Tamil Nadu 
prior to 1967 when the Advocates Act dispensed with the requirement 
of apprenticeship, it was essential for new aspirants to undergo training 
as an apprentice lawyer for 13 months during which they were 
expected to attend lectures on procedural subjects organized by the 
State Bar Council and pass written examinations conducted by the 
Council periodically. This ordinarily provided opportunities for young 
advocates to get acquainted with senior advocates and select a proper 
office for him to join when enrolled. How did the change, brought 
by the Advocates Act, affect the professional prospects of lawyers parti- 
cularly from the mofussils and those belonging to weaker sections is a 
matter deserving closer study. 


The present study, however, revealed that 61.16 per cent of advoca- 
tes started their career as juniors in the chambers of senior advocates. 
How did they come to identify or select a particular senior? The 
replies indicate that the bulk of them got introduced through the re- 
commendations of common friends and a small percentage (23 per cent) 
became juniors of senior advocates who happened to be their relatives. 
The fact that majority of people have started their career as juniors 
has a positive correlation to their impression on the usefulness of 
apprenticeship and the degree to which they were benefited in the pro- 
fession out of their experiences during that period. Nearly 64 per cent 
of such people confirmed the utility of such training and 62 per cent 
of them categorically stated that whatever principles of professional 
ethics they had learnt, they did so from their seniors during the period 
of their association with them. Table IV below gives an analysis of 
responses on the nature of practice and how it commenced. 
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The table also indicates that in Tamil Nadu today 60 per cent law- 
yers are practising independently whereas nearly 27 per cent are in 
partnership with others and one per cent each in Government or in 
corporations. 


Among the senior advocates who happened to come in the sample 
covered under the survey, 22 per cent indicated that they have juniors 
working under them, the majority of whom (56 per cent) were related 
to them. Of these, 10 per cent only stated that they make payment to 
their juniors. In respect of the amount of payment they give to their ~ 
junior advocates, 17 per cent of the seniors (i.e. of the 10 per cent who 
responded to the question) indicated a pay range of Rs. 101 to Rs. 250 
per month and 2.8 per cent responded stating that they pay Rs. 500 or 
more per month. Four per cent respondents stated that they do not 
pay their juniors. Nearly 10 per cent indicated that they pay their 
juniors less than Rs. 100 and 12 per cent stated that their payment was 
in the range of Rs. 250 to Rs. 500 per month. Surprisingly 90 per cent 
of those surveyed (of course, many of them may be junior advocates 
themselves or others who do not keep juniors) did not answer the 
question and, as such, one may not be too sure about the results as 
representative of the general pattern prevailing at present in Tamil 
Nadu. However, our investigators through their personal contact and 
observation in Madras city reported some shocking information about 
the payment and working relationship some raw juniors receive in the 
profession. Two of them reported that some young advocates parti- 
cularly those from outside the city are engaged by some seniors on daily 
wages ranging from Rs. 5 to Rs. 15 depending on the nature of work. 
They are assigned all types of work which involve running about in 
different offices and pushing files and papers as well as attending phone 
calls or receiving visitors to the senior’s office. The condition is so 
Pitiable that many of them run away as soon as they find any better 
job or placement with another senior. 


The survey attempted to assess the income of advocates through a 
variety of questions intended to cross-check the information. The 
analysis is provided in Table V. 


There is a general impression that advocates make lot of money 
and that the legal profession is to be included in the high income 
bracket with doctors, engineers and film stars. This is proved to be in- 
correct from the Tamil Nadu study. Maybea handful lawyers at the 
Supreme Court and few High Courts have a monopoly of high income 
litigation and, therefore, earn enormous wealth by means fair and foul; 
but, by and large, the bulk of legal practitioners today, taking into 
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consideration the rate of inflation and the risks and insecurity in their 
professional career, are just surviving as any other average citizen in 
the country and economists might include them in the lower middle 
class category. One advocate in the course of the survey told the 
investigator that the socio-economic status of the lawyer can be rightly 
assessed from the dowry he can command in the marriage market, 
which, according to him, is far below than that of a doctor, engineer or 
civil servant. 


The data gathered (Table V) indicates that 40.5 per cent of advo- 
cates earn less than Rs. 500 per month and 30 percent earn between 
Rs. 501 and Rs. 1,000 per month. The large majority of people collect 
their fees in cash and less than 20 per cent collect it through cheque. 
Few suggested that they get their fees from clients in kind, may be in 
goods or services. (Table V) 


Compared to the poor income they derive from legal practice, it is 
surprising to find that most of them are happy to be in the profession. 
It was asked whether they would leave the profession if they were 
offered jobs with salary above Rs. 1,000/- per month and 50 per cent of 
them (mostly earning below Rs. 1,000/-) answered in the negative. 
This is indicative of the fact that income is not the determinant variable 
in legal practice and prestige, freedom etc. may have decisive influences 
in attracting more and more people to legal profession. This view is 
further strengthened by the fact that in answer to another question on 
overcrowding at the bar, the vast majority (84 per cent) who felt the 
profession is overcrowded nevertheless wanted to continue in practice 
and did not want to leave it for other more remunerative occupations. 


The data reveal some surprising correlation between the caste of 
the advocate and the income he derives from legal practice (Table VI). 


In the case of Backward Classes 24 percent of respondents fall 
under the income category of Rs. 500 or below, while in the same cate- 
gory the ‘Forward Castes’ form only 9.9 per cent. In the income cate- 
gory of Rs. 2000/- and above, the Backward Classes form 2.4 per cent 
as compared to 4 per cent of the ‘Forward Castes’. These figures, of 
course, have to be viewed in relation to the fact that among the res- 
pondents 60 per cent belonged to Backward Classes and 30 per cent to 
‘“Forward Castes’’. 


On further break-up of the data one gets the following picture: 
Among Backward Classes 51.5 per cent earn less than Rs. 500, 32.5 per 
cent earn between 500 to 1,000, 12 per cent earn between 1,000 to 2,000 
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and 3.7 per cent earn more than Rs. 2,000 per month. Among the res- 
pondents belonging to ‘Forward Castes’, 30 per cent earn less than 
Rs. 500/-, 33 per cent earn between 500 to 1,000, 23 per cent earn 
between 1,000 and 2,000 and 12.5 per eent earn more than Rs. 2,000/- 
per month. This association of income with Class/Caste groups is not 
so evident in respect of religion of the respondent. 


There is an increasing tendency among the lawyers particularly in 
major cities towards specialization in one or more areas of legal work 
though in the mofussils the general practitioner is still the dominant 
feature. Nearly 30 per cent of advocates do not go for specialisation 
and they practise in the civil, criminal and other courts. However the 
majority of lawyers (54 per cent) do specialise in one or other areas of 
legal practice. Amongst them a substantial majority (516 advocates 
out of 1151) indicated that they generally take up civil cases while 
340 advocates regularly attend to criminal work. 58 advocates stated 
that they specialize in tax and revenue work whereas 83 showed their 
preference for labour adjudication. A small number of 57 advocates 
in the sample surveyed specialize in constitutitional litigation. The 
table (Table VII) gives the region-wise break-up of the specialization 
of advocates in Tamil Nadu. 


Advocates are presumed to be members of professional associations 
like bar associations and social organizations in the area in which they 
are practising. According to the survey 58.8 per cent of respondents 
were found to be not members of any professional organization. Only 
26 per cent of advocates become active members of local bar associa- 
tions. Half the total number of advocates covered by the survey do not 
feel useful to be a member of a bar association at the local or district 
level. They feel equally so with membership of social organizations 
as well. Over 58 per cent of advocates hold the view that it is not 
professionally advantageous to be members of voluntary and social 
organizations. 


When asked about the role of the Bar Council of India and the 
State Bar Council in professional management and advancement, half 
the total number of advocates who responded to the question expressed 
dissatisfaction with their working. While 40 per cent were satisfied 
with the functioning of the State Council only 30 per cent showed © 
approval of the functioning of the Bar Council of India. Nearly 24 
per cent of respondents expressed no opinion suggesting either their 
ignorance of these bodies or indifference towards them. 


Asked about the political involvement and activity of advocates, 
the responses showed that the vast majority of them (71.6 per cent) keep 


INDIAN BAR REVIEW 


vS'TE 89°8T LE“LZ S6°€S (%) 


9 8s LS €8 gs OTS Ove SIZ STE 179 [R01 
vcl €¢ OS vp ve gol 88 18 L8 LOZ SeIpeN 
SZ I — 8 ¢ tb 61 ¢ a6 ES 10} BqUIIOD 
cl I I ¢ 9 8Z ve 8 Zl (49 Ieinpey 
ve = I v 4 LE 97 67 TE 97 lrewnyzeKuey 
ST =i a 4 I 67 €Z S ET OF I[9AfounsL YL, 
v “3 = ~ aa IT 8 L v 9 reyyoy npn 
L oF - (4 ¢ eT s z 8 ST wenoyequin sy 
IT T a e (4 6l L 6 cl cl ASIII, 
v <n => = I | 4 I € ¢ 8I [nsipurd 
ral —_ = “re € ¢ p I el L s10fueL, 
Iv I = € ¢ 67 02 oI 9€ OV Wa[®S 
0¢ a2 (4 ré I 67 ST L 07 O€ opoiq 
vt — ct — I ET ST 6 cI 61 jndajsueyD 
el 2 T v C 9¢ LZ 14 SI vYV olojeppng 
6 I I v = 4 €c (K4 Ee SZ SIOTIA 
<r ar (4 Cc am C Sc L (4 IZ oI0WSq 
[euonn} XB} 
‘VN | SI0410 “suo NOG] “AOU [IAI = PeUTWTID ‘WN ON Sox 

Meee ee eee acc a a a i poAdAIns 
{ svole WU { oziperseds Ady} OG Sseoly 


90199¥1d [Vso] Ul UONBZI[BIIIdS 


WA WIdVviL 


away from active politics. Of those who are involved in party politics 
(24 per cent of the total) nearly 9 per cent advocates are office- bearers 
of one or other political parties and 21 per cent members. — 


Working Environment and Urge for Professional Improvement 


The essential equipment of every legal practitioner is a law library 
of books, reports and periodicals. In olden times, this used to be in- 
herited from elders in the family with whom the juniors learnt their 
practice. The bar room library or the court library also provided 
assistance to the less fortunate members of the profession. 


The survey revealed some interesting facts on advocates’ library in 
Tamil Nadu. Nearly 35 per cent of lawyers have no personal library 
whatsoever. Of the 63 per cent who own library of some kind, 5.5 per 
cent have less than 100 volumes and another 5 per cent have 500 or 
more volumes in their library. The legal periodicals generally subscri- 
bed are Madras Law Journal, All India Reporter and the Law Weekly. 
Even those lawyers who own some sort of library facility indicated 3 that 
they do make use of the bar library. Most of the lawyers are unaware 
of the Bar Council of India Journal and the library development seheme 
of the Bar Council of India Trust. 32.5 per cent of lawyers who keep 
personal libraries stated that they spend a maximum of 15 per cent of 
their income on purchase of books and periodicals while 1.8 per cent 
suggested that they spend over 25 per cent of income on library. | 


Questions relating to para-legal support through munshis, clerks and 
touts revealed some interesting facts. Despite the fact that majority of 
lawyers earn less than Rs. 1,000/- per month from the profession 85.5 per 
cent of them feel that a clerk is essential for their functioning. How- 
ever, only 62.5 per cent of them do really have clerks, some full-time 
and some part-time. Clerks collect their income in 31 per cent cases 
from clients while in 63 per cent cases they are paid monthly salaries 
by the lawyers themselves. Most lawyers choose their clerks through 
personal contact at the bar whereas 23 per cent indicate that they had 
them through recommendation. 


A substantial section of advocates (77.5 per cent) recognized the 
existence and utility of touts and at least 50 per cent of them conceded 
that majority of advocates make use of the services of touts. 


What is the nature and source of clientele and what type of ser- 
vices they seek from lawyers? The questionnaire elicited some interes- 
ting information in this regard. According to the data the major 
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~ sources through which advocates receive their clients are (1) friends and 
relatives (about 23 per cent of work); and (2) touts and contacts (nearly 
20 per cent). Political party and trade union affiliations provide 6 per 
cent of clientele. About 23 per cent lawyers feel that their own pro- 
fessional reputation is responsible for attracting clients to them. There 
is evidence of some positive statistical correlation between the caste of 
the advocate and the source of his clientele. 


Data on the occupational categories of the litigants reveal that 
farmers feed the lawyers with the maximum number of cases followed 
by small business people, landlords and tenants and salaried employees. 
Money-lenders as a group contribute a substantial portion of work to 
the legal profession. There is a significant correlation between the 
income of the lawyer and the occupational category of the client which 
indicates that people from particular occupations form the major 
clientele for certain income-group of lawyers. Table VIII gives an 
idea of the relationship lawyers in different income brackets have with 
the class of clients. 


It is found that the middle and lower middle class are the major 
customers of most lawyers. For few lawyers in the high income group, 
the clients come from upper classes including corporations and govern- 
ments. The opinion of lawyers on the ability of poor people to seek 
justice through courts is generally skeptical. About 46 per cent of the 
respondents stated that they have done legal aid cases. However, nearly 
33 per cent of lawyers feel that not even 5 per cent of the lawyers in 
their respective places of practice are giving free legal aid. Among the 
lawyers who answered that they have done legal aid cases, nearly 23 per 
cent stated that the number of legal aid cases they did during the last 
two years would not exceed ten. The remaining 77 per cent of advo- 
cates presumably are not involved in even this limited work on legal aid 

to the poor: 


Most lawyers hold a very poor opinion of the legal education they 
had in the law college. Nearly 20 per cent advocates feel that it did 
not help them at all for their profession whereas more than 50 per cent 
feel it to be of some little assistance. Only 26 per cent consider it to 
have been of considerable help in their practice. Table IX gives a 
break-up of the responses received in this regard. 


Problems and Challenges to the Profession 


At the end of the questionnaire, respondents were asked to give 
their comments on the state of the profession and its problems. Over 
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TABLE IX 


Legal Education and Practice 


Education in Law College Helped 


Area > | A lot Little Not at all Not answered 
Egmore 9 13 7 | 
Vellore 9 40 20 1 
Cuddalore 21 30 12 os 
Chengleput 10 19 10 1 
Erode PBs yn) 9 1 
Salem 26 49 19 4 
Tanjore 10 8 3 — 
Dindigul 6 15 5 —— 
Trichy 6 15 9 3 
Kumbakonam 5 13 4 3 
Pudukkottai 4 9 3 1 
Tirunelveli 16 30 6 6 
Kanyakumari 30 42 8 6 
Madurai 15 36 18 3 
Coimbatore 25 39 13 3 
Madras 92 196 74 13 
Total 306 579 220 46 
(%) 26.59 50.30 19.11 4.00 


500 respondents (nearly 50 per cent of the sample) wrote down their 
comments, some so detailed as to cover several additional sheets. Some 
of them along with the problems gave suggestions of what they consi- 
der to be appropriate solutions therefor. Table X below gives a list of 
these opinions classified on the basis of the issues they are commenting 


upon. 
TABLE X 


Analysis of general comments given by respondents 


Sl. No. _ Comment Frequency 
a SSIES TSS SE ST SS SER oa a eee re 
Welfare measures needed a7. 


1 

Fa Corruption and inefficiency in the Judiciary 64 
3. Political and Governmental interference in Judiciary 31 
4 Upperhand of Police | 3 
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5.. Exclusion of lawyers from tribunals not correct 10 
6 Only practicing lawyers for Judicial posts 13 
7. | Frequent changes in law should be avoided es 
8 Profession dominated by and fit only for the ‘haves’ 30 
9 Concentration of cases in a few hands 14 
10. Profession non-remunerative 18 
il. | Juniors are not paid 32 
12, Lack of encouragement and training to juniors by seniors 30 
13. Employment opportunities for Law graduates should be increased 11 
14, Profession has lost its prestige/status/standards 59 
15. Profession lost its utility 7 
16. Nationalize the profession 14 
17. Compulsory retirement for lawyers 8 
18. Touts and unethical competition 30 
19. Proper ethical training for lawyers needed 8 
20. Practical training should be given at law college | 10 
21. There should be compulsory apprenticeship 12 
im Lawyers should be screened before enrolment 5 
23. | Changes in legal education required 8 
24. Abolish evening law colleges 5 
2s: Close down law colleges for sometime — 28 
26. Poor people unable to seek justice 43 
"ee Lawyers lack social awareness 12 
28. Changes in the present socio-legal system needed 9 
29. Law as a subject in schools and colleges to be introduced Z 
30. Lack of library facilities 3 


The major problems not included in the list (Table X) on which 
the frequency of answers is fairly high are (i) incompetence of advocates 
(41.7 per cent) and (ii) overcrowding in the profession (68.4 per cent). 
Most respondents are so much obsessed with the phenomenon of what 
they call overcrowding in the bar that many of them recommend closing 
down the law colleges, screening lawyers before enrolment, providing 
more job opportunities for law graduates and compulsory retirement of 
advocates at a certain age. Many advocates feel that overcrowding is 
really a problem at the bottom level and there is concentration of work 
in a few hands at the top. 


Next to overcrowding, the problem identified as serious and chal- 
llenging by most respondents is the incompetence on the part of law- 
yers. This has, of course, a positive correlation to the Suggested reme- 
dial measures such as practical training in colleges, compulsory appren- 
ticeship and qualitative change in the system of legal education. 


INDIAN BAR REVIEW 


A third serious problem that finds greater frequency in the ques- 
tionnaire is the corruption and inefficiency of judiciary. Lawyers con- 
sider that governmental and political influence over judiciary is increas- 
ing. They recommend that judicial selection be made only rom the 
practising bar. 


It is the opinion of several lawyers that the seniors in the profession 
do not encourage nor give training to the juniors. They demand some 
minimum payment to be made to juniors during their apprenticeship. 


There is a strong feeling of insecurity among the lawyers and many 
of them demand welfare schemes as available to civil servants. 


It is surprising to note a large number of advocates holding an 
opinion about the future of their profession which is ‘‘dark and un- 
attractive’. They feel that the profession has lost not only its prestige, 
honour and glory but also its utility to society generally. They argue 
that it is a profession dominated by the rich and fit only for the rich. 
they say that lawyers as a class lack social awareness and the poor will 
never be able to get justice out of the present system. 


To sum up 


Some of the salient findings of the survey may be recapitulated 
here by way of summing up. To be brief they can be listed as follows : 


(1) Profession is male dominated with 97.13 per cent men in it. 


(2) Majority of lawyers are from Backward Classes (61.6 percent) 
though Scheduled Castes/Tribes constitute only 2 per cent. 


(3) Nearly 94.5 per cent of all advocates in Tamil Nadu are from 
the State itself. 79 per cent of them are Tamil speaking. 
10 per cent of lawyers in the State is from one district, namely, 
Tanjore. 


(4) Most advocates have an average or below average academic 
record and only one per cent of them have post-graduate 
qualification. 


(5) In terms of bar experience the group which is the largest one 
has one to five years of legal practice. 


(6) 


) 


(8) 


(9) 


(10) 


(11) 


(12) 
(13) 
(14) 


(15) 


(16) 
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A good proportion of lawyers in practice have their close 
relatives already in the profession. 


An overwhelming number of lawyers are in solo independent 
practice (60 per cent) and another 26.7 per cent are in partner- 
ship with others. 


Majority of advocates started practice as juniors to senior 
advocates. Very few juniors get paid and most juniors work 
without payment. 


Over 70 per cent of lawyers in Tamil Nadu earn less than 
Rs. 1000/- per month. There is a significant correlation 
between the caste of the lawyer and his income. | 


Of the 62.5 per cent of advocates who keep personal libraries, 
5.5 per cent have less than 100 volumes and 5 per cent have 
over 500 volumes. Majority of advocates spend up to 15 per 
cent of their income towards purchase of law books and 
periodicals. 


Though majority of lawyers (85 per cent) believe that a clerk 
is essential for their practice only 62.5 per cent keep them. 
Most clerks are chosen by lawyers through personal contact. 


Nearly 78 per cent advocates recognize the operation of touts 
and 48 per cent believe that most lawyers utilize their services. 


The income of the lawyer and the socio-economic status of the 
client have some positive correlation. 


Only 23 per cent of lawyers are doing legal aid work and that 
too as little as less than five cases a year. 


A considerable number of lawyers believe that poor cannot 
get justice in the present system and the profession is good 
only for the rich and well-to-do people. 


The self-image of the profession is one of inefficiency, corrup- 
tion and over-crowding with little social relevance 
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APPENDIX 
Study on Legal Profession 


This survey directed at practising lawyers is intended to gather 
essential data on the profession for future planning and development. 
It is part of an all India study of the legal profession sponsored by the 
Bar Council of India Trust. 


The information you provide will help in getting a general view of 
the status, organisation and working of the legal profession, the nature 
of the training and the involvement of legal practitioners in social 
change. 


As the study is to be completed soon, we will appreciate if you can 
fill up the questionnaire as you receive it and hand it over to the local 
investigator who will approach you in this connection. Please ensure 
that your answers are as complete as possible. You may answer by 
putting tick mark in the appropriate space within brackets. 


QUESTIONNAIRE 
1. Name: 
femoex. ~Male ( ==) Femaic=at».)- . 
3. Age : (i) 20-25 yrs. ( ) 
(ii) 25-35 yrs. Gris) 
(iii) 35-50 yrs. Gee-2b)! 
(iv) above 50 yrs. (ter) 
4. Reli_ion : 
(i) Hindu (CP) 
(ii) Muslim ( ) 
(iii) Christian it ) 
(iv) Others, (specify) ( ) 
5. Do you belong to: 
(i) Backward Classes ( ) 
(ii) Scheduled Caste ( ) 
(iii) Scheduled Tribe ( ) 
(iv) Not any of the Ab e (se) 


10. 


ee 


-. 


£3. 


14. 
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Home town (Native) 
Mother tongue 


. Place of practice : (Present) 


and past if any 


Education: Year of Passing Division/Class University/College 
B.A. 

B.Sc. 

Post-Graduate 

B.L. (LL.B.) 

M.L. (LL.M.) 

Others (specify) 


. When did you enrol as an Advocate ? Year Place 


Do you have members of your family in the legal profession ? 

Yes ( ) No ( ) 

If yes, specify relationship Father ( ) Brother ( ) 
Uncle ( ) Others, specify ( ) 


Are you related to any judicial Officer, 

sitting or retired ? Yess ) No ( ) 

If yes, state the relationship : Father ( ) Brother ( ) 
Uncle ( ) Others, specify ( ) 


What is the major area of your practice ? 


Civil (3 Criminal ( ) Bath. .«) 
Others, specify 


In which Courts do you practice most ? 


Magistrate’s Courts ( ) Munsiff ’s Court ( ) 


District & Sessions Court ( ) High Court ( +) 
Others specify 


Did you start practice on your own ( ) or with another( =) 
If with another, how did you get to know him ? 


Relation  ( a teacher (| <4) 
Friendship ( ) Other contacts, specify 
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15. Are younowin: (i) independent practice - (2817094) 
(ii) in partnership with other lawyers 

if so, how many ( ) 

(iii) in a corporation ( ) 

(iv) in government practice ( ) 


16. Do you have junior lawyers with you? Yes ( ) No ( ) 
If yes, how did you appoint them ? 


On recommendation ( ) Relation ( ) 
On chance contact ( ) Others, specify 


What amount do you pay monthly to the juniors ? 
Rs. 


17. What is your income from legal practice ? 


(i) Upto Rupees 500/- a month 

(ii) Between Rs. 500/- and 1000/- a month 
(iii) Between Rs. 1000/- and 2000/- a month 
(iv) Above Rs. 2001/- a month 


le 


18. Do you get most of your fees in cash ( ) 


cheque ‘ee 
in kind, say goods or service ( ) 


19. Why did you choose the legal profession ? 


(i) because of the prestige and status involved 


(ii) because of the income and freedom involved 
(iii) because of the psychological satisfaction derived 


A Lea ee 
ee A _ A _ a4 


(iv) because of non-availability of a suitable job 


(v) because of other reasons, specify 


20. How did you know of legal education and prospects in legal! 
profession ? 


(i) From relations in legal practice 
(ii) From newspapers 
(iii) From films, books 


(iv) From lawyers in the neighbourhood 


Ce ee ee 


(v) Others, specify 
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ys 


2h. 


e. 


24. 


a. 


26. 


Would you leave your practice, if 


(i) You are offered a position in the 
trial judiciary with salary of 


Rs. 1000/- p.m. Yes ( ) No ( ) 
(ii) You are offered job in government 
with salary of Rs. 1000/- p.m. Yes ( ) No ( ) 


(iii) You are offered an executive job in 
the private sector with salary of 
Rs. 1000/- p.m. Yes ( ) No ( ) 


Do you specialise in any area of legal practice ? 

Yes ( ) No ( ) 

If yes, what areas Criminal ( (Civil ) ) 
Revenue and tax ( ) Labour ( ) 


Constitutional litigation ( ) 
Others, specify 


How much you think your education at the law college helped you 
in practice ? 


A lot ( ) Very little ( ) Not at all ( ) 


How much your period as a junior/apprentice with the senior 
lawyer helped you in practice ? 


A lot ( ) Very little ( ) Not at all ( ) 


Do you think the profession is overcrowded ? Yes ( ) No ( ) 
If so, on what reasons you hold it so ? 
(i) because there are fewer disputes in Court 
(ii) because of inadequate work 
(iii) because lawyers accept briefs for a very small fee 
(iii) because of concentration of work in few hands 
(v) because of other reasons (specify) 


If you want continuing education (periodical training for all lawyers) 
for the profession who should arrange it ? 


(i) Law College 
(ii) State Bar Council 
(iii) Bar Council of India 
(iv) State High Court 
(v) Bar Association in the District _ 


a a oe 
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fib 


28. 


29. 


30. 


Sin 


oe 
a3% 


34. 


Sey, 


36. 


Sis 


38. 


Are you a member of any professional association ? 


Yes ( ) No ( ) 
If yes, what are those associations ? 


Do you think, belonging to a professional association helps in 
practice ? 


Yes ( ) No ( ) 
Are you a member of any social organization like clubs etc. ? 
If yes, does it help you in the profession ? Yes ( ) No ( ) 


Are you satisfied with the work of (a) State Bar Council? Yes ( ) 
No ( ) (b) Bar Council of India Yes ? ( ) No ( ) 


Are there touts where you practice? Few ( ) Many ( ) 
Nil ( ) 


Do you think the majority of lawyers take the services of touts 
Yesumm) No(- ) 


Do you keep clerks (Munshis) in your office? Yes ( ) No ( ) 
Is a clerk essential for every lawyer? Yes ( ) No ( ) 


What qualification these lawyers’ clerks have ? 


General education ( ) Degree ( ) Para-legal training ( ) 


How are the clerks chosen or selected ? 


By recommendation ( _) By personal contract( _—+) 
By advertisement ( )Hereditary( ) 


Others, specify 
How are they paid? A monthly salary ( ) A Percentage of 


lawyer’s income. ( __+) 
Through the clients ( ) Others, specify 


As a lawyer are you satisfied with your career ? 
Yes( )No( ) 


Do you keep a law library of your own? Yes ( ) No ( ) 
How many volumes you have ? 


What are the major legal periodicals you subscribe to ? 
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a9. 


40. 


41. 


42. 


43. 


44, 


45. 


How much % of your income you spend on library ? 
Peet et 629 T  Pmore C-) 
Do you make use of other libraries? Yes ( YNo( _) 


What are these libraries ? Court library ( ) 
Bar Association library ( ) Library of other lawyers ( ) 


Are you aware of the library development scheme of Bar Council of 
India ? 
Yes ( ) No ( ) 


Do you experience difficulty in English being the language of law ? 
Yes ( ) No ( ) Little ( ) 


Do you think poor people are unable to seek justice in Courts ? 
Yes ( ) No ( ) 
If not, why 


What percentage of lawyers in your town are doing free legal aid ? 


sft J1O%( =) 25% < )majority( \) 


Do you think one objective of legal aid is to help lawyers to im- 
prove their income ? 


Yes +2 No ( ) 


Have you done free legal aid cases in the last 2 years ? 
Yes ( ) No ( ) If yes, how many ? ( ) 


Do you think that non-lawyers can do part of the legal work ? 

Yes ( ) No ( ) Specify what are the services laywers alone 
Shall do ? Indicate yes or no. 

Trial Advocacy ( ) Legal advice ( ) Conveyancing ( ) 
Negotiation ( ) Arbitration ( ) 


Appellate Advocacy ( ) Legal literacy ( ) 
Others, specify 


What are the sources of your clientele? And how much of your 
total work comes from each of the following sources ? | 


Source Percentage of Work 
Relatives and friends( _+) feed 
Through Touts (__) | ee 


Through Contacts(  ) : ae 
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46. 


47. 


48. 


Through political party and Trade Unions ( ) 
On own reputation ( ) 
On reference by,others( _+) 


Through junior advocates and munshis 
Others, specify 


ER ROE ES 
Nene? ee) Na 


Do you keep away from active politics? Yes( )  No( 


If no, are you a member of any Political Party ? 
Yes ( ) No ( 
Are you an office bearer of a Political Party ? Yes ( ) No ( 


From which of the following groups most of your clients come 
what percentage ? 


(a) Occupational Categories Percentage 
(i) Small business ( 
(ii) Farmers ( 

(iii) Labour ( 
(iv) Tenants ( 
(v) Landlords ( 
(vi) Money lenders ( 

(vii) Banks : Corporation ( 

(viii) Government ( 

(ix) Services 


(x) Others, specify ( ) 
(b) Income categories Percentage 
(i) Upper class ( ) 
(ii) Middle class ( ) 
(iii) Lower class ( ) 
(iv) Below poverty line group ( ) 


How do you collect fees from clients ? 


(a) Full fee in advance 

(b) In parts on each day of hearing 
(c) Fee at the end of case only 

(d) At the end of case only 


eT Le Se EN 


(e) Ad hoc collection as the case proceeds 


and 
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49. How did you learn the ethics of the profession ? 


(a) From law teacher (= 39 
(b) From fellow lawyers Cog 
(c) From Senior lawyers Cg 
(d) From Courts ( ) 
(e) From reading and observation (oos9 
350.. What are the major problems in legal profession today ? 
(a) Incompetence and poor quality of service ( ) 
(b) Overcrowding ( ) 
(c) Others, specify A 


51. Any important comment on legal profession ? 


HUMAN RIGHTS AND DEMOCRATISATION OF REMEDIES* 


JusTICcE P. N. BHAGWATI 


f ‘Human Rights and Democratisation of Remedies’’ is a subject of 
great importance at any time and in any society. Ina developing 
society such as ours where around 50 per cent people are living below 
the proverty line and around 70 per cent of the people are illiterate and 
large numbers of men and women are living a life of want and destitu- 
tion, misery and suffering, this subject assumes much _ greater 
significance. In the situation in which we find ourselves the task before | 
us is, and it is a very heavy task, to ensure human rights to large masses 
of people who are suffering untold hardship and misery on account of 
massive deception and exploitation and who cannot live as ordinary 
human beings with basic human seal 

What is needed is an approach to the subject of human rights 
different from the traditional one vociferously adopted by the so-called 
human rights activists who are more interested in attending inter- 
national conferences and seminars and framing high-sounding declara- 
tionsand resolutions than with implementation of human rights at 
grass-root level for ensuring basic human dignity to the poor and the 
weak and making rights meaningful for them. 


Today, more than ever before, what is vitally important is to secure 
enforcement of human rights, because there are millions in this country 


age 
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who are denied human rights and unless we evolve remedies for ensuring 
realisation of these rights by them and relentlessly pursue such reme- 
dies instead of merely talking about them from an elitist platform, 
human rights will remain merely a teasing illusion and a promise of 
unreality. Our entire approach to the subject of human rights must 
net be conference or seminar-oriented, but must be action-oriented. 
And this will not happen so long as human rights movement is in the 
hands of the elite who basically belong to the “‘five-star culture’. It is 
only if the human rights movement is taken up at the grass-root level 
by social activists who are dedicated to the cause of the poor, who have 
a sense of social commitment and who are working amongst the depri- 
ved and exploited sections of Indian humanity sharing their misery and 
suffering, that the seedling of human rights will sprout forth into a 
great banyan tree, spreading its roots far and wide and offering its pro- 
tection and shade to the tired and the exhausted. The human rights 
movement has to be rescued from the hands of the self-proclaimed 
protagonists who only know how to make loud protestations of human 
rights. The spotlight of human rights has to be turned on the half- 
starving millions of our people for whom life is a long never-ending 
vigil and of whom Gandhiji said : 


“. have had the pain of watching birds who for want-of- 
strength could not be coaxed even into a flutter of their 

wings. The human bird under the Indian sky gets up weaker 

than when he pretended to retire. For millions it is an eternal 

vigil Or an eternal trance.”’ 


Human Rights Development in U.N. 


The story of human rights in modern times begins with the Charter 
of the United Nations which included as one of its basic principles, 
promotion and encouragement of respect for human rights and funda- 
mental freedoms. This concern of the United Nations for human 
rights and fundamental freedoms was translated in the Universal Decla- 
ration of Human Rights adopted by the General Assembly on 10th 
December, 1948. The Universal Declaration merely laid down certain 
general principles having moral force and setting the standards for 
achievement of human rights. It did not have the force of law and it. 
was more in the nature of a binding moral commitment, a yardstick of 
international standards and a path-finding instrument. The Preamble 
of the Declaration recited that the member-countries had pledged them- 
selves to achieve the promotion of universal respect for and observance 
of human rights and fundamental freedoms and the Declaration was 
proclaimed ‘‘as a common standard of achievement for all peoples and 
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all nations, to the end that every individual and every organ of society, 
keeping this Declaration constantly in mind, shall strive by teaching and 
education to promote respect for these rights and freedoms and by pro- 
gressive measures, national and international, to secure their universal 
and effective recognition and observance.”’ The Declaration represen- 
ted the first endeavour of the United Nations to elaborate upon the 
normative ramifications of the concept of human rights. Though in 
some of its Articles it dealt with social and economic rights, its grea- 
test emphasis was on the civil and political rights. Of the thirty Arti- 
cles of the Declaration, only seven dealt with economic and social rights 
and curiously enough it made no reference to the right of self-determi- 
nation, a principle which the developing countries consider crucial for 
realisation of a range of other human rights. The reason obviously was 
that the Declaration was drafted at a time when the world was still 
haunted by the night marish experiences of the horrible Nazi and Fascist 
regimes. It was also a world in which majority of the developing 
countries of today were still under the colonial yoke and did not have 
an Opportunity to participate in the framing of the Charter as also of 
the Declaration as they did in the framing of the two subsequent inter- 

national instruments. But the fact remains that the Declaration has 

made a tremendous impact throughout the world inspiring national 

Constitutions and Laws as well as Conventions on various specific rights 

and it has been invoked on numerous occasions by the United Nations 

in support of action on worldwide scale for the solution of human 

rights problem in specific fields as also in regard to concrete human 

rights situations. 


The Declaration was the first of the series of documents intended 
to constitute an International Bill of Rights and it was followed by two 
important Covenants transforming the principles enunciated in the 
Declaration into treaty provisions establishing legal obligations on the 
part of each ratifying country. One was the International Covenant on 
Civil and Political Rights and its Optional Protocol and the other was 
the International Covenant on Economic, Social and Cultural Rights. 
These two International Covenants and the Optional Protocol were 
adopted by the General Assembly on 16th December, 1966, and another 
decade passed before they were ratified by a sufficient number of 
countries to bring them into force. When the number of ratifying 
countries reached 35, the International Covenant on Economic, Social 
and Cultural Rights came into effect as on 3rd January, 1976, and the 
International Covenant on Civil and Political Rights entered into force 
on 23rd March, 1976, together with its Optional Protocol. The extra- 
ordinary point about these covenants is that they are more than treaties 
between two States. They are also binding commitments made in the 
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international arena by a State towards its own citizens and others. They 
are in this respect unique as treaties and represent a new dimension to 
International Law. They demonstrate the dynamic force of the Human 
Rights concept in contemporary history. It isa matter of pride and 
satisfaction for us to be able to say that both these covenants have been 
ratified by India subject, of course, to certain reservations. 


Indian Perception of Human Rights, Elitist 


I shall presently demonstrate the inter-relation between these two 
categories of human rights but let me first begin by saying a few words 
in regard to civil and political rights. One general comment I may 
make in regard to civil and political rights is that unfortunately in India 
we have throughout adopted an elitist approach to these rights. Ever 
since independence, protagonists of human rights have generally devo- 
ted their energies to rights which are immediately meaningful only to 
the upper and middle classes. They have been pre-occupied with super 
structure civil and political rights of urban and rural elite to the exclu- 
sion of other human rights. Even where civil and political rights have 
been enacted in national Constitutions and have been made enforceable 
through the judicial process, it is largely the rich and the well-to-do who 
have taken advantage of the judicial process. In a recent judgment 
delivered by the Supreme Court in the Asiad workers case it was held: 
“The poor too have civil and political rights and the Rule of Law 
is meant for them also, though today it exists only on paper and not in 
‘ reality. If the sugar barons and the alcohol kings have the Fundamental 
Right to carry on their business and to fatten their purses by exploiting 
the consuming public, have the ‘chamars’ belonging to the lowest strata 
of society no fundamental right to earn an honest living through their 


sweat and toil?’”. It is absolutely essential to get out of the obsession — 


with the grandiose concept of human rights and come to the grassroot 
conception of human rights. There are quite a few human rights 
embodied in the International Covenants on Civil and Political Rights 
which touch the people at the grass root level but which have unfortu- 
nately not received sufficicnt attention from human rights activists in 
developing countries. It is also surprising that though Article 7 of the 
Covenant prescribes that no one shall be subjected to torture or to cruel, 
inhuman or degrading treatment or punishment, there are many develop- 


ing countries, India being one of them, which have not included this 


immunity as a basic or fundamental ‘right. It was left to the judiciary 


in India to spell out this vital protection from Article 21 of the Consti-: 


tution. So also Articles 8 to 10 and 14 of the International Covenant 
on Civil and Political Rights which prescribe important human rights 
standards concerning freedom from servitude, right to liberty and 
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rae security of person, freedom from arbitrary arrest and detention, right 
to trial within a reasonable time and pre-trial release, and freedom from 
discrimination in the administration of criminal justice have hardly 
received any attention in many of the developing countries though these 
are the Articles which confer protection on the poor and downtrodden 
sections of the community who constantly come into conflict with laws 
because laws are often used against them for repressive purposes, for 
protection of the vested interests. There also exist the Standard 
‘Minimum Rules for the Treatment of Prisoners which provide elaborate 
and detailed guidelines for the routine protection of the rights of per- 
sons consigned to jail, whether by detention or imprisonment/ There 
is also the Declaration on the protection of all persons from being 
subjected to torture and other cruel, inhuman or degrading treatment 
or punishment adopted by the General Assembly in 1975. There are 
also a number of other standards in preparation and amongst them are 
Draft Principles on Freedom from Arbitrary Arrest dnd Detention and 
Draft Principles relating to Equality in the Administration of Justice. 
There is, unfortunately, not much enthusiasm on any of these matters 
amongst the intellectual elite in India. 


We hardly find human rights activists talking of abolition of bonded 
labour or eradication of untouchability. Are these not problems of 
human rights? May I ask the human rights protagonists, is untoucha- 
bility not a violation of Article 7 of the International Covenant on 
Civil and Political Rights? Does the practice of untouchability not 
involve Harijans being subjected to cruel, inhuman and degrading 
treatment in contravention of Article 7? Is bonded labour nota viola- 
tion of Article 8 which prescribes that no one shall be held in servitude 
or required to perform forced or compulsory labour? It is only recently 
that we find seminars being held to discuss the problem of bonded 
labour. And that has happened entirely because of the initiative taken 


by the judiciary. 
Indian Supreme Court and New Horizons in Human Rights Enforcement 


/ \t was for the first time in Maneka Gandhi’s case that the Supreme 
Court laid down that under Article 21 of the Constitution a procedure 
prescribed by law for depriving a person of his life or personal liberty 
should be “‘reasonable, fair and just’’ and if a law depriving any person 
of his life or personal liberty prescribes a procedure which is unreason- 
able, unfair or unjust, the law would be void. It was relying on this 
interpretation of Article 21 that the Supreme Court held in Hussainara 
Khatoon’s case that the present system of monetary bail was improper 
and laid down for the first time new and more liberal norms consistent 
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with human rights on which accused persons should be released on bail 
pending trial/;The Supreme Court pointed out that a new insight should 
inform our approach in the matter of pre-trial release and if the court is 
satisfied after taking into account on the basis of information placed 
before it, that the accused has its roots in the community and is not 
likely to abscond, it need not insist on a monetary bond with sureties 
and may safely release the accused on his personal bond. ‘The Supreme 
Court thus helped to advance the right in Article 9 clause (3) of the 
International Covenant on Civil and Political Rights which provides 
that a person awaiting trial should be released subject to guarantees to 
appear for trial and took a positive step in the direction of bringing 
about conformity with Article 28 of the Draft Principles on Equality in 
the Administration of Justice and Article 16 clause (2) of the Draft 
Principles’ of Freedom from Arbitrary Arrest and Pee on / The 
Supreme Court also in the same decision in Hussainara Khatoon’s case 
laid down that legal aid to an indigent accused in a criminal trial is 
implicit in the guarantee of the fundamental right enshrined in Article 21 
because any procedure which does not provide for legal representation to 
a poor accused when he is to be in jeopardy of his life or personal liberty 
cannot be regarded as reasonable, fair or Just under an adversary system 
of administration of justice. So far the Supreme Court had interpreted 
the fundamental rights as merely imposing restrictions on the authority 
of the State but for the first time in HMussainara Khatoon’s case the 
Supreme Court invested the fundamental right under Article 21 with | 
positive content requiring affirmative action on the part of the State. 
The Supreme Court also held in Hussainara Khatoon’s case that the right 
toa reasopabht expeditions trial ise oie part of the 
fundamental right embodied in Article 21 and that the State is under a 
constitutional mandate to do whatever is necessary to ensure expeditious 
investigation and speedy trial. The Supreme Court thus recognised 
the right to legal aid in a criminal trial as also the right to speedy trial 
as basic human rights in the field of administration of criminal justice 
and gave them a Constitutional significance. But that was not to be © 
the end of the concern of the Supreme Court in the area of human 
rights. The Supreme Court in a subsequent decision in Francis 
_Mullen’s_case expanded the reach and ambit of right to life enshrined 
‘In Article 21 and held that ‘life’ within the meaning of that Article was 
not confined merely to physical or animal existence but included the 
use of every limb or faculty through which life is enjoyed as also the 
right to live with basic human dignity. The right to basic human dignity 
was thus spelt out by the Supreme Court from Article 21 and it was laid 
down that the State cannot deprive a person of the right to live with 
basic human dignity except by a law which prescribes reasonable, fair 
and just procedure for doing so and since no procedure which deprives 
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a person of basic human dignity can ever be reasonable, fair and just, 
the State is prohibited from acting in a manner which would trench 
upon the basic human diginity of an individual. 


b The Supreme Court in the Asiad Workers case has interpreted 
Article 23 which prohibits every form of forced labour and pointed out 
that force, which would make labour or service, forced labour within the 
meaning of this Article must be construed to include not only physical 
or legal force but also force arising from the compulsion of economic 
circumstances which leaves no choice of alternatives to a person in 
want and compels him to provide labour or service even though the 
remuneration received for it is less than the minimum wage. 


Striking advances have thus been made in the field of human rights 
in this country. The essential focus has been on making basic civil and 
political rights meaningful for the large masses of people who are living 
a life of poverty and destitution and to whom these basic human rights 
have so far no meaning or significance because of constant and continu 
ous deprivation and exploitation. 


Economic Rights as Important as Political Rights 


Now some of the most important jcivil and political rights jare 
enacted as fundamental rights in Part III of the Constitution but it is 
necessary to bear in mind that they cannot and do not cover the entire 
range of human rights embodied in the two International Covenants 
nor even the catena of human rights protected by legislation. Human 
rights are derived from the inherent dignity of the human person and 
they cover every aspect of life and not just a small number of preferred 
freedoms against the State. The enactment of Fundamental Rights and 
the pride of place given to them in the Constitution has been responsi- 
ble to some extent for eclipsing the importance of a vast number of 
other human rights. It is sometimes forgotten that Fundamental 
Rights simply do not exist for large sections of the population in a 
developing country like India. Large numbers of men, women and 
children who constitute the vast majority of people are today living a 
sub-human existence in conditions of abject poverty. What Funda- 
mental Rights are these poor and deprived sections of humanity going 
to enforce? The only solution for making Fundamental Rights mean- 
ingful to these large sections of society would be to remake the material 
conditions and re-structure the social and economic order so that they 
may be able to realise the economic, social and cultural rights. There 
is a close relationship between civil and political rights on the one hand 
and economic, social and cultural rights on the other, and this relation- 
ship is so obvious that the International Human Rights Conference in 
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rf Tehran called by the General Assembly in 1968 declared in a final pro- 
clamation : ‘‘Since human rights and fundamental freedoms are 
indivisible, the full realisation of civil and political rights without the 
enjoyment of economic, social.and cultural rights is impossible.’’ So 
also the General Assembly in Resolution A/32/130 passed on 16th 
December, 1977 reiterated that “All human rights and fundamental 
freedom are indivisible and inter-dependent and equal attention and 
urgent consideration should be given to the implementation, promotion 
and protection of both civil and political rights and economic, social 
and cultural rights,’’ because the full realisation of civil and political 
rights is impossible without the enjoyment of economic, social and 
cultural rights. Jt must be our endeavour to see that every citizen in 
this country is placed in a position to exercise and enjoy the human 
rights embodied in the two Internationa] Covenants. 


Right to Development : Emerging Basic Right 


This is the reason why in the developing countries there is now 
greater emphasis on realisation of social, economic and cultural rights 
for the vast masses of people who are living in want and destitution. 
The focus of human rights in these countries is shifting from civil and 
political rights to social, economic and cultural rights and this is 
assisted by two recent developments which are extremely important. 
One is the decision of the Human Rights Commission that it will also ~ 
examine violations of social, economic and cultural rights (as stated in 
Bulletin of Human Rights Volume 19) and the other is the increasing 
recognition which has now been given to the right to development as a 
human right. It is now realised that the right to development isa 
basic human right without the realisation of which it is not possible 
to enjoy any other human rights. It is not only social, economic and 
cultural rights which are geared to the level of economic development 
prevailing in a country but even the protection of civil and political 
rights is, to some extent, linked with the stage of development in the \ 
country. There can be no meaningful exercise of many human rights | 
in a country where economic resources are scarce and the bulk of the ~ 
population lives below the poverty line or at best on marginal level of \ 
subsistence. The right to development is, therefore, one of the most 
important basic human rights and it constitutes the culminating point 
of the human rights movement. The right to development has now 
received both as an individual and a collective right and in fact several 
international bodies such as the International Commission of Jurists 
have started concentrating their efforts on developing and elaborating 
the various constituent elements of this right to development. I 
feel that if the large masses of people who inhabit the developing 
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countries of the Third World are to achieve full and equal realisation 
of the right to development, it is necessary that they should have 
effective access to: 


— tangible resources to achieve their basic needs of productive 
and equitably paid work, sufficient nutrition, health care 
and hygiene, shelter, energy resources, clean water and air; 


— the necessary intangible resources, especially education and 
information, to enable them better to utilise resources, and 
to participate freely in the process of development; 


— structures of production and government to assure fair and 
equitable allocation of the above resources; and 


— facilities and services to organise themselves to participate, 
monitor, evaluate and review development programmes and 
processes and to hold accountable those responsible for 
their implementation. 


These are the necessary conditions which must be fulfilled if the 
under-privileged segments of society are to be ensured a life of basic 
human dignity on the basis of full participation in the process of 
development and a fair share in the fruits and benefit of development. 


Democratisation of Remedies for Meaningful Implementation of Human 
Rights 


“Jt is not enough merely to make declarations and pass resolutions 
about“ human rights which are essential for full development of the 
human personality. Human rights must be effectively implemented 
and they must not be allowed to remain merely pious declarations., We 
have to fashion new tools and innovate new strategies for the purpose © 
of actualising the human rights and making them meaningful for the 
Jarge masses of our people. We have to democratise our remedies for 
enforcement of these human rights so that they become available to 
every citizen in the country irrespective of his caste, community, 
religion or means. Until about three or four years ago the doors of 
the courts, though theoretically open to one and all, were in reality 
slammed against the poor, for the poor just could not afford to ap- 
proach the courts to enforce their human rights. The enormous delay 
and expense of the legal system effectively barred to the poor access to 
justice. The poor were priced out of the legal system; they were, if I 
may call, functional out-laws. .They had no choice but to suffer, in 
anguished silence and in the despair of helplessness and frustration, 
violations of their human rights by powerful sections of the community, 


ruthless exploiters and even insensate politicians and bureaucracy. ¥ 
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They were often victims of governmental and police lawlessness and 
they were totally without any remedy against this oppression and 
injustice. The Courts were too remote for them and even if they could 
approach the courts, they did not have the social or material resources 
to fight. Even now unfortunately in some parts of the country depriva- 
tion and exploitation continue unabated; the basic human rights of the 
poor are violated; they are denied the basic necessities of life; they 
do not enjoy the right to education and many of them are still 
illiterate. The benefits of social welfare laws-an d_ governmental schemes 
and measures are not reaching them and these benefits are either 
siphoned off by intermediaries or are directed into wrong pockets or 
are confined only to the upper crust. Law is being used against the 
poor for repressive purposes and, in some places, the machinery of 
police instead of aiding the vulnerable sections allows itself to be utilis- 
ed for assisting and perpetuating their exploitation. The rich and the 
powerful rarely get caught even if they commit anti-social or economic 
offences and even if they are caught, they manage to escape from the 
clutches of the law, because they have large material resources. It is 
only the poor and the downtrodden who get entangled in the web of 
the law, for the law seems to be meant only for them and not for the 
rich and affluent and when law is turned against them as an instrument 
of repressson, they do not know where to go or to whom to turn. 
They find that the legal and judicial process is far removed from them 
and they have almost lost faith in its capacity to bring about change. 
But, gradually a revolution is taking place in the legal and judicial 
process as a result of legal aid and social action litigation. 


Access to Justice 


It is recognised on all hands that access to justice is one of the 
most basic human rights and without it the realisation of many other 
human rights may become difficult and in response to the demand for 
access to justice for which millions of our people are constantly and 
‘continually clamouring with a view to protection against violations of 
their human rights, the Supreme Court has thrown the doors of the 
courts open by broadening the doctrine of Jocus standi and making 
it possible for the problems of the poor to be brought before the 
courts. The Supreme Court has in the “Judges Appointment and 
Transfer Case’’ said that though the ordinary rule of Anglo-Saxon 
Jurisprudence is that an action can be brought only by a person to 
whom legal injury is caused, this rule can and must be departed from 
having regard to the massive poverty and ignorance of the people 
and where legal injury is caused to a person or class of persons, who 
by reason of poverty or disability or socially or economically dis- 
advantaged position cannot approach the courts for judicial redress, 
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any member of the public or social action group acting bonafide can 
maintain an application in the High Court under Article 226 and in the 
Supreme Court under Article 32 seeking judicial redress for the legal 
injury caused to such person or class of persons and in such a case the 
courts will not insist on a regular writ petition to be filed by the public 
spirited individual or social action group espousing their cause and 
readily respond even to a letter addressed by such individual or social 
action group. This widening of the rule of /ocus standi and creation 
of new epistolary jurisdiction have introduced a new dimension in the 
legal and judicial process and opened up a new vista of a totally diffe- 
rent kind of litigation for enforcing basic human rights of the poor and 
deprived sections of the community and ensuring basic human dignity 
to them. 


Social Action Litigation 


The courts are now entertaining social action litigation initiated 
by means of writ petitions or even letters addressed by social activists, 
lawyers, journalists, law academics and social action groups and using 
their constitutional power of intervention with a view to ameliorating 
the miseries of the people, arising from repression, governmental law- 
lessness and administrative deviance. The people have come to identify 
the courts as a last resort for the oppressed. The transition from a 
traditional captive agency with a low social visibility into a liberated 
agency with a high socio-political visibility is a remarkable development 
in the career of our appellate judiciary. The courts are now through 
social action litigation forcing the pace of socio-economic change and 
compelling the governments and the bureaucrats to perform their 
constitutional duty of protecting the poor against social and economic 
injustices and ensuring realisation of basic human rights. 


There are all sorts of cases coming before the courts, presenting 
problems of the deprived and vulnerable sections of the community; 
there are cases of under-trial as well as convicted prisoners, women in 
protective custody, children in juvenile institutions, bonded and migrant 
workmen, unorganised labour, untouchables and scheduled tribes, 
landless agricultural labourers who fall prey to faulty mechanisation, 
women who are bought and sold, slum and pavement dwellers and 
victims of extra-judicial executions and many more. The courts are 
through judicial creativity evolving for the poor and the downtrodden 
new rights which are part of basic human rights but which are today 
inchoate and struggling to be born and which before their births are 
sought to be stifled by the exploiting class. The judiciary has for the 
first time come out in the service of the weaker sections of Indian 
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ees 


humanity. Some little has been done for the poor and the destitute, 
but much still remains to be done. Social action litigation is becoming 
one of the most powerful instruments for protecting the poor and the 
weak against violation of their basic human rights. 


I am aware that there is criticism of social action litigation from 
certain quarters but that is inevitable, because whenever there is change, 
there is bound to be resistance and whenever there is forward movement, 
there is bound to be turbulence. The causes of the poor are bound to 
frighten the custodians of status quo. The entry of the masses into 
court premises with litigations which seek enforcement of human rights 
for large groups of communities, especially the weaker section, would 
inevitably scare the classes. The reason is that the non-poor have a 
vested interest in perpetuation of poverty because that is the only 
way they can not only corner for their benefit the scarce resources of 
the country but also exercise domination and power over the lives of 
large numbers of people by keeping them dependent and servile; once 
the problems of the poor start coming before the courts through social 
action litigation, this vested interest is ccrtain to be affected. Till now 
laws for the welfare of the deprived people had no life and they only 
decorated the statute book with harmless socialistic or egalitarian 
pretences. But, if through process of democratisation of remedies, 
courts are pressed by the people to activise human rights and extinguish 
and wipe out exploitative injustice and executive arbitrariness, that is 
bound to provoke opposition from those interested in maintaining the 
status quo. | 


Judicial Activism Essential for Human Rights Protection 


Some part of the criticism comes from those who have been trained 
in the British tradition of justicing and they believe that the function of 
a judge is merely to administer the law as he finds it and it is not for 
him to make the law; the function is jus dicere and not jus dare; he 
must look upon peoples’ causes merely as issues argued arcanely 
by lawyers and decided in the mystery and mystic of the inherited 
Anglo-Saxon judicial process. They think that in entertaining social] 
action litigation and making orders for securing basic human rights to 
the poor and the helpless, the judiciary is placing itself above the law 
and is transgressing its limitations. This criticism too is unfounded 
because law cannot remain static; it has to adapt itself to the needs 
of the people and to satisfy their hopes and aspirations. Law is not an 
antique to be taken out, dusted, admired and put back on the shelf. 
It is a dynamic instrument fashioned by society for the purpose of elimi- 
nating friction and conflict and unless it secures social justice to the 
people, it will fail of its purpose and some day people will cast it off. 
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It is, therefore, the duty of the courts to mould and develop the 
law in the right direction by creatively interpreting it so that it becomes 
an instrument for ensuring socio-economic justice to the people. 
Wherever there is constitutional or legal obligation on the government 
or its officers to ensure basic human rights to the poor and the oppres- 
sed and to prevent their deception and exploitation and the courts find 
that the government or its officers are not carrying out this constitu- 
tional or legal mandate, the courts have to step in and compel perform- 
ance of such constitutional or legal obligation by the government or 
its officers. When the courts do so, they are merely carrying out their 
constitutional obligation and discharging their accountability to the 
people of this country and there can be in such a case no question of 
the judiciary placing itself above the law or overstepping its limits. 


It must be remembered that what Shri Krishna Iyer calls 
‘‘jurisprudential feudalism’? is bound to raise opposition to this basic 
change which is taking place in the legal and judicial process. As 
T.H. Huxley long ago warned, it is the customary fate of new truths 
to begin as heresies and George Barnard Shaw also said to the same 
effect that all great truths begin as blasphemies. But the illuminating 
light of people’s jurisprudence cannot be allowed to be darkened by the 
forces of high brow resistance. Despite vicious and motivated criticism 
by persons who have arrogated to themselves the position of saviours 
of democracy and human rights but who are nothing more than sancti- 
monious humbugs far removed from the realities of Indian life and 
totally oblivious of the miseries and sufferings of millions of our people, 
the courts have been battling for people’s rights and with the sword of 
justice in their hands, the courts will continue to do so undeterred by 
these critics, for the courts owe an obligation to the people of this 
country and under the Constitution they are created as sentinals on the 
qui vive for protection of the rights not only of a fortunate few but of 
the large masses of people steeped in povery and ignorance. 


Public Participation for Social Justice 


It should not, hawever, be forgotten that the judicial process can- 
not by itself bring about effective implementation of human rights. 
It is not possible in a large country like India with a vast population of 
650 million for the judicial process to solve the problems and remove 
the ills of everyone. Moreover, the orders made by courts are not self- 
executing; they have to be observed and enforced by the instrumenta- 
lities of the State. The institutions of our political system which could 
ordinarily be relied upon for protecting the poor and the deprived 
against exploitation and ensuring to them their social and economic 
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entitlements and satisfaction of their minimum needs and providing 
them their just and legitimate share in the fruits of development, have 
also, to some extent, become dysfunctional, because each of them has 
developed a set of values which is not only self-serving but also hinders 
the process of social transformation without which basic human dignity 
cannot be ensured to everyone in the country. There are a large 

number of human rights that actually exist as part of the fabric of the 
law but much of our social legislation conferring these rights has re- 
mained symbolic. It declares rights for the weaker sections of the 
community in the knowledge that these rights may never be actualised. 
The poor and the weak are bought off with symbolism of declared but 
unenforced rights. It is necessary that legislation of this nature should 
be dy-symbolised. This can only happen if the people for whom these 
rights are intended can use them effectively and make what are symbo- 
lic rights, a reality. 


To achieve this consummation, it is essential that we should create 
and develop participatory organisations of the poor at the grass root 
level and these participatory organisations should be taught how to 
fight for their rights through the legal process. They should become 
self-reliant and capable of asserting their rights, for mere transfer of 
dependency from one set of masters to another is not going to help 
them. It is only through these participatory organisations of the poor 
that we shall be able to create the instrumentalities for genuine socio- 
economic change. There are fortunately today in our country large 
numbers of young men and women who have given up a life of comfort 
and luxury to work amongst the poor. They are dedicated persons full 
of enthusiasm and idealism and they have organised themselves in 
various social action groups operating in different parts of the country. 
They have nothing to do with any political parties nor with any politi- 
cal groups. In fact, they are disillusioned with partisan politics and 
they are working amongst the poor with a view to ensuring social justice 
to them by eliminating, to the extent possible, deprivation and exploi- 
tation and helping them to realise their social and economic entitle- 
ments and to live with basic human dignity. These social action groups 


are scattered and isolated; many of them are working without any 2-7 


support. What is necessary is to organise them on a regional basis 
and provide full legal support to them so that their effectiveness can be ~ 
increased and their capacity to bring about real social and economic 
transformation can be enhanced. 


The Committee for Implementing Legal Aid Schemes of which 
I am the Chairman is now engaged in this task, because I am convinced 
that unless we operate through sincere, dedicated, non-political, social 
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action groups, it will not be possible to reach the benefits of our social 
welfare legislation and governmental schemes and measures to the 
poorest amongst the poor and the weakest amongst the weak and to 
make basic human rights meaningful for them. It is only through 
social movements and participatory organisations of the poor that we 
shall be able to protect human rights or else human rights will merely 
remain rights on paper without any meaning or significance for the 
millions of our people and if that continues too long, some day their 
patience may be exhausted and that will spell the end of democracy and 
rule of law. 


* Adapted from S.D. Gupte Memorial Lecture delivered at Bombay, July 1983. 


AGRARIAN REFORMS : POWER POLITICS Vs. SOCIAL 
ENGINEERING 


MOHAMMED GHOUSE 


AS agrarian reforms seek to rationalise the agrarian structure, 
change the economic base of political power and secure social justice to 
the agricultural labour, the targets of landlords and kulaks turn to the 
courts and the Constitution to defeat, delay or obstruct the attempted 
reforms. The resulting litigation involves the courts in the management 
of social change and establishment of agrarian reforms should be of | 
interest to sociological jurisprudents as well as to social reformers. 


Agrarian reforms are, for a variety of reasons, among the priority 
sectors of planned development in India. The nexus between Indja’s 
agricultural backwardness and the institutional framework of agriculture 
is more than obvious. If India has to produce 225 million tonnes of 
foodgrain to feed its projected population of 935 million in the year 
2001, the productivity of land and labour has to increase considerably. 
At present India produces only about 135 million tonnes of foodgrains. 
Modernization of agriculture, therefore, is essential. It is possible only 
if the agrarian structure is rationalised.1 


The obstacles to agrarian reforms are varied and formidable. The 
institutional framework of agriculture and the policy of de-industriali- 
zation devised by the British impoverished the countryside and made the 
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landlords powerful and prosperous pillars of colonialism. India’s 
independence did not adversely affect their power and prosperity. The 
intended beneficiaries of the reforms, who did not for ages perceive 
their deprivation, never developed organized resistance. So there was 
never any pressure from below for agrarian reforms; there was, however, 
opposition from the kulaks. 


The agrarian structure in India has unique complexities. As 
pointed out by Doreen Warriner,? the agrarian structure of India 
encloses a world of its own since it is neither a large estate nor a peasant 
system but a system of caste. There is hardly any state in India which 
does not have dominant castes. The rural cities belong to these castes. 
The Chief Ministers and many ministers in almost every state come 
from these castes. A good many of the judges in the subordinate courts 
as well as the High Courts are from these castes. The policy-making 
bodies at the village and taluk level are almost everywhere dominated by 
these caste groups. So as Joshi? says: The question of changing the 
agrarian structure is a broader one of reorienting the entire gamut of 
technological, economic and political policies in the direction of rationa- 
lization of agrarian structure. The rationalization of agrarian struc- 
ture should be completed in a short span of time “‘to avoid un- 
certainties shared by all people whose rights and expectations are 
differentially affected under a prolonged programme. Such uncertainty 
- might result in falling off of agricultural production as well as creation 
of opportunities for evasion of land reform.’’* Similarly, a small reform 
is the worst enemy of a great reform. 


Nature of Agrarian Structure 


The Moghul land tenures inherited by the East India Company 
consisted of a complex pattern of land relations with many local vari- 
ations. The land tenures consisted of the Khas lands held by the State, 
the JImams and Jagirs assigned to big feudal landlords in lieu of certain 
financial or military obligations towards the State, Zamidaris allotted to 
revenue farmers or rent collectors, lands cultivated by peasants who 
paid their land revenue directly to the government and various other 
tenures of a transitional or mixed character. There was, however, a 
significant difference between the British and the pre-British land tenure 


systems :° 


Beers While under the earlier regimes, land settlements were 
made either for maintaining or expanding agricultural pro- 
duction or for acquiring political influence and power, under 
the British, land settlements became the main instrument for 
increasing the revenue of the State. 
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When the East India Company’s financial needs for meeting the 
cost of its expanding territorial administration gradually increased and 
soon became unlimited, new Zamindaris were created and auctioned to 
the highest bidder, land revenue rates were enormously increased and 
zamindars, who were unable to meet the enhanced demand were 
replaced. Customary rents were abolished and the zamindars were 
given the freedom to collect whatever they possibly could as rents. The 
actual cultivators in the process were deprived of their security of 
tenure. The direct result of this agrarian structure and revenue policy 
was the great Bengal famine of 1770 and the three famines of 1784, 
1787 and 1790 which wiped out nearly 50 per cent of agricultural 
population and rendered 30 per cent of the agricultural land waste. 
The factors responsible for these famines were not properly remedied by 
the permanent settlement of 1793. Cornwallis neither fixed rents nor 
conferred occupancy rights on the tenants and sharecroppers. He, 
however, succeeded in introducing into India the British pattern of land- 
lordism by creating a class of big landlords drawn from non-cultivating 
moneyed men, who could invest money in agriculture and also serve as 
dependable pillars of Biritish rule. But this new class of Zamindars, 
habituated to making money through profiteering and speculation, 
became parasites and tried to live on rack renting without investing 
capital in agriculture. 


| Rack renting by these Zamindars and de-industrialization of India 
by the British led to rural India’s impoverishment. The rapacious 
moneylenders and the rack renting landlords, flourishing in the 
country side, were responsible for frequent eviction of tenants and share- 
croppers and rapid transformation of the poor agricultural labourer into 
a bonded labourer. 


As such impoverishment of rural India caused damage to British 
trade in the countryside. The British introduced in the nineteenth 
century, after the failure of the permanent as well as the temporary 
settlements, a new land tenure known as Ryotwari tenure modelled on 
the French peasant proprietorship. Under this system, settlement was 
made with each Ryot, who was recognised as a proprietor of the land with 
right to sub-let, mortgage or transfer by gift or sale hisland. Continued 
payment of the assessment protected the Ryot from ejectment. Although 
under this system there was no intermediary as the government made 
a direct settlement with the Ryot, the big Ryot indulged in the feudal 
reforms of exploitation like rack-renting, ejectment, usury, forced labour 
and the like. Asa result unprotected tenancy developed ona big scale 
and money-lenders acquired a strong grip over the agrarian economy of 
the Ryotwari area. All this helped the emergence of numerous land- 
owners from the non-cultivating class. This British framework of 
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agriculture and the British policy of de-industrialization of India in- 
creased the manpower pressure on agriculture, created enormous 
competition for land, emasculated productive forces, aggravated rural 
poverty, brought into prominence landlords, money-lenders and 
traders serving as the instruments of colonialism, appropriating the 
surplus from agriculture without contributing to capital formation in 
agriculture, promoting rack-renting, ejectment, rural indebtedness, 
forced labour and other forms of exploitation and leading the country 
from famine to famine. 


In 1947-48 Zamindari and Ryotwari systems covered, respectively, 
57 percent and 38 per cent of the privately cultivated land.’ The 
Zamindari system covered the whole of U.P., Bengal and Bihar, 81 per 
cent of the privately cultivated land in Orissa, 9 per cent in Assam, 7 
in Bombay and 27 in Madras. The Ryotwari system covered 93 per 
cent of the privately owned land in Bombay, 73 per cent in Madras, 91 
in Assam and 59 in Madhya Pradesh. 


These systems degenerated into “‘carricatures of English landlordism 
and French proprietorship’. While the English landlord was historically 
conditioned for promoting agriculture, the Indian zamindar was pri- 
marily interested in making money. The French peasant displayed the 
French dynamism, initiative and enterprise of the French Revolution 
period. But the non-cultivating landowners in the Ryotwari areas 

_were not interested in promoting agriculture or developing enterprise. 


Another distinct feature of the agrarian structure was concentration 
of land at the upper levels in both the Zamindari and the Ryotwari 
areas. As aresult “households owning lands up to 5 acres (2.02 hecta- 
res) constituted in number 74.21 per cent of the total households; but 
they held only 16.77 per cent of the total land. On the other hand, 
households with 25 acreas (10.12 hectares) or more constituted 3.71 per 
cent of the total land. As observed by the National Commission on 
Agricuiture :9 


BAAS, ss the structure of agrarian society evolved under 
British rule remained powerful dominated by big feudal and 
semi-fedual Jand-owning interests over large parts of the 
country......... The agrarian society as a whole remained a back- 
ward medieval type of society hide-bound and restricted by 
archaic landlord-tenant relations, ancient caste formations, 
and by old traditional customs, social habits and modes of 
thinking. The persistence of semi-feudal bondages of various 
types and the strangle hold of usury condemned the Indian 
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agrarian society to a state of stagnation. The process of pro- 
duction continued to be marked by backward technique, with 
very low yields, colossal waste of labour, extremely poor accu- 
mulation of capital, diversion of agricultural surplus into non- 
productive channels etc. All these created a socio-economic 
set-up in which parasitism flourished, land concentration in the 
hands of the rural rich continued to grow. And landlessness 
and land hunger of the peasants mounted at an ever-increasing 
pace. Evictions and insecurity of tenancy and rack renting 
became a general phenomenon and the cultivators were ground 
down by a colossal burden of indebtedness.”’ 


Nationalist Response to the Challenge of Agrarian Reforms 


By the time India became free there was a clear international move- 
ment for agrarian reforms. Although this trend started soon after 
the French Revolution, it gained momentum only after the October 
Revolution in Russia. The Americans realized that unless the 
agrarian structure was reformed, the impoverished countryside and the 
suppressed and the exploited landless labourers, poor peasants, tenants 
and share-croppers might succumb to communism. The American army 
introduced radical land reforms in Japan.1° Thus, after the Second 
World War, there was a note of urgency in the international movement 
for agrarian reforms. The United Nations Organization! and its spe- 
cialized agencies, involved in promoting such reforms in Asia and 
Africa, recommended agrarian reform as “‘the foremost instrument of 
social justice and a fundamental part of the strategy of economic 
development’’. 


In India the relation between the political and the economic struc- 
tures built by the British and India’s backwardness and poverty had 
been brought into focus with varying degrees of emphasis by the natio- 
nalist leaders and intellectuals.1* But the remedies suggested by these 
leaders were widely divergent. Ranade, impressed and influenced by 
the experiments and experiences of the West in attaining agricultural 
progress through expropriation of the land of small peasants, pleaded : 


“In all countries, property, whether in land or other goods, 
must gravitate towards that class which has more intelligence 
and greater foresight and practices abstinence, and must slip 
from the hands of those who are ignorant, improvident and 
hopeless to stand on their own resources. This is a law of 
providence and can never be wisely or safely ignored by practi- 
cal statesmen for any fancied political or sentimental 
consideration.” 1% : 
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But leaders like Nehru and Jaya Prakash Narain and Marxists like 
Z.A. Ahmad and Palme Dutt questioned this distrust of the poor 
peasant, this faith in the rich landlord, and this conclusion that peasant 
ownership and agricultural progress were incompatibles. ‘““They both 
reflected a propeasant orientation which provided stimulus to the search 
of a development perspective favourable to peasant interests.’"14 Unlike 
Nehru and Jaya Prakash Narain, ‘“‘who viewed the agrarian class structure 
in terms of a two-class model of landlords, money-lenders and traders on 
the one hand and the peasants on the other,”’ the Marxists showed some 
awareness of the emerging class-stratification within the peasantry.1® 
They showed how the upper layer of the peasants had the potentialities 
of growing into a new exploiting class. Further while both of them 
advocated radical reform of the land and revenue system, the nationa- 
lists gave greater weight to the interests of the middle peasants. But 
the Marxists paid greater attention to the interests of the poor 
peasants and the landless classes. The Marxists concentrated only on 
the economic basis of the land system while the nationalists paid ade- 
quate attention to the ‘superstructure’ also i.e. caste, untouchability, 
religion, language and such other factors of rural society. Both of 
them, however, neglected the questions of method in their analyses of 
the agrarian problem. 


The Indian National Congress started speaking of radical changes 
in the political and economic structures from 1929 and of agrarian re- 
forms from 1931. The pre-independence Congress policy on agrarian 
reforms and rural reconstruction was contained in the Karachi Reso-- 
lution of 1932, the Congress Committee’s Resolution of 1932, the pro- 
ceedings of the Congress Session at Faizpur, 1936, and the interim 
report of the sub-sommittee on land reforms. Although it was stressed 
during the Faizpur session that “‘the deepening crisis has made the 
burden on the peasantry an intolerable one, and immediate relief is 
urgently called for,’’ none of the pre-war proposals ‘“‘had raised the 
question of radically altering the system of land tenure or land owner- 
ship.” After the war, the Congress manifesto of 1945-46 election 


stated : 


‘“‘The reform of land system, which is so urgently needed in 

India, resolves the removal of intermediaries between the 

peasant and the state. The rights of such intermediaries 

should, therefore, be acquired on payment of equitable 
~ compensation.” 


After Independence the Kumarappa Committee favoured abolition 
of intermediaries and creation of economic basic and optimum holdings, 
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rejected capitalist as well as state farming and recommended peasant- 
farming as the general pattern of socio-economic structure of agrarian 
society. 


The Constitutional Framework 


The pre-Constitution legal framework was dysfunctional to the 
abolition of intermediaries on payment of equitable compensation as the 
Land Acquisition Act had provided for payment of market value of the 
acquired property and fifteen per cent solatium as compensation. So 
the Constituent Assembly had to devise a framework functional to the 
agrarian reforms and to national reconstruction. But it appears as 
though the socialism-oriented Directive Principles and the capitalism- 
oriented property-rights were adopted by two different Constituent 
Assemblies. The only practicable way to dissolve the distinct discord 
between the property-rights and the Directive Principles in Articles 37 
and 38 might be to reconcile oneself to attainment of the socialism 
enshrined in the latter by means of the capitalism radiated by the for- 
mer. This may appear ridiculous. But that is what the property- 
rights and the Directives cumulatively envisage. It is manifestly pro- 
bable that the members of the Constituent Assembly, torn by their love 
for Nehru and loyalty to Patel, left reconciliation of these seemingly 
irreconciliables to the judicial process. It is well known that Patel was 
for property-rights and Nehru for socialism. It is a tribute to Patel’s 
statesmanship that he made Nehru pilot Article 31, knowing fully well 
that the Constituent Assembly would adopt Article 31 and not Nehru’s 
views on that Article. Reconciliation of these two provisions radiating 
divergent ideologies by the judges may afford the politician with either 
an alibi for his failure or an opportunity to deflect popular wrath on 
the judge. 


The Constitution committed agriculture and thereby agrarian 
reforms to the care of the states. This was understandable as the states 
had a network of agencies in and around each village where agrarian 
reforms have to be implemented. But there are two other noteworthy 
factors. One, as national policy on agrarian reforms is formulated at 
the national level, is it proper to leave implementation of the policy to 
the States exclusively ? Two, it is well known that the rural elites have 
multiple levers of control over the Chief Ministers and their Cabinets. 
Will they be able to change the economic base of political power as 
they acquire power from that base ? 


The Congress Party’s policy on agrarian reforms, boiling down to 
abolition of intermediaries on payment of compensation, was less radical 
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than the constitutional policy exempting that reform from the duty 
to pay compensation contained in Article 31. It is a mystery, however, 
why the latter was demanded when there was an inclination to pay 
compensation. Probably, the latter reflected the party’s strategy and 
the former its commitment. 


Similar divergence is manifest from the post constitutional 
developments. The Five Year Plans never sought to dispense with the 
existing capitalist framework of agriculture even after the political pro- 
cess embraced socialism in the mid-fifties. The specific programmes 
and the general policy statements, particularly in the area of agrarian 
reforms, were rarely in agreement with each other. 


The first Five Year Plan operated on two separate wave lengths so 
far as agrarian reforms were concerned. The general policy was radical 
while the specific policy shied away from radicalism. In its draft out- 
line this Five Year Plan!6 said : 


“The question of landownership is perhaps the most funda- 
mental issue today in national development. It is clear that 
the manner of its solution will profoundly influence the pattern 
of economic and social organisation. From the social aspect, 
which is no less important, it should reduce disparities in 
wealth and income, eliminate exploitation, provide security for 
tenants and workers and finally promise equality of status and 
of opportunity.”’ 


But the Plan’s accent was on increased agricultural production. It 
found no economic justification for the imposition of ceiling. It con- 
sidered “‘small and uneconomic holdings as the root cause of the many 
difficulties in the way of agricultural development.!’ But, as a social 
measure for reducing disparities in wealth, this plan proposed division 
of agricultural farms directly managed by the owners into efficiently 
managed and inefficiently managed farms and favoured ceiling-limit for 
the latter only. 


The second Five Year Plan, which came after the Congress Party 
embraced socialism and a Panel On Land Reforms set up by the Plann- 
ing Commission in 1955 gave its report favouring fixation of ceiling 
with family as the ceiling-unit, echoed the First Five Year Plan accent 
on increased agricultural production and failed to recognize ceiling as a 
measure conducive to increased agricultural production. In its view 
social justice was the sole justification for ceilings. The Plan found 


that :48 
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“In view of the existing pattern and distribution and size of 
agricultural holdings, redistribution of land in excess of a 
ceiling may yield relatively limited results.” 


This Plan recommended to the states fixation of ceiling as a measure 
of social justice. But it did not relate family holding to any particular 
level of income. It suggested that the ceiling for the family should be 
fixed at three family holdings. It left it to the State governments to 
decide whether the ceiling unit should be family or individual. 


The third Five-Year Plan contained no new proposal on ceiling. 
It, too, said that not much land by way of surplus would be available 
for distribution among the landless. The Fourth Plan merely reviewed 
the ceiling laws to expose the defects therein. To sum up, the national 
policy on the ceiling reforms, manifest from the Plans, did not seek to 
substitute peasant farming for capitalist farming as the general pattern 
of the socio-economic structure of the agrarian society. 


The impact of this paradoxical policy on the States is evident from 
the Report of the Andhra Land Reforms Committee, 1955. The Report 
said :19 


“If the object of fixation of ceiling is improvement of agricul- 
tural efficiency, the holding should be such as to yield an 
income sufficient to maintain progressive agriculturists in 
moderate comfort.”’ 


For such comfort, the Report said, an annual income of Rs. 3,000 
at the then price levels was necessary. It found that 25 acres of wet 
land or 150 acres of dry land would yield that income. It pointed out 

that such a ceiling limit would yield a surplus of only one lakh acres, 
half of which might be dry and half wet. Assignment of this surplus 
at the then prevailing rate of 5 acres dry or 2} acres wet land would 
benefit 30,000 families of the rural poor in Andhra which then had a 
total of 5 lakh families of agricultural labourers, apart from tenants and 
share-croppers.29 


In 1962 the Law Commission of Andhra Pradesh2! on land laws 
said: 


“It was, however, realised that the effect of ceiling may not 
leave very much surplus land but still as a matter of principle 
it was stated that it would be introduced.” 
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No wonder that the law enacted in Andhra in the 60s fixed a high 
ceiling limit as high as 1,500 acres for a family in certain cases.?? 


The ceiling limits were high in almost all States irrespective of 
whether a State treated an individual or a family of five as the ceiling 
unit. The permissible exemptions from the ceiling limit were many: 
26 in Tamil Nadu, 20 in Uttar Pradesh, 17 in Kerala, 19 in Madhya 
Pradesh, 11 in Maharashtra. Asa result between the early 60’s and 
the end of 1970 the states of Bihar, Mysore, Kerala and Orissa did not 
yield a single acre of surplus land. In Andhra only 1,400 acres were taken 
Over and none distributed. Tamil Nadu was only marginally better off 
than Bihar, Mysore and Kerala. Only Kashmir took over and distri- 
buted 190,000 hectares of surplus land. For India as a whole the 
declared surplus was only 2.4 million acres and the area distributed was 
just half of that. 


Judicial Management of Social Change 


Between 1950 and 1960 the process of abolition of intermediates 
covered 57.7 million hectares of land and 20 million cultivators.28 How 
did the judicial process manage such a programme of social engineering ? 
To answer this question dilution of this reform by the political process 
may be seen first. 


The legislation on abolition of intermediaries contained two distinct 
features : 


(i) Lands supposed to be under the self-cultivation of Zamindars 
were exempted from the abolition laws in all the States except West 
Bengal where a ceiling on holding was simultaneously introduced. In 
U.P. alone the area of Sir and Khudkasht land was 28,84,000 hectares 
at the time of Zamindari abolition in 1950.24 According to the National 
Commission on Agriculture, this exemption : 


‘‘negated in a considerable measure the beneficent effect of the 
legislation and helped to keep alive, albeit in restricted 
dimensions, the social and economic base of feudal vested 
interests in the countryside. In effect the bigger land owners 
through these provisions got the opportunity to carve out their 
own Sir and Khudkasht lands, both in respect of location and 
area. They also got the freedom to resort to large-scale evic- 
tions of tenants and share-croppers for this purpose. The 
spate of land grabbing and mass evictions resorted to by the 
landlords in that period exercised a baneful effect, both 
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material and moral, on village life and foiled largely the new 
hopes and aspirations generated among the rural poor by land 
reforms legislation.”’ 


As a result of these concessions the intermediaries became 
agriculturists. 


(ii) No State exploited the constitutional exemption of abolition 
of intermediaries from the duty to pay compensation. According to 
the National Commission on Agriculture “the rates of compensation 
were high.’ Andhra gave the bigger Jagirdars cash grants of a heredi- 
tary nature and their retired officials pension. This was in addition to 
compensation. 


According to the National Commission on Agriculture “it would 
not be correct to treat these concessions as accidental lapses in law 
making.’ It also found that ‘‘political pulls and pressures were exercised 
by the bigger landed interests to secure these concessions.” 


But these interests wanted to grab something more. So they turned 
to the Constitution and the Courts. In Kameshwar?* the validity of 
the provisions of the Bihar legislation on abolition of intermediaries 
was challenged before the Patna High Court on the ground that they 
violated the right to equality before law and equal protection of the 
laws enshrined in Article 14. The stand and scheme for payment of com- 
pensation divided the intermediaries into groups on the basis of the land 
revenue they paid or the income they received and provided for pay- 
ment of compensation in graded slabs as multiples of income or assets. 
For example, in Bihar for intermediaries with a net annual income of 
Rs. 500 and Rs. 1,00,000 the compensation was fixed at 20 and 3 times 
the net income, respectively. The contention of the petitioner in 
Kameshwar, probably the biggest Zamindar in Bihar, was that payment 
of compensation in such graded slabs unconstitutionally discriminated 
against the Zamindars with more income. The principle raised by the 
contention was whether Article 14 permitted classification of persons 
into groups on the basis of their income or wealth. Such classification 
was the basis of direct as well as indirect taxation. Nevertheless the 
Patna High Court held that the challenged law violated the right to 
equality. 


The political process promptly denounced this judicial support for 
status quo and added with fanfare Articles 31A and 31B to the Constitu- 
tion to nullify this decision and to immunize agrarian reforms from 
Articles 14, 19 and 31. The first amendment also added Ninth Schedule 
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to the Constitution. Article 31B saved the laws and regulations included 
in the Ninth Schedule from Articles 14, 19 and 31. Although- this 
amendment sought to deny to the intermediary only the perks granted 
by the Patna High Court, a Zamindar questioned its validity. In 
Shankari Prashad?® the Supreme Court, unanimously, upheld this 
amendment. But in Kameshwar?? the Supreme Court circumvented 
this amendment to grant a new perk to the intermediaries in Bihar. 


The failure of the political process to exploit the constitutional 
exemption of abolition of intermediaries from the duty to pay compen- 
sation and the judicial support for status quo in Kameshwar made this 
agrarian reform more modest and more expensive and showed that if 
the political process could ignore the exemption of abolition of inter- 
mediaries from the duty to pay compensation, the judicial process 
could circumvent the unanimously upheld first amendment. 


In the cases?® on property rights decided during this period the 
Supreme Court used the right to invalidate some other programmes of 
social change. The fourth amendment nullified these decisions. 


After the adoption of socialism by the political process and the 
enactment of the fourth amendment, the States enacted laws providing 
for ceiling limits on agricultural property. By that time rationalization 
of the Ryotwari tenure was overdue. As observed by the National 
Commission on agriculture the concentration of land in the hands of 
the more affluent farmers continued to be intact. 69.6 per cent of 
operational holdings within the size group up to 2 hectares covered only 
20.9 per cent of land.29 At the same time 15.2 per cent of operational 
holdings of the size groups of 4 hectares and above commanded as much 
as 60.6 per cent of the operational area. 


In his study of the Kosi Project costing Rs. 100 crores, Appu29 
demonstrated that the main beneficiary of the project was the rich far- 
mer and that this project heightended the disparity in wealth and income 
in that area. Oommen?! has shown that Green Revolution resulted in 
large scale eviction of tenants and share-croppers. Parthasarathy and 
Prasad*2 pointed out that because of employment of new technology in 
agriculture in a village in West Godavari inequalities have worsened. The 
National Commission on Agriculture®* noticed that growing commer- 
cialization of agriculture and rise in agricultural prices strengthened the 
economic position of the big farmers, who were the main _ beneficiaries 
of governmental expenditure on agricultural development. It pointed 
out that this class, which was treated as the main custodian of Green 
Revolution, dominated and controlled credit institutions. 
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More than one study showed that after a certain size-level a small 
farm, as compared with a large farm, yields more if progressive techni- 
ques of cultivation were adopted. The Research and Policy Division of 
the Union Home Ministry pointed out in its Report on Current Agra- 
rian Tensions®4 that in recent years tensions between tenants and land- 
lords, agricultural labourers, and employers, and poor peasants and land 
owners have been increasing. 


There was, thus, more than weighty evidence to show that the 
Ryotwari tenure, with all its ills, was dysfunctional to acceleration of 
agricultural production. So in the 60s various States enacted laws pro- 
viding for fixation of ceiling-limits on agricultural property. These laws 
as already stated, treated individuals as ceiling unit, fixed high ceiling 
limits and granted several exemptions from ceiling-limits. In Andhra 
Pradesh, for example, the ceiling limit was 1,500 acres in certain cases. 


The validity of the ceiling reform in Kerala was successfully 
challenged before the Supreme Court.35 It was argued that as ‘estate’ 
in Article 31-A meant estate of an intermediary, the Ryotwari tenures 
were not estates within the meaning of Article 31-A. So the challenged 
legislation was not protected by Article 31-A and was repugnant to 
Articles 14, 19 and 31. The Court paid no attention to the crucial fact 
that with the abolition of the intermediaries by 1960, estate in Article 
31-A would be a dead letter if it did not cover RKyotwari tenures. 


The social cost of this opinion of the Court was enormous. To 
overcome the effect of this opinion the amendment of Article 31-A was 
essential. Nehru was able to push through the seventeenth amendment 
with great difficulty. But soon thereafter there was Chinese aggression. 
And in 1964 Nehru died. Indira Gandhi reactivated this amendment 
in the early 70’s after her electoral victory in the mid-term poll. This 
delay exceeding a decade took a very heavy toll of the estimated surplus 
land. 


The foregoing analysis might have shown that the political process 
formulated modest reforms and that the judicial process scuttled even 
those reforms. It is likely that the judicial process might have taken 
its colour from the political process. It is beyond doubt, however, that 
it was not open to the judicial process to scuttle a reform on the ground 
that it was not radical. The political process, beholden beyond redemp- 
tion to the targets of the agrarian reforms, was unable to formulate 
realistically radical reforms. But the judicial process, free from any 
bondage to those targets, could have sustained the modest reforms. 
But, in order to scuttle these reforms, the judges, virtually, amended 


INDIAN BAR REVIEW 


the Constitution to turn the right to equality upside down, circumvent 
the first amendment and stamp out from Article 31-A the key-word 
ESTATE. Ofcourse, a few years later the Court upheld the seven- 
teenth amendment and sustained the ceilings reform. But these cases 
were unable to rescue even a remnant shored up against the ruins of 
this reform. 


The general course of judicial opinions during this period was to- 
wards social and economic reaction. Programmes of social and econo- 
mic change, from slum clearance to bank nationalization, floundered on 
the rock of property rights, rendered inviolable and immutable by 
Golaknath.3” The degeneration of the judicial conservatism of the 
Nehru era into social and economic reaction during the Indira era 
might have been a response to the new style of personalized politics of 
Indira Gandhi. If it was so, the Court’s assumption of an adversary 
role was not without a tragic irony. The invalidation of bank 
nationalisation®® and privy-purses abolition®? hurt the society and helped 
Indira Gandhi. In-the mid term poll ordered a few days after the 
invalidation of privy-purses abolition, Indira Gandhi skillfully exposed 
social and economic reaction wr,.t large on the judicial policy to the 
accusing glare of the public eye and profited from it. 


The cumulative effect of the political as well as the judicial mis- 
management of the agrarian reforms was that according to the last Five 
Year Plan?® the concentration ratio in agricultural land increased from 
0.65 in 1961-62 to 0.66 in 1971-72. 


Revival of the Ceilings Reform 


Confronted with a split in the Congress Party Indira Gandhi 
began to speak to the people in the idiom of radicalism. Among the 
radical reforms she compaigned for in 1969, the ceilings-reform was one 
of the most talked about. In her inaugural address to a conference of 
Chief Ministers in November 1969, she admitted that the ceilings-legis- 
lation was defective and that the enforcement machinery ‘“‘has tended to 
be biased in favour of the landlords.’’ In her address to the conference 
convened again on 20-27 September, 1970, she said : 


‘“Why is social discontent in the country-side on the increase ? 
Why is it erupting with greater frequency ? The answer is 
obvious. But it bears repetition. The land reform measures 
implemented have failed to match the legitimate expectations, 
which were first fostered amongst millions of cultivators.”’ 
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She discounted the early fears and pleaded for a more radical and 
effective reform : “‘In a country of our size the ceilings legislation has 
cumulatively yielded a surplus of only 2.36 million acres so far. The 
advent of new technology and high support prices, together with the 
continued immunity of agricultural income from taxation, have materi- 
ally altered the situation. Earlier fears that lower ceilings would adver- 
sely affect productivity have been proved unfounded. Past experience 
of partitions within the family to circumvent the celing laws suggests 
that the revised ceiling should be fixed in terms of family rather than 
individuals units.’’ She made it clear to the Chief Ministers :39 


Land reform is the most crucial test which our political system 
must pass in order to survive 


(emphasis added) 


At this conference it was decided that a Central Land Reforms 
Committee should be constituted to go into the entire range of land 
reform problems. In August 1971 this Committee recommended fixation 
of ceiling for a family consisting of husband, wife and minor children. 
It favoured a ceiling limit of 10-18 acres for a family of five in respect 
of perennially irrigated land under assured irrigation from Government 
source for growing two crops a year. In respect of dry lands the ceiling 
limit for a family of five was 54 acres. It said that where the number 
of family members exceeds five, additional land may be allowed for 
those in excesss of five in such a manner that the total area admissible 
to the family does not exceed twice the ceiling limit fora family. The 
Committee constituted by the Congress President to review the 
recommendations of the Central Land Reforms Committee suggested 
that major sons should not be excluded from the family unit; the ceiling 
limit should be lowered where the family unit consisted of less than 
5 persons by a fifth per person and lowered the differential from 1:1.25 
to 1.15 as between land irrigated by water from public and private 
sources, subject to a maximum limit of 18 acres. It also recommended 
restriction of exemptions from the ceiling limit. But the Chief Minis- 
ters’ Conference, held on July 23, 1972, accepted recommendations of 
the Central Land Reforms Committee only. It favoured the differential 
rate of 1:1.25 as between lands irrigated by water from public and 
private sources, defined private source to mean tubewell, lift irrigation 
from a perennial water source operated by diesel/electricity. It fixed a 
ceiling limit of 27 acres for single crop wet land, treated major son as a 
separate ceiling unit and favoured payment of compensation to the sur- 
plus owners but at rates well below the market value. The fifth Five 
Year Plan, coming at this juncture, recommended, inter alia, involve- 
ment of the beneficiaries in the implementation process. 
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By 1972 alienation of agricultural land was prohibited to prevent 
fraudulent transfers to evade the ceilings. But this prohibition failed to 
prevent large-scale fraudulent transfers. Ladejinsky4® pointed out that 
in Uttar Pradesh, following the notice given by the Chief Minister that 
ceilings legislation would soon be introduced to make family the ceiling 
unit, two lakh rupees worth of stamp papers were sold and the sleepy 
Officials worked overtime to help the rich farmers by registering trans- 
fers made in anticipation of the legislation. In Andhra some surplus 
owners disclosed to this writer that a Minister from their caste-group 
warned them in advance about the impending ban on alienation of land. 
According to the Hindu.*1 


“In Haryana large-scale transfers have taken place all over the 
state. Stamp papers worth crores of rupees have been sold in 
the course of a fortnight. Most of the transactions are believed 
to be benami. Similar transactions in larger volume have taken 
place in Punjab as well.”’ 


There was a big gap between the prohibition of alienation of land, 
enactment of legislation and its coming into operation. In Andhra, 
alienation of land was prohibited in May 1972, the Andhra Pradesh Land 
Reforms (Ceilings on Agriculture Holdings) Act, 1973, received the 
President’s assent in January 1973 and it was brought into force from 
January 1975. This long delay also contributed to the evasion of 
ceilings. The enormity of the evasion led R. Venkat-Raman*? to recom- 
mend though in vain to the Prime Minister a scheme for voluntary 
disclosure of evaded surplus land. 


The Andhra Ceilings Reform : A Case Study 


Against this background of the efforts at revival of this reform a 
case study of the revived Andhra reform may throw light on the extent 
to which the efforts were effective. Daniel Thorner#’ said that in “the 
State of Andhra, peasant organization in the prosperous zones appears 
to have been more effective than in other states’; it is (along with 
Kashmir) the area of greatest change. An analysis of Andhra situation 
in this regard will, therefore, be revealing. 


A brief summary of the pertinent parts of the Andhra Land 
Reforms (Ceiling on Agricultural Holdings) Act, 1973, is given below : 


Section 7 prohibited all persons holding land in excess of the ceiling, 
as on January 24, 1971, or at any time thereafter, from alienating any 
part of their holding in any manner whatsoever or from creating a trust 
or converting their agricultural land into non-agricultural land until 
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they filed a declaration, the extent of the surplus land they should 
surrender was determined and a notification for vesting the land with 
the state was published in the state gazette. This section covered 
judicial dissolution of marriage or adoption that took place on or after 
that date. According to Section 3 (f) the family unit consisted of : 


(a) spouses and their minor sons and minor unmarried daughters; 


(b) widows or widowers with minor sons and unmarried minor 
daughters; 


(c) a divorced husband, who has not remarried, with his minor 
sons and unmarried minor daughters; 


(d) orphaned minor sons and unmarried minor daughters. 


The expression son or daughter included adopted as well as step- 
son or step-daughter. The children of a minor son also form a part of 
the family unit. Others, not regarded as members of a family unit, are 
given the status of an individual. A major son, a widow or widower 
without minor children or an orphaned minor person who has no. 
brothers or sisters is an individual. In 1977 the Act was amended to 
ensure that where an individual or a member of a family unit has one 
or more major sons and any such major son either by himself or to- 
gether with other members of the family unit of which he is a member 
holds no land or holds an extent of land less than the ceiling area, then 
the ceiling area for the individual or the family unit, as the case may 
be, shall be increased in respect of each such major son by an extent of 
land equal to the ceiling area applicable to such major son or the family 
unit of which he is a member, or as the case may be, by the extent of 
land by which the land held by such person, major son or the family 
unit of which he is a member, falls short of the ceiling area. This 
amendment was enacted to help major sons in non-Hindu family units 
who have no joint family system with right by birth in the property. 
Section 4 has fixed one standard holding as the ceiling limit for a family 
unit of five persons and permitted an increase of 1/5th of a standard 
holding for every member of the family unit in excess of five. It has 
also fixed for an individual, not forming a part of the family unit, a 
ceiling area of one standard holding. It requires that lands held by 
members of the family unit, whether jointly or separately, are aggregated 
for computing the ceiling area of that family unit. The size of the 
standard holding depends on the nature of land. Land is classified into 
wet and dry. Wet land is divided into single crop and double crop wet 
land. Double crop wet land and dry land are sub-divided into 6 and 5 
categories, respectively. A further classification is made on the basis of 


INDIAN BAR REVIEW 


public and private sources of irrigation to fix a slightly higher ceiling for 
land irrigated by water from private sources. A spring channel, parre 
Kalva, naddinala, varunala, kasam, Sona, bila, uppalvat bonds, doruvu, 
bhurki, kole or cross bunding is not a Government source. 


Identification of the nature, category and sub-category of land is 
essential as the extent of the ceiling limit depends on them. The ceiling 
limit is 35 to 54 acres for dry land, 15 to 27 acres for single crop wet 
land and 10 to 18 acres for double crop wet land. Section 5 provides 
that in the case of double crop wet land irrigated solely by a private 
tubewell the extent of standard holding shall be increased by 25 per 
cent, subject to that the extent shall not exceed 18 acres. Section 3 
says that any wet land irrigated by Government water but on which 
two irrigated crops per fasli year have or a dufassal crop has not been 
raised with the aid of Government water in any four fasli years within 
a continuous period of six fasli years immediately before the specified 
date for want of supply of Government water is nota double crop wet 
land. Wet land for which Government water is made available for a 
second crop as a special case or On a temporary basis is also not a 
double crop wet land. 


As determination of ceiling limits involves ascertainment of correct 
dates of birth, application of the cultivation test, identification of 
nature and category of land, sources of water, dates and bona fides of 
divorces, adoptions, creation of trusts, conversion of agricultural land 
into non-agricultural land and alienation of land by way of sale, gift, 
mortgage or the like, offices of Special Deputy Tahsildars have been 
created to gather and furnish to the Tribunal extracts of dates of birth 
from birth registers, school records and the like and information in 
respect of divorces, adoptions, alienation of land, creation of trusts and 
conversion of land. In view of the cultivation test they have to furnish 
all relevant information to the Tribunals from relevant village accounts 
and other sources of contemporaneous evidence to establish the fact 
of cultivation. The importance of village land records and their veri- 
fication by the revenue official may be evident from the fact that ‘‘the 
ceiling area for double crop wet land is about two-thirds of that of an 
ordinary wet land.”’ 


Section 8 imposed a duty on every person, including a family unit, 
with a holding of 10 acres of wet or 25 acres of dry land on the notified 
date to submit a declaration to the Tribunal, presided over by a deputy 
collector, who is authorised to call for information from the Special 
Deputy Tahsildaror the Tahsildar necessary for processing the declara- 
tions. The Tribunal may also call for verification reports. On receipt of 


Vol. 10 (4) : 1983 


en TS 


the needed information and the certification report the Tribunal hears 
the declarant and the officer authorised by the Government to present 
the case of the government and determines the extent of surplus land to 
‘be surrendered by the declarant. Ordinarily the surplus owner is free 
to surrender the land of his choice. 


An appeal lies from the Tribunal to the Appellate Tribunal located 
in each district and a revision petition lies from the Appellate Tribunal 
to the High Court. 


The surplus owner is to be paid for the land surrendered by him 
an amount determined on the basis of the total land revenue paid by 
him. Separate amount is payable for fruit-bearing trees,or permanent 
structures on the surrendered land. 


The surrendered land vested in the government is distributed 
among weaker sections, displaced tenants having no lands, the landless 
poor persons, and other poor agriculturists. 


Section 23 exempted from the Act all public lands, including lands 
held by public undertakings and corporations, lands held by religious, 
charitable and educational institutions, including public wakfs, lands 
covered by tea, coffee, cocoa, cardamom or rubber plantations, lands 
held by approved cooperative farming societies of weaker sections, land 
mortage banks and banks. 


The surplus owners exploited every crevice in the Act to evade the 
ceilings. Asa major son is given a standard holding, dates of birth 
were manufactured to establish the majority of sons. Giving a village 
other than the one where the son was born as the place of birth, a 
reply from the appropriate office was obtained that the birth was not 
registered. Secondary evidence in the form of horoscope by a purohit 
was then produced to establish a convenient date of birth. Birth 
registers from taluk offices were stolen out and destroyed. School 
registers were tampered with. Where a family had only daughters, 
the device of illatom son-in-law was adopted. Where a family had no 
children the device of adoption of son before 1956 was resorted to as 
registration of adoption before 1956 was not obligatory. As stamped 
paper of any back year was easily available and as there were experts in | 
Ongole and other places who could prepare a gift, sale or any other 
deed of any back year and make it appear in every way as an old deed, 
several surplus owners availed themselves of this facility to make 
benami transfers. It was not difficult for them to produce revenue 
receipts to support their claim of alienation of land. As Rule 8 of the 
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Rules under the Act provided that the surplus land should not be taken 
over by the State when there was a standing seasonal crop, the owners 
so managed that there was one crop or the other standing on the land 
round the year. 


These carfty devices of the surplus owners, the sub-division of dry 
and wet land into categories, the creation of the single crop wet land 
category, the variation of ceiling limit on the basis of sources of irriga- 
tion and the cultivation test called for vigilant bureaucracy and proper 
land records. In the absence of land records the fate of this reform 
depended exclusively on the bureaucracy. As India is a notorious 
‘“‘soft state’’ and as the beneficiaries of the reform law are unorganised, 
this dependence on the bureaucracy, inevitable though it may be, did 
not angur well for the reform. Frequent interference by the Ministers 
to save themselves, their kith and kin and their active supporters from 
the Act was another important factor. Almost every official connected 
with this reform with whom this writer talked to admitted that there was 
interference by the Ministers. They pointed out that the Ministers 
exerted pressure on the tribunals for favours and then saw to it that 
no appeal was preferred against the tribunals’ verdict. A _ tribunal 
after all is a court of first instance and the importance of determination 
of questions of fact by the court of first instance very often protected 
the interests of manipulators. 


The chairmen of Appellate Tribunals and the Government Pleaders 
that this writer interviewed said that the revenue officials from the 
Karnam to the Tahsildars often failed to produce the records necessary 
for establishing the States’ case. Some of these officials appeared as 
witnesses of the surplus owner even when the land records were against 
their testimony. Tampering of land records was not rare. Some of 
the Chairmen of the Appellate Tribunals complained that the Govern- 
ment Pleaders failed to do justice to the State’s cause. On the other 
hand, the Government Pleaders said that some of the Chairmen of the 
Appellate Tribunals failed to appreciate the social dimension of the 
legislation and interpreted it in favour of the surplus owners. Nota 
few Government Pleaders said that their advice to the appropriate 
authority to appeal against the verdicts of the tribunals or appellate 
tribunals in the cases involving ministers, legislators and the like were 
ignored. One District Judge, who had worked as Chairman of an 
appellate tribunal in Telangana, said that the surplus owners in 
Telengana took advantage of Section 13 of the Act, which required 
the Tribunal to treat the land held by a protected tenant as land owned 
by the tenant if it stands transferred to the tenant under section 38-E 
of the Andhra Pradesh (Telangana Area) Tenancy and Agricultural 
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Lands Act, 1950. It was in Nalgonda district that the surplus owners 
expoited this provision on a large scale. There were reports of the re- 
distributed surplus land going back to the surplus owner. As rightly 
- pointed out by a top-official in the office of the Commissioner for Land 
Reforms, the chief beneficiary of the ceilings-reform was the revenue 
official; he got promotion and made money. No wonder, therefore, 
that the extent of determined surplus from Guntur, Krishna and East 
Godavari districts was respectively, 7,449, 8,688 and 10,192 acres wet 
land, Kurnool, a dry area with the K.C. canal as the main source of 
water for irrigation, yielded a surplus (determined) of 6,922 acres wet.44 
It is also ironical that the determined maximum surplus wet land was 
from Nellore. The maximum determined surplus wet land for the whole 
of Andhra Pradesh was only 83,534 acres. The area taken possession by 
1-3-1978 was 995 in East Godavari, 769 in West Godavari, 434 in 
Krishna, 1,583 in Guntur, 2,344 in Nellore and 1,047 acres wet in 
Kurnool. The area distributed may be much less. Another significant 
impediment to implementation of this reform was litigation. As on 
1-3-1978 39,325 appeals, involving 91,236 acres of wet and 10,61,868 
acres of dry land had been filed. Out of these appeals 8156 were 
decided in favour of and 3,488 against the declarants. 


Judicial Response 


Agrarian reform isa crucial test for the judicial process also. So 
let us see how it fared during the second phase of the reform. Section 21 
of the Act conferred a right on any party aggrieved by an order of the 
Appellate Tribunal to approach the High Court with an application for 
revision on the grounds that it lacked or failed to exercise jurisdiction 
vested in it by law or that it exercised its jurisdiction illegally or with 
material irregularity. By 1-3-1978, 2,723 revision petitions had been filed 
before the High Court; 965 by the government and 1758 by the parties. 
The High Court decided by that date 325 petitions in favour of and 304 
petitions against the declarants. We are giving below the gist of some 
of the dicisions in favour of the declarants with a view to show how the 
High Court managed social change. It may not be out of place to 
mention here that a good many of the judges of this High Court came 
from the dominant castes, who are the targets of the ceiling-reform and 
that some of the judges, who delivered the opinions of the Court in the 
ceilings cases came from the surplus owner class. It is a mystery why 
the Chief Justice*? constituted benches composed of such judges to 
decide ceilings-cases. 


In Rami Reddy v. State of A.P.*8 the point at issue was whether 
lands irrigated by water from government source, but not as of right, 
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were wet lands. The High Court, speaking through Mr. Justice M. 
Reddy, held that as the government water was not used as of right the 
lands in question were dry lands. It is not an uncommon practice for 
the Ryots to take government water for atleast one crop ina year 
unauthorisedly. At the time of Jamabandi every year the revenue 
authorities levy fines from such Ryots and regularize the unauthorised 
utilization of water. In view of this decision, Ryots using government 
water as of right for irrigating their lands, are worse off under the Act 
than the applicant in this case. 


In Government of A.P. v. Ramakrishna Rao*’ the High Court held 
that as the owner of a land, which was the subject matter of a contract 
sale, ceased to hold or possess such land, it should not be included in 
his holding. The Court pointed out that the Act envisaged determina- 
tion of the “‘holding’’ and not the legal title. Similar decisions based 
on the doctrine of part performance contained in S. 53-A of the Trans- 
fer of Property Act had a disastrous effect on the ceilings-reform. The 
contract of sale (with part performance) need not be registered. 
Revenue receipts to support a fictitious or fraudulent contract of sale 
may be procured without much difficulty. Asa result, according to an 
official in the Office of the Commissioner for Land Reforms, the tri- 
bunals were flooded with applications claiming that a part of their land 
was the subject of a contract of sale with part performance. In Guivada 
almost all the surplus owners were said to have made such claims. 


State of A.P. v. Vidyasagar Reddy*® is another important case. 
The Court held in this case that the performance of marriage was not 
a prerequisite for the commencement of the relationship of illatom 
adoption. The Court found that an agreement, which need not be in 
writing,.to take the boy into the family as illatom son-in-law to give him 
a share in the property with a view to get him married to the daughter 
of the adopter, gave the adoptee the status of a legal heir in the family. 
And he was, customarily, recognized as an heir in the absence of a 
natural son, In Kantamma v. State of A.P.49 the Court said that as 
“there cannot be any positive proof for discharging the burden put on 
the transferor by Section 7 (1) in respect of alienation of land, the 
Tribunal should accept a plausible explanation from the transferor un- 
less other circumstances in the case made the explanation unacceptable.’’ 
The High Court set aside in J.S. Reddy v. State of A.P.*° the dicision of 
the Appellate Tribunal disbelieving the explanation of the transferor 
that the pasture lands purchased by him in 1969 were sold in October, 
1971, on the ground that they were located in a village away from his 
village. The High Court reversed the refusal to accept a gift deed 
executed by declarant, a widow, in favour of her foster-daughter though 
the records showed that the widow was still in possession of the land. 


- in rf 
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The High Court found in Appa Rao v. A.P.*! that section 4 of the 
Land Revenue (Enhancement) Act, 1967, directed that every wet land 
irrigated under any well, spring channel, parre Kaluva, naddinala, 
ragunala, Karam, sona, bila, uppalavat, bonda, doruyu, bhurki, Kole or 
cross bunding should be treated as dry land in the land revenue accounts 
of the government. In pursuance of this section the lands of the 
applicant, which were originally registered as double crop wet lands in 
the survey and settlement operations, were treated as dry lands. The 
Court pointed out that it was an undisputed fact that four out of 
six fasli years two crops were raised on that land and that the land was 
nevertheless treated as dry land until March 1978. The Court held that 
as the land was treated as dry land in the land revenue accounts, “‘it 
must be concluded in section 4 of the aforesaid Act’’. The Court further 
held that they should, therefore, be treated as dry lands for purposes of 
determination of ceiling. 


The Court pointed out that “though in fact these sources of irri- 
gation may be Government sources, but for the purpose of the Land 
Reforms (Ceiling on Agricultural Holdings) Act, they are excluded from 
the category of Government Source of Irrigation’’. The significant fact 
emerging from this case is that the cumulative effect of the two Acts is 
that a goverment source of water is treated as private source of irriga- 
tion and that double crop at lands irrigated by water from sucha source 
are treated as dry lands. 


How did the Supreme Court manage this reform during the second 
phase? As already noted the Court had upheld the seventeenth amend- 
ment and the ceilings reform in Sajjan Singh®2 and Golaknath.53 But in 
the early seventies it had evolved in Bharathi54 the concept of “‘basic 
feature’ and claimed the power to review the validity of an amendment 
of the constitution to determine whether it abrogated a ‘“‘basic feature.” 
So during this phase the spectre of “‘basic features”’ hovered over Articles 
31-A and 31-B. 


The litigation of this period covered validity of the ceilings legisla- 
tion treating family as the ceiling unit and of Articles 31-A, 31-B and 
31-C. There was a cleavage of judicial opinion on the validity of fixation 
of ceiling for the artificial family unit, with the Punjab and Haryana 
and the Allahabad High Courts holding that such fixation was unconsti« 
tutional and other High Courts upholding its validity. 


The Supreme Court settled the conflict between the High Courts 
on whether fixation of ceiling for a family unit was contrary to the second 
proviso to Article 31-A (1), which required payment of compensation 
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at the rate of market value if the land acquired was below the ceiling 
limit. The Punjab and Haryana High Court had held that as each 
member of the family unit generally held land below the ceiling limit, 
acquisition of his land without payment of compensation at the market 
value rates violated the aforesaid proviso. The Supreme Court said 
that even if the High Court’s contention was tenable, the ceilings legis- 
lation was protected by Article 31-B. Justice Krishna Iyer repreman- 
ded the High Courts of Allahabad and Punjab and Haryana for wearing 
legal blinkers while adjudging programmes of national reconstruction. 
He said :54 ) 


‘Professional innocence of current economics, anthropology 
and sociology in essentials, while rendering constitutional 
verdicts on developmental laws, is forensic guilt.”’ 


But, in Godavari Mills°® the Supreme Court held that the 1968 
and 1970 amendments of the Maharashtra Agricultural Lands (Ceilings 
on Holdings) Act, 1961, were not protected by Article 31-B though they 
were incidental to section 20 of the Act, included in the Ninth 
Schedule of the Constitution. Justice Khanna argued that Article 31-B 
protected only the Acts and the regulations thereunder included in the 
Ninth Schedule and not the subsequent amendments thereto made by 
the States. He said that to uphold such amendments was to permit 
the States to amend the constitution to enlarge the reach of the Ninth 
Schedule. Although Justice Khanna sustained the challenged legislation 
under Article-31-A, he narrowed down the scope of Article 31-B. 


Prag°® went further than Godavari Mills in deflating Article 31-B. 
Justice Chandrachud (now Chief Justice) held in his majority 
opinion :°? 


*‘On a plain reading of this Article it seems to us impossible to 
accept that the protective umbrella of the Ninth Schedule takes 
in its ever widening wings not only Acts and regulations 
included therein but also orders and notifications issued under 
those Acts and regulations. Article 31-B constitutes a grave 
encroachment on fundamental rights and doubtless as it may 
be seen that it is inspired by a radiant social philosophy, it 
must be construed as strictly as one may forthe simple reason 
that the guarantee of fundamental rights cannot be permitted 
to be diluted by implications and inferences.”’ 


It may, thus, be seen that the Supreme Court was unable to 
invalidate ceilings-legislation and unwilling to give Articles 31-A and 
31-B a free play—at least in respect of the protection they accorded to 
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programmes of social engineering. If a notification or order issued 
under a ceilings legislation which cannot be included in the Ninth 
Schedule is challenged before the Court under Articles 14 and 19, the 
outcome may be obvious so long as Godavari Mills and Prag retain 
their operative vigour. Further a question now arises as to what is the 
use of inclusion of an Act or a regulation in the Ninth Schedule if an 
order or notification issued thereunder and intra vires the Act or 
regulation is subject to Articles 14. and 19. An Act or regulation can. 
be given effect to through orders or notifications. What is the use of 
immunizing from Articles 14 and 19 the former but not the latter? The 
net result of the judicial denigration of Article 31-A, 31-B and 31-C is 
that though the legislation and the regulations entrenched in the Ninth 
Schedule are immune from Articles 14 and 19, the orders and notifica- 
tions issued under them are subject to those Articles. As yet the Court 
has not applied these propositions though it has weakened Articles 31-B 
and 31-C, which alone can rescue such orders ‘and notifications from 
Articles 14 and 19. It is, however, too early to say whether this drift 
is towards disaster so far as the ceilings reform is concerned. 


In Venkaiah®®, Ambika Prasad®®, Nandlal® and Waman Rao the 
ceilings reform from Andhra, Uttar Pradesh, Haryana and Maharashtra 
was sustained by the Court. But there was a discord in the concord 
manifest from these cases. One of the forceful contentions in these 
cases was that allotment of a standard holding to a major son but not 
to a major daughter denied to the latter equality before law and equal 
protection of the laws. In Ambika Prasad Justice Krishna Iyer said 
that the concept of family unit neither took from the major daughter 
her property nor left with the major son his property; the land below 
the ceiling limit was left with the tenure holder. So the learned judge 
held that the concept of family unit caused no legal injury to the major 
daughter. He pointed out that “‘large land holders (cannot) be allowed 
to outwit socially imperative land distribution by putting female dis- 
crimination as a mask.”’ Justice Tulzapurkar, however, advised the 
State of Haryana after upholding the concept of family unit : 


‘However, before parting with this point we might like to 
observe that the State of Haryana should consider sympatheti- 
cally the case of unmarried major daughters living with the 
family and for that matter even the case of a divorced 
daughter.”’ 


Unlike in the first phase, in the second phase of the ceilings 
reform the Supreme Court sustained the reforms, with all its innovations. 
The advice on a standard holding for an unmarried major daughter 
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was well meaning, though without understanding. The disturbing 
feature of the judicial trend on this phase, however, was the emasculation 
of Article 31-B and the exposure of the post Bharathi amendments of 
the Ninth Schedule of the flexible concept of ‘“‘basic feature’? and the 
denial of the protection of Article 31-B to orders and notifications 
issued under the laws and regulations entrenched in the Ninth Schedule. 
It is more than likely that these decisions were a reaction to the misuse 
of the Ninth Schedule, particularly during the Emergency. But these, 
decisions affect alike all laws entrenched in that Schedule, irrespective 
of whether they embody a programme of social engineering or a draco- 
nic measure undermining political democracy or individual dignity. 
Surely it was not beyond the ability of the Court to limit the safeguards 
in Article 31-B to the former only. Although these decisions do not 
augur well for the ceilings reform, the Court, wisely, refrained from 
stretching them to their logical limits. 


Justice Krishna Iyer®! probably wanted to save the reforms from 
the consequence of the emasculation of Article 31-B when he reviewed 
and upheld the ceilings-legislation from U.P. under Articles 14 and 19, 
He thus showed that even if the Court devitalized Articles 31-A, 31-B 
and 31-C, the ceilings-reform could still be upheld if Articles 14 and 19 
were progressively interpreted. In fact, if they had been so interpreted, 
Articles 31-A, 31-B and 31-C would never have been added to the 
Constitution. But a Court, willing to interpret Articles 14 and 19 
progressively, would not devitalize Articles 31-A, 31-B and 31-C. It is 
open to the Court to follow the lead given by Justice Iyer though there 
is little hope that it will. 


The response of the Andhra High Court to the ceilings reform 
shows that it employed the interpretative process to devitalize the 
reform after sustaining its validity. The Supreme Court had not taken 
up the appeals by the State against their High Court decisions even 
after three to five years from their decision. Herein lies the basic flaw 
in our judicial process. If the Supreme Court had in these appeals 
seized the opportunity to clarify immediately the law to release from 
litigation the 91,236 acres of wet and the 10,61,868 acres of dry land, 
it would have given the reform a new lease of life. Instead the Supreme 
Court was busy, tilting at Articles 31-A, 31-B and 31-C while the 
Andhra High Court was virtually killing the reform. 


Conclusion 


By the end of the 70’s almost 11 lakh acres of surplus land, includ- 
ing the bulk of the wet land, was locked up in litigation. The extent 
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of surplus land allotted to 1,38,801 persons was 10,262 acres of wet and 
1,62,379 acres of dry land. It may be seen that only a little more than 
one acre was on average allotted to a person and that only one out of 
13 beneficiaries could have been allotted one acre of wet land. Much 
of the dry land surrendered to the state may not be fit for cultivation 
as the law left it to the surplus owner to surrender the land of his choice 
and the High Court had instructed the government to accept the land 
with rocks surrendered by the surplus owner. 


The cost of this reform is enormous. For the 10,262 acres of wet 
and 1,62,379 acres of dry land the government had paid Rs. 67.53 lakhs 
as compensation. It had spent huge amounts on the army of officers 
entrusted with administration of the reform and on litigation. With 
this amount the State could have purchased more or better land. It is, 
therefore, more than doubtful whether the living conditions of the 
allottees, especially of the dry land, improved on account of the allot- 
ment of the land. 


How do we account for this failure? The Emergency that lasted 
nearly two years had given the government unprecedented power and 
authority. And yet the reform was not implemented properly. In this 
connection it is significant that while the revival of the reform did not 

alienate the Kulaks from Indira Gandhi, the failure of the reform did 
not render Indira Gandhi unpopular among the disappointed bene- 
ficiaries of the reform. It is likely that the Kulaks saw little to fear in 
the revival of the reform and the landless poor, ground by want and 
exploitation for centuries, were dead to hope and despair. 


Politicians and only politicians make good or poor reforms. During 
the first phase of this reform socialism was more a strategy than a 
commitment of the Congress Party and so the reform-rhetoric was more 
a fronthing of words than a force of action. It is difficult to disagree 
with Myrdal®* when he says that if Nehru had not been satisfied with 
continually spelling out radical ideals in his speeches while postponing 
the social and economic revolution, but instead had initiated vigo- 
rous political action for their speedy realization India’s history would 
have been different. During the second phase, what appeared to be the 
realistic dedication of Indira Gandhi, ultimately, turned out to be no 
more than political rehtoric. As already noted the Chief Ministers’ © 
Conference, 1972, rejected the recommendations of thc Committee cons- 
tituted by the Congress President to consider the Central Land Reforms 
Committees’ Report, particularly the recommendations on denial of a 
separate share to the major son, scaling down the ceiling-limit if a family 
unit has less than 5 members and a lower differential rate between lands 
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irrigated by public and private sources of irrigation. And individually, 


the Chief Ministers wanted the reform to be diluted further. But how ~ 


does one explain the anti-reform attitude of the Andhra High Court ? 
It cannot be argued that the judicial process simply followed the politi- 
cal process. The support base of the latter consists of a coalition of 
conilicting interests. A political party tries to preserve its support 
base by speaking for one and working for another. This is because 
the poor peasants’ strength of numbers is no match for the commanding 
political power and influence of the Kulak. The constitutional guarantee 
of independence of judiciary saves the judge from the power and influ- 
ence of such interest groups. And yet why has the judge been more 
reactionary than the politician, in the sense that he devitalized the re- 
form that the political process gave to the people ? 


The holier-than-thou attitude adopted by the Supreme Court in 
this regard sounds amusing. In Sampuran Singh®? and Amar Singh®4 
the Supreme Court blamed the legislature and the executive for fiddling 
with agrarian reforms. A little later the Court® absolved itself of any 
responsibility for the failure of land reforms : 


*‘The distance between the statute book and the landless tiller 
is tantalizingly long. For this implementation hiatus the 
executive and not the judicative wing will hold itself socially 
accountable hereafter.”’ 


The history of economic reforms in free India shows that the targets 
of these reforms often turned to the judges for protection. And the 
judges disappointed them only occasionally. It is tragic that one of 
our most sensitive judges, Krishna Iyer, who with Justice Bhagwati tried 
to do for India what Holmes and Brandeis had done for America, 
chose to give the judges a clean chit vis-a-vis agrarian reforms. This 
writer, however, consider it necessary to remind these judges of what 
the American Supreme Court had said through Justice Jackson : 


“If the judicial power is helpless to protect a legislative pro- 
gramme from schemes for easy avoidance, then indeed it has 
become a handy instrument of high finance ?”’ 


How many instruments of high finance can India afford? and for how 
long ? 
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PREVENTIVE DETENTION AND PERSECUTION OF 
POLITICAL OPPONENTS 


F. S. NARIMAN 


I. Introduction 


One of the basic principles adopted by LAWASIA committee and 
prescribed as the minimum to be observed at all times, even during 
times of emergency, is that : 


No. (6) “‘No one should be subjected to preventive detention; 
but in those countries where preventive detention 
exists, everyone so detained shall be entitled to 
prompt, periodic reviews of his detention by a legally 
competent, independent and impartial tribunal.”’ 


Most of the countries in the region have built into their Constitu- 
tion provisions permitting preventive detention or enabling laws to be 
passed during executively-determined emergencies for detaining persons 
without trial. 


This Working Paper does not attempt to analyse the laws relating to 
preventive detention in all the countries in the LAWASIA regionn or the 
suitability or otherwise of the remedies so provided in each such country 
to the citizen who is so detained. The object of this Working Paper 
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is to activate a study of preventive detention laws in each of the coun- 
tries in the LAWASIA region in order to gauge the effectiveness or 
otherwise of the remedies provided to a citizen who is so preventively 
detained : proceeding on the premise that the condition upon which 
“God hath given liberty to man is eternal vigilance; which condition if 
_he breaks, servitude is at once the consequence of his crime and the 
punishment of his guilt’’. But without knowledge, vigilance is totally 
ineffective. 


As for those who believe that opponents—political opponents—who 
are bent to disturb the existing order of things must be prevented from 
SO acting, it would be instructive to remember the retort of a great 
American judge (a judge better known for conservative rather than 
liberal views) : “It is a fair summary of history to say that the safe- 
guards of liberty have frequently been forged in controversies involving 
not very nice people’?! And the history of liberty is largely a history 
of procedural safeguards. 


What are the procedural safeguards in the LAWASIA region? 
A study of the working of one of the earliest post-war Constitutions 
would be instructive—the Constitution of India 1950 : not only because 
it is the only constitutional document in the region with which I am 
familiar; but the changing patterns in its wording and in its working 
during the past 30 years may help towards a search for adequate reme- 
dial safeguards. 


II. The Indian Experience 
A. The Constitution of India 1950 


Preventive detention laws were the legacy of British rule. Enacted 
under war-time regulations (Defence of India Act and Rules 1939) they 
were continued in the turmoil of the post-war years when the draft 
Constitution was prepared. Preventive detention in normal times was 
recognised as a legitimate topic of legislation. The only question debated 
by the Constituent Assembly was the nature of the constraints to this 
undemocratic power. : 


Part III of the Constitution of India 1950 guaranteed certain funda- 
mental rights. It included the right to life and personal liberty. ‘‘No 
person shall be deprived of his life or personal liberty except according 
to procedure established by law.’ (Article 21). Provision was also 
made in Article 22 inhibiting detention without trial and guaranteeing 
disclosure of the grounds of arrest and of the right to be defended by 
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a legal practitioner. Article 22 (1) and (2) in the 1950 Constitution 
read as follows : 


**22.(1) No. person who is arrested shall be detained in 
custody without being informed, as soon as may be, 
of the grounds for such arrest nor shall he be denied 
the right to consult, and to be defended by, a legal 
practitioner of his choice. 


(2) Every person who is arrested and detained in custody 
shall be produced before the nearest magistrate within 
a period of twenty-four hours of such arrest excluding 
the time necessary for the journey from the place of 
arrest to the court of the magistrate and no such per- 
son shall be detained in custody beyond the said 
period without the authority of a magistrate.”’ 


But, setting the pattern of post-war constitutions, there was a clause (3) 
to Article 22. 


(3) ‘‘Nothing in clauses (1) and (2) shall apply to any 
person who is arrested and detained under any law 
providing for detention’’. 


And the limits within which such a law could be made were laid 
down in clauses (4) to (7). 


(4) No law providing for preventive detention shall 
authorise the detention of a person for a_ longer 
period than three months unless 


(a) an Advisory Board consisting of persons who are or 
have been or are qualified to be appointed as judges 
of a High Court has reported before the expiration of 
the said period of three months that there is in its 
opinion sufficient cause for such detention: 


Provided that nothing in this sub-clause shall autho- 
rise the detention of any person beyond the maximum 
period prescribed by any law made by Parliament 
under sub-clause (b) of clause (7); or 


(b) such person is detained in accordance with the pro- 
visions of any law made by Parliament under sub- 
clauses (a) and (b) of clause (7). 
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(5) When any person is detained in pursuance of an order 
made under any law providing for preventive deten- 
tion, the authority making the order shall, as soon as 
may be, communicate to such person the grounds on 
which the order has been made and shall afford him 
the earliest opportunity of making a representation 
against the order. 


(6) Nothing in Clause (5) shall require the authority making any 
such order as is referred to in that clause to disclose facts 
which such authority considers to be against the public interest 
to disclose. 


(7) Parliament may by law prescribe : 


(a) the circumstances under which, and the class or classes of 
cases in which, a person may be detained for a period longer 
than three months under any law providing for preventive 
detention without obtaining the opinion of an Advisory Board 
in accordance with the provisions of Sub-Clause (a) of 
Clause (4); 


(b) the maximum period for which any person may in any class 
or classes of cases be detained under any law providing for 
preventive detention; and — 


(c) the procedure to be followed by an Advisory Board in an 
inquiry under Sub-Clause (a) of Clause (4).”’ 


Preventive detention was only permitted if there was a law authorising 

it—detention by executive fiat was ruled out. Even the power to enact 
laws for preventive detention without trial—was not plenary: it was 
subject to the constraints in Clauses (4) to (7) of Article 22.2 The 
fundamental rights guaranteed by Clauses (4) to (7) to persons detained 
under any law for preventive detention related to the maximum period 
of detention, the provision of an Advisory Board to consider and 
report on the sufficiency of the cause for detention, the right to ins- 
pection of the grounds of detention and the right to have the earliest 
opportunity of making a representation against the order of detention. 
Reasonably adequate safeguards, one would say, but there was a catch | 
in this longest world constitutional document. It was contained in 
Part XVIII of the Constitution—the chapter relating to Emergency 
Provisions. If the executive was satisfied that a grave emergency existed 
whereby the security of India or any part thereof was threatened 
whether by war, external aggression of internal disturbance, a declara- 
tion could be made to that effect: a Proclamation of Emergency 
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(Article 352). Where a Proclamation of Emergency was in operation, 
the executive could by order declare that the right to move any court 
for the enforcement of any of the fundamental rights conferred by 
Part IIL of the Constitution should remain suspended for the period 
during which the Proclamation was in force. 


B. The Emergency of June 1975 


With the Proclamation of Emergency of June 1975 by an executive 
order passed under Article 359, the right of any person including a 
foreigner to move any court for the enforcement of his fundamental 
rights under Articles 21 and 22 (as also under Articles 14 and 19) was 
suspended. A large number of detention orders against political 
opponents were thus sought to be sustained. 


C. The Courts during the Emergency 


When the writs of habeas corpus? were sought from the High 
Courts, the detaining authorities raised preliminary objections that the 
petitioners had no locus standi because they were seeking to enforce 
their fundamental right under Article 21, namely, that they should 
not be deprived of their personal liberty except by procedure estab- 
lished by law. The High Courts of ten different States* rejected this 
contention and held that though the petitioners could not move the 
court to enforce their fundamental right under Article 21 they were 
entitled to show that the order of detention was not under or in 
compliance with law or was mala fide. But this preponderating view 
of High Courts was overruled by the Supreme Court. In what is now 
known as the Habeas Corpus Case® the court held (by a majority of 4:1) 
that Article 21 was the sole repository of the right conferred—that the 
Constitution of India did not recognise any natural right other than 
that expressly conferred—and that accordingly an order of preventive 
detention issued at a time when Article 21 was under suspension could 
not be challenged either in the High Court or in the Supreme Court 
nor a writ of habeas corpus issued either on the ground that the order 
was not in compliance with the law authorising it or was illegal or was 
vitiated by mala fides, factual or legal, or based on extraneous con- 
siderations.® In the next year,’ the Supreme Court held that during 
the period of suspension of Articles 21 and 22, detainees—most of them 
were political detainees—could not complain of prison conditions or 
prison rules regulating conditions of detention even if they were 
unreasonable : even though they were more harsh than those prescribed 
for persons convicted of crimes. The basis of these two unfortunate 
judgments was (in the words of then C.J. Ray) that : 
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“Liberty itself is the gift of the law and may by the law be 
forfeited or abridged,”’ 


The voices of the High Courts who had taken a different view were 
silenced.8 As was said of the Supreme Court of the United States after 
the Dred Scott Case, the Supreme Court of India (after the Habeas 
Corpus Case) ‘suffered severely from self-inflicted wounds.’ A former 
Chief Justice of India (Mr. Hidayatullah, now Vice-President of India) 
has more than once publicly expressed the view that the suspension 
of Articie 21 should not have led to the “‘hands off’’ posture by the 
Supreme Court. In his view (which many share), Article 32 guaranteed 
the right of every person to approach the Supreme Court and em- 
powered the Supreme Court to issue a writ of habeas corpus—so long 
as that Article was not suspended, the power to scrutinise the grounds 
and validity of a detention order remained with the Courts. 


D. The Courts after the Emergency 


It is widely believed that after the lifting of the Emergency in 
March 1977, the Supreme Court of India has been at pains to redeem 
itself. In the first year of the Supreme Court (in 1950) in Gopalan’s 
Case,® a restricted meaning was given to the words “except by proce- 
dure established by law in Article 21”’. Whatever the procedure, the 
law enacted (even if in the opinion of the Court it were unfair or 
unreasonable), would be sustained as a sufficient constitutional justifi- 
cation for deprivation of life or liberty. The Court thus shut the door 
to due process—largely because of historical reasons. The draft Consti- 
tution did contain a Due Process Clause but it was deleted by the 
Drafting Committee, mainly on the advice of Justice Frankfurter to 
our Contitutional Adviser Sir B.N. Rau. It was also held in Gapalan’s 
Case that Article 22 was a self-contained code and, therefore, a law of 
preventive detention did not have to satisfy the requirements of Article 14 
(prohibition against arbitrary or discriminatory laws) or Article 19 
(right to freedom of speech, expression, of assembly and of movement— 
subject to reasonable restrictions imposed by law) or Article 21 (right 
to life and personal liberty) but a full bench of eleven judges in the 
Bank Nationalisation Case! disapproved the majority view in Gopalan. 


Subsequently smaller benches!! in dealing with a challenge to the 
Maintenance of Internal Security Act 1971 accepted the position that 
a law of preventive detention had to be tested in regard to its reason- 
ableness with reference to Article 19. A few years later in Maneka 
Gandhi,“ a Constitution Bench of the Court held that the law referred 
to Article 21 could not prescribe any procedure, however arbitrary or 
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fanciful, and claim to sustain a deprivation of life or liberty. The law 
had to satisfy the requirement of reasonableness—Due Process, so 
studiously kept out for more than 25 years, was introduced as part of 
our constitutional law: in matters relating to life and liberty. Since 
then the contitutional safeguards for persons detained under preventive 
detention laws are being construed very strictly against the detaining 
authorities.18 The scrutiny of detention orders and of the grounds of 
detention are meticulous—and where some State Governments have 
attempted to preventively detain political opponents on the ground 
that their apprehended activities would constitute a danger to internal 
security, such attempts have failed (thanks to the courts)—either on the 
ground of mala fides, or the vagueness of grounds of detention or failure 
to conform to strict procedural safeguards. 


E. Plugging the Loopholes—Amendment of Emergency Provisions 


The Constitution 44th Amendment Act 1978 has introduced stricter 
safeguards in the emergency provisions. An emergency may be declar- 
ed whereby the security of India or any part of its territory is threatened 
“‘whether by war or external aggression or armed rebellion’’—mere 
‘internal disturbance’ will no longer sustain a Proclamation of 
Emergency. There is to be a stricter scrutiny of a Proclamation of 
Emergency by the legislative wing—a Proclamation of Emergency would 
cease to operate at the expiration of one month unless it has been 
specifically approved by resolutions of both Houses of Parliament (that 
is, the House of the People and the Council of States). Article 359 em- 
powering the executive to suspend the enforcement of fundamental 
rights conferred by Part III during the period of the Proclamation of 
Emergency has also been amended. Article 20 (protection against ex- 
post facto laws and against double jeopardy) and Article 21 cannot be 
suspended at any time even during an Emergency. The right to life 
and liberty even if “‘the gift of the law’’ can no longer be forfeited or 
abridged. The power of the courts to issue writs of habeas corpus can 
no longer be taken away even by a law unanimously passed by both 
Houses of Parliament. 


By the Constitution 44th Amendment 1978, the provisions of 
Article 22 have been further liberalised!4—the Advisory Board in each 
State (which looks into the grounds of detention) must be constituted 
in accordance with the recommendations of the Chief Justice of the High 
Court in each State—and the Advisory Board must consist of a serving 
judge of the High Court as Chairman, its two other members being 
serving or retired judges of any High Court. An Advisory Board 
cannot be constituted of persons who “‘are qualified to be appointed 
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as judges of a High Court ......... >: they must in fact be serving or 
retired judges of a High Court. Sub-Clause (a) of Clause (7) of 
Article 22 has also been deleted by the Constitution 44th Amendment 
Act 1978—with the effect that Parliament cannot any longer prescribe 
by law the circumstances under which and the class and classes of cases 
in which a person may be detained for a period longer than three 
months under any preventive detention law without obtaining the 
opinion of the Advisory Board. Although the amendment of Article 22 
by the Constitution 44th Amendment Act 1978 is constituent law— 
enacted in exercise of powers vested in Parliament by the requisite 
majority to amend the Constitution—they have not yet been brought 
into force. They are, therefore, not yet effective—an interesting consti- 
tutional question was raised in A.K. Roy v. Union of India (AIR 1982 
S.C. 709) as to whether the liberalised amendment of Article 22 is 
already in force notwithstanding that it has not yet been brought into 
force by executive notification. The Constitution Bench decided by a 
narrow majority (3:2) that a Constitutional amendment duly passed by 
the requisite majority in both Houses of Parliament and enacted as a 
Constitution Amendment Act was not to be regarded as having the 
force of law if the Amendment Act itself provided that the amending 
provision was to come into force on a date to be notified by the Central 
Government—and the date had not yet been notified. No mandamus 
could issue to the Government to bring it into force. 


F. When Does Prosecution of Political Opponents Become Persecution ? 


If the credit for tightening up the constitutional provisions so as 
to prevent a recurrence of the 1975-77 emergency syndrome goes to the 
Janata Government (which held office from March 1977 to September 
1979), the credit for not “‘fixing’’ those in Opposition today for alleged 
crimes or misdemeanours under then existing law must go to the 
Government of Mrs. Gandhi. Her Government has cried halt to 
raking up of the past. When the Emergency of 1975 ended in March 
1977 and there was a change of Government, a large number of Com- 
missions of Inquiry (mosty headed by judges) were set up to go into 
*““excesses’’ of the previous regime and a large number of criminal cases 
were filed against officials and members of the Congress political party. 
The zeal with which this was done left many people—many reasonable 
people—with the impression that those in power during the Emergency 
period—(1975-1977) even if guilty of some excesses were being persecut- 
ed because of their political views. Many leaders of the Indira Gandhi 
Government long before they swept the polls in the election of 1980 
had described the setting up of Commissions of Inquiry by the Janata 
Government as political vendetta aimed at persecuting Mrs. Gandhi ~ 
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and her close colleagues. With the change of Government in February, 
1980, these Commissions of Inquiry were either wound up or their 
reports not implemented and criminal prosecutions were withdrawn. 
It was reported!> that the Cabinet had decided at the instance of the 
Prime Minister not to institute and disciplinary or other proceedings 
against Government officials who had deposed before various Commis- 
sions of Inquiry against the Cong.-I leaders. It was also reported that 
Mrs. Gandhi counselled her colleagues that “the present Government 
should set a new precedent by choosing not to act in any vindictive 
spirt.”’ It is clear that investigatory Commississions have not proved 
effective—and that even though charges brought before such Commis- 
sions were serious they failed to gain credibility because of what was 
believed to be an element of unfairness in pursuing political opponents. 
In the public mind “prosecution”? and persecution’ become almost 
indistinguishable words. So far the present Government has steadfastly 
refused to set up Commissions of Inquiry or other investigatory bodies 
to go into the sins of omission or commission of the Janata Government 
or its short-term successor—the Lok Dal Government. 


III Setback—The National Security Act 1980 


Despite widespread protests at the provisions of the National 
Security Ordinance 1980, promulgated when Parliament was not in 
session, the Ordinance was enacted as a Parliamentary statute. At 
that time I had said : 


“In a few days, Parliament will assemble for the winter session. 
The National Security Ordinance 1980 will be laid before both 
Houses and will lapse after the expiration of six weeks. It 
should be allowed to. A Bill to replace the Ordinance is 
to be moved—but it is an unwise step; it will not improve 
Government’s image nor help them govern better. A law for 
preventive detention is contrary to the basic principles of 
civilised criminal jurisprudence—no detention without trial. 
It acts as a disincentive to proper investigation of crime; 
suspicion takes the place of detective techniques—and auto- 
cratic tendencies of the State officials get accentuated. Even 
where it is not enforced, it creates a climate of fear.’’ 


To no avail! 


Consider the provisions of the Act. It is not only widely worded, it 
exhausts all the reasons for which preventive detention laws may consti- 
tutionally be framed. The Constitution permits Parliament to legislate 
for preventive detention under specified heads: (i) “for reasons con- 
nected with defence, foreign affairs or the security of India’’, and (ii) 
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““for reasons connected with the security of a State, the maintenance of 
public order, or the maintenance of supplies and services essential to 
the community’. The second is a concurrent power also exercisable by 
State legislatures. Each head encompasses innumerable situations. And 
mark the word “‘or’’. The Constitution did not visualise an omnibus 
statute providing for detention without trial for every one of the reasons 
for which a prepreventive detention law could validly be passed. But 
that is what the Act does. It mechanically reproduces all the heads of 
legislation and enacts them as grounds of detention. Black marketing 
in essential commodities and smuggling activities are subjected to 
different laws of preventive detention passed earlier—they are still on 
the statute book. 


Consider also in whom the wide powers of detention are vested, in 
the Central Government and the State Government which means any 
person authorised to act for the Central Government or the State 
Government : theoretically, even a desk clerk. But the power to detain 
is not confined only to those in the Secretariats in Delhi or the State 
capitals. It can also be exercised by every district magistrate and every 
Commissioner of Police in every State. More, a detention order may 
lawfully be passed by an authority in one State with respect to a per- 
son who has never visited that State. Every one who has views and 
expresses them publicly or in private is a potential victim. Speak criti- 
cally of the present system of Government in favour of a Presidential] 
one. You could (on the wording of the statute) be rewarded for your 
enthusiasm by being detained: not only on the order of the Central 
Government but of an official of any State Government, on the basis 
that repeated critical references to the present system of Government 
would endanger its security. Makea point for retaining the present 
Parliamentary system by showing up the deficiencies of a Presidential 
form of government in neighbouring countries. Again, you could be 
detained on the ground that this might prejudicially affect “the relations 
of India with foreign powers’. Does all this sound a trifle far-fetched? 
Not if you hear what happened to a colleague of mine—way back in the 
bad old days—the 1940s. He was arrested and detained for nearly six 
months on the ground that he was “‘agitating against ladies joining the 
Commonwealth’?! So the order read. What was presumably meant 
was “agitating against J/ndia joining the Commonwealth” a verbal slip, 
but who cared. The order could not be Challedged any way. Forgetting 
the slip, surely it was the height of arrogance to detain a person for 
expressing views on his country’s foreign alignments. 


Another more recent incident—in August 1975, I was invited to 
preside at a conference of Andhra State lawyers in Rajamundhrv. 
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Justice Krishna Iyer was to inaugurate the Conference. When we 
arrived, the organiser (a senior lawyer of the district) informed us with 
anguish that his son, a law student at Visakhapatnam who was to assist 
him in the arrangements, had been arrested under MISA the day before 
our arrival. He was a conscientious student—almost obtusely so. When 
his lecturer announced in class that they would all march in procession 
in suppport of the 20-Point programme, he suggested that time was 
better spent in college—and that the procession should be postponed to 
a Saturday. The rest of the boys shouted him down marching ina 
procession would be far more fun than attending classes. He insisted— 
there was some argument. And there, apparently, the matter ended. 
But then a District Magistrate in whom wide powers of detention 
were conferred heard of this misdemeanour. He issued an order of 
detention on the ground that the boy was a danger to the security of 
the State—the order of detention was served on him at Rajamundhry 
and he was whisked off in the night. Fortunately, the then Law 
Minister of Andhra Pradesh was one of the principal guests at the con- 
ference and some of us requested him to personally look into the matter 
which he did. The order of detention was revoked, But unfortunately, 
the boy could not be located, no one knew where he was put away; he 
was ultimately found after three weeks in some jail in the State and 
returned to his parents. No one in Delhi instructed the District 
Magistrate to act—in fact South Block would have been aghast at such 
irresponsibility. But if you pass laws which encourage officials to act 
irresponsibly, in our country they wi//—with hobnailed boots! 


Some people see something diabolical, in the wide language 
used in the Act and the width of the powers assumed. I do not. 
I believe the experience of two years has shown that the Act has not 
been misused. Then why width and plenitude of power? Someone in 
the drafting section of the Law Ministry must have been instructed to 
produce a Preventive Detention law in record time; he did not bother 
to seek what situations the law was designed to cover. So he obligingly 
covered each and every possible situation which the Constitution per- 
mitted. He had with him a precedent—the Maintenance of Internal 
Security Act (MISA) which in turn was taken from the Preventive 
Detention Act 1950, which in turn was drafted on the basis of the 
Defence of India Rules 1939 promulgated when the British were still 
firmly in control of India, The tragedy is that in 1980, 33 years after 
independence Parliament was asked to approve a measure not very 
different from that introduced by a foreign Government, during a World 
War, thwart the activities of the country’s freedom fighters. If we 
are not to scrap preventive detention laws altogether—they sap the vitals 
of a democratic system based on the rule of law—we must see that they 
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are drafted with care to deal with the precise situations actually neces- 
sitating the immediate use of drastic powers. 


‘IV Conclusions and Some Lessons from the Indian Experience 


Since most of the countries in the LAWASIA region have written 
constitutions—many of them on the Westminster or U.S. model—the 
relation between provisions authorising a state of emergency or a pro- 
clamation of martial law and suspension of fundamental human rights 
requires a close examination. When the power to suspend such funda- 
mental human rights or to suspend the writ of habeas corpus exists, the 
temptation to declare a state of national emergency (even if not really 
warranted by circumstances) is great. If the constitutional instrument 
of government guarantees that the right to life and liberty and its 
enforcement through appropriate writs would be ensured even during 
states of national emergency, there would be much less occasion for 
politicians to use the emergency power. 


Where political upheaval or dissent has led governments to declare 
state of emergency, it has in turn affected the judiciary’s ability or 
willingness to allow effective utilisation of the writ of habeas corpus—in 
such a situation, the phenomenon of ‘“‘disappearances’’ and arbitrary 
arrests and detentions for long periods are frequent occurrences. Gran- 
ted the guarantee of the writ of habeas corpus, its effectiveness depends 
entirely on the existence of a strong and independent judiciary—a judi- 
ciary which can and will demand explanation and justification of deten- 
tions by the executive. The true test of an independent judiciary is 
when times are bad. It should never be said of any judge (as was once 
said of the late Duke of Windsor) that “‘he was at his best only when 
the going was good’’. 


Laws authorising preventive detention must be so framed as to 
meet a given situation. If preventive detention laws are not to be 
scrapped altogether, they must be drafted with precision to deal with 
the exact situation necessitating the immediate use of drastic powers. 
It is no answer to tyrannical laws that they are not implemented 
tyrannically. When they are not, Government officials empowered to 
detain take undeserved credit for their tolerance. ‘‘See what we can do, 
but we don’t”. Plenitude of power, whether exercised or not, inevi- 
tably breeds a spirit of patronage and intolerance. It also breeds 
flunkeys. 


The power to preventively detain should always be in a high rank- 
ing official of government—preferably the minister himself or the head 
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of department. This is one way to ensure that power may not be 
abused. Besides, a well drafted law of preventive detention should 
provide for the immediate scrutiny of the grounds of detention by an 
executive board comprising judges or men with judicial experience. 
Many detenus in India are freed when the Advisory Board (invariably 
consisting of sitting judges of High Courts) on examining the files consi- 
der that the facts disclosed to them do not warrant a detention without 
trial. 


If every man has one skeleton to hide, politicians have several; 
and that is why politicians can be—and many times are—‘‘fixed” : im- 
plicated in situations seemingly innocent but rendered sinister under the 
blazing light of a new regime. If democracy is to survive in this region 
and if every change of government is not to be preceded by a revolution, 
a useful motto would be : ‘“‘Hands off political opponents’. But 
too often mottos are only for others to follow—in such situations, 
the citizen is always heartened to see the strong arm of the judiciary. 
Fortunately, human nature still harkens to the weak and defenceless, 
remembering how strong or arrogant they had once been. 


But the judiciary can do little without a strong independent bar. 
When lawyers—reputed lawyers—refuse to appear in so-called political 
cases, and are reluctant to condemn excesses of power, the infection quick- 
ly spreads to the bench. It is distressing to hear that in some places, the 
best a political detenu can hope for is for a lawyer to plead for mercy 
before the judge. It is reported that in a particular place in the 
LAWASIA (which will not be named), a lawyer dared to challenge the 
evidence—contending that the document which was supposed to prove 
that his client was lawfully detained because he was disseminating 
communist propaganda was not in fact communist propaganda; it is 
reported that the judge cautioned the lawyer that if such a defence is 
taken the lawyer would himself be charged with communist tendencies! 
It is only a strong and independent legal profession which can help to 
build a strong and independent judiciary. Once this is established, the 
attempted persecution of political opponents and the inequities of 
detention without trial would at least be contained. 


In the end, there must be a greater awareness of the truth in the 
new definition of UDC. Mr. Keba Mbaye of Senegal (President of the 
ICJ) recently defined an underdeveloped country as “a country in 
which human rights are not respected”’. 
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NOTES, VIEWS AND COMMENTS 


HUMAN RIGHTS IN DEVELOPING COUNTRIES 


One of the purposes of the United Nations has been to promote 
and encourage respect for human rights. This was followed by the 
adoption of the Universal Declaration of Human Rights and Genocide 
Convention commended by the General Assembly in 1948. In 1966, 
two International Covenants on Economic, Social and Cultural, 
Civil and Political Rights were commended. These Covenants became 
effective in 1976. In addition, many other instruments concerning 
various aspects of human rights have been completed at different levels. 


For the Third World, it was an augury of a new era. Self- 
determination being one of the purposes of the United Nations, about 
100 new States have sprung up since 1945 by process of decolonisation 
and transformation from colonial or trust territory status. Third World 
countries have been very vocal by spreading the gospel of human rights. 
Surprisingly, however, while these new States have championed the 
cause of human rights in world forums, some of them have denied human 
rights within their national borders. This is despite the fact that some 
of these States have incorporated human rights in national constitutional 
documents. 


While Third World values traditional human rights, these rights 
could have only second priority in developing countries. There are 
some other rights which are more important in these countries. Third 
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World gives first priority to this latter category of rights. The same 
are analysed below. 


Right to Peace 


Developing countries have won freedom but not peace. Until 
1945, these countries enjoyed peace and were away from war zones. 
Today, Asia and Africa have been the main theatres of war. It is 
estimated that out of little more than 100 wars since 1945, about 90 
wars have been fought in Asia and Africa. Tribal, ethnic and religious 
hatreds have engulfed these regions in war which has threatened their 
fragile economy and their recently acquired freedom. Ideological 
differences and border disputes are equally responsible for some wars. 
The Iran-Iraq war portrays a present-day-tragedy. 


The United Nations was established to save the succeeding genera- 
tions from the scourge of war. Members agreed to refrain from use 
of force against territorial integrity and political independence of any 
State. Yet, nations have preferred to resort to use of force at the 
slightest pretext. 


A crying need for the Third World is to practice tolerance and 
live together in peace with one another as good neighbours. Nations 
should shun the use of force for settlement of internal or border 
disputes. Proxy wars should be avoided and the big Powers must be 
urged to stop pumping instability into a region by supplying their 
discarded arms to one state at the disadvantage of another. Big Powers 
should be told to leave us alone and let us live in peace. 


Right to Development 


Until the mid-twentieth century, Third World countries were ex- 
ploited by the Western World. The colonial countries exploited the 
natural resources and raw material of their colonies in Asia and Africa 
to develop and enrich themselves. Even non-colonies of the Third 
World were exploited by the Western countries through economic sub- 
jugation by multi-nationals like ARAMCO and the Anglo-Indian Oil 
Company. Surprisingly then, a bottle of coca cola was more expensive 
than a litre of petrol. The process has been going on for the last few 
centuries. 


Now the Third World has awakened and become its own master. 
It seeks quick development of its depleted economy. It will no longer 
tolerate economic exploitation by the Western world. The preamble 
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of the United Nations Charter envisages promotion of the economic 
and social advancement of the peoples through international machinery. 
The United Nations General Assembly has commended the Charter of 
Economic Rights and Duties of the States in 1974. There has been 
some North-South dialogue in Cancun (Mexico) on the New Inter- 
national Economic Order. There has been some breakthrough under 
the UNCTAD auspices, but the New International Economic Order has 
yet to crystalize. 


Development and peace are the two wheels of the cart. There 
can be no peace without development of the Third World and no 
development without peace. Unfortunately, States from the Third 
World are embroiled in internal strifes and border disputes which 
motivate them to spend more for armaments than for investment in 
development. The world is spending about 800 billion dollars annually 
on armament. This would mean that the world is spending about 
one and a half million dollars every minute on armament. The Third 
World countries do not lag behind in military expenditure. This is 
indeed very unfortunate. What is needed is disarmament and develop- 
ment; and notarmament and annihilation. These nations could better 
settle their disputes around the table rather than on the battlefield. They 
Should not stick to false notions of national prestige at the expense of 
welfare of the people. 


Political Detentions 


News regarding political detentions in newly independent countries 
is causing great concern among world elites. It is unfortunate to notice 
that political leaders of these new States use the spectre of preventive 
detention which they had themselves condemned while they fought for 
the independence of their country. It is indeed agonising that while they 
swear by democracy, they do not tolerate dissent at home. Thus, 
political dissenters are muzzleed and detained, mostly without trial. 
The phenomenon is only too obvious in a number of developing 
countries, including Africa and Latin America. 


The phrase “political detention’? may be defined as the detention 
of political opponents to the regime or dissenters from the political 
philosophy of the ruling party. Perhaps, ruling parties in newly inde- 
pendent countries do not tolerate any kind of political opposition 
or dissent within their territories. The intensity of these practices has 
invited world-wide concern among world elites. 


There is an International Covenant of Civil and Political Rights of 
1966 which became effective in 1976. Article 19 of the Covenant gives 
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the right to hold any opinion. No one should be detained for political 
dissent. Unfortunately, one finds prisons filled with political dissenters 
in the developing countries. Ruling elites should develop a sense of 
tolerance for political dissent which could be considered as a healthy 
sign. Therefore, no one should be detained for opposing the ruling 
party. Developing countries which indulge in political detentions 
should make necessary amends and free them forthwith. Sometimes, 
the tragedy is that governments commit themselves solemnly in inter- 
national agreements which they seek to violate with impunity at home. 
We should make efforts to highlight incidents of political detention 
and build up world public opinion to see that these detentions are 
discontinued. 


More than political detention, there is the problem of living con- 
ditions in prison camps. It has been found that a number of political 
detainees are lodged in ordinary prisons along with hardened criminals 
and lunatics. Efforts are made to break their will by subtle psychologi- 
cal methods. They are pressurized by their families and friends to 
follow the line of conformity. Many of them are kept incommunicado 
without information to their family or friends. Their solitary confine- 
ment is designed to break their will to follow an independent path. 
Often times they are condemned on paltry evidence which cannot be 
sustained in well-established democracies under the normal canons of 
law. 


Something should be done to ameliorate the situation of political 
detainees. It is necessary to prescribe that no person should be arrest- 
ed except on a clear charge of violation of a law which entails arrest. 
Invariably, a detainee must appear before a magistrate within twenty- 
four hours of his arrest and charges against him must be communicated 
to him. A detainee should be given the right of defence and the 
services of a competent lawyer. Detainees should not be taken to 
distant places where they can be kept incommunicado. Provisions of 
Article 9 of the International Covenant on Civil and Political Rights 
should be scrupulously observed. 


There should be minimum standards of treatment for political 
detainees. As provided by Article 10 of the above Covenant, they 
should be treated with humanity and inherent dignity for a human 
being. They should not be kept in ordinary jails and in any case they 
should not be lodged with hardened criminals and lunatics. They 
should be given facilities compatible with their social status. 


Trials of political detainees should be expedited. They should be 
tried before ordinary courts and not before special courts. Special 
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courts are not a welcome category of courts and their use should be 
discouraged as much as possible. 


Detainees should be given the right of defence by a competent 
lawyer. If the detainee is not financially capable to organise his defence 
well, he should be provided with free services of a competent lawyer 
paid for by the government. There should be no fabricated charges 
nor forced confessions which are sought to be extracted from detainees 
by use of third degree methods. 


There should be no summary trials of political detainees. All 
normal procedures of law and evidence must be observed in order to 
determine the guilt of the detainee, if any. Any summary trial under 
the pretext of expeditious disposal should de discouraged. 


Next there should be a ban on the death sentence being passed for 
political detainees. Holding a dissenting opinion should not be consi- 
dered acrime. All normal avenues of appeal should be made available 
to the political detainees as well. They should not be discriminated 
against. 


_ After arrest and before trial, the detainee should have facility to 
move the court for habeas corpus in order to determine whether deten- 
tion is in conformity with the law. As much as possible, the detainee 
should be released on bail unless his release would cause a grave threat 
to internal security or there is reasonable apprehension that he might 
skip bail. | 


Torture 


State torture has become an institutionalised affair. Amnesty 
International Reports show that some 70 States, mostly developing 
States, practise torture against their political detainees. Whether it is 
Bokassa’s Central Africa, Amin’s Uganda, Macia Ngvema’s Equatorial 
Guinea, Khomeini’s Iran or Pol Pot’s Khmer Republic, these States 
have all surpassed perpetrators of torture. As President Hay of the 
International Red Cross once remarked : ‘““Torture has become scienti- - 
fic, systematic and State-controlled.’’ Ironically torture is resorted to 
by the very State officials who are entrusted with the responsibility of 
maintaining law and order within the society. In some States, torture 
of political opponents is the regular mode for governing the country 
and scaring its people. Torture transforms the victim into a worn-out 
wreck often causing irreparable damage to his body and mind. 
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Article 7 of the International Covenants of Civil Political Rights 
prohibits torture. So do the European Convention of Human Rights 
and the Inter-American Convention of Human Rights. The latter two 
Conventions are confined to the Council of Europe and the Organiza- 
tion of American States, respectively. A separate Convention is needed 
in order to emphasise the intensity of the infection, to control it imme- 
diately and to abolish it eventually. 


The United Nations has expressed great concern over the increased 
incidence of torture. There is the United Nations Declaration of 1975 
against torture. In 1977, the U.N. General Assembly asked the 
Human Rights Commission to prepare a Draft Convention Against 
Torture. The Swedish Committee of Human Rights has prepared a 
Draft Convention against torture and other cruel, inhuman or degrading 
treatment and punishment. There is also Draft Optional Protocol to 
the Draft International Convention Against Torture prepared by the 
International Commission of Jurists. The U.N. Human Rights 
Commission is aware of these documents. 


All world legal systems proscribe torture. About 55 States ban 
torture under their national constitutions or other legislation. The 
tragedy of the problem is that while States decry torture in public, some 
of the States practise in private as an effective instrument of its policy 
to eliminate opposition. Recent disclosures of torture by Colombian 
army indicate how innocents are harassed in an effort to control 
guerilla activity. There are, of course, individual sadistic instances of 
torture by State officials as in the case of blindings in Bhagalpur (India). 
While the latter category of torture can be remedied through judicial 
machinery within the country, international elites are concerned with 
the first category of State-sponsored torture. 


State torture should be considered an international crime like 
piracy and hijacking and subjected to jurisdiction of any State where 
the perpetrator of the crimeis found. The perpetrator should not be 
treated as a political offender. It is, therefore, gratifying to find that 
an American court has recently held that torture is a violation of inter- 
national law and its perpetrators may be sued in the United States 
regardless of where the violation occurred. The action was taken by 
Federal Judge under the United States Statute giving federal courts 
jurisdiction in respect of international torts. The matter related to the 
killing of a 17-year-old boy in Paraguay in 1976 by Pena, Inspector- 
General of Police, Paraguay. 


The effort should be to bring to book not only the perpetrator 
of torture but also the State functionaries who instigate, encourage or 
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condone the crime to extract information, false confession or cause 
intimidation. State functionaries charged with the crime should be 
summarily dismissed under Departmental Discipline Rules, irrespective 
of judicial proceedings. The perpetrators may only be proxy for the 
main accused. Unfortunately, the Human Rights Committee appointed 
under Article 28 of the International Covenants on Civil and Political 
Rights has not been able to do much with respect to complaints of State 
torture against Uruguay under Article 2 of the Optional Protocol. 


Involuntary Disappearances 


Closely allied with detentions and torture is the problem of involun- 
tary disappearance. Rulers of the day resort to detention of their 
political opponents and torture them to conform. Failing all this, they 
are eliminated. In many cases, political opponents are removed from 
their homes at night by uniformed persons or toughs. No one hears 
of them afterwards. The Government appears ignorant of such events 
and disowns any responsibility for such disappearances. After a lapse 
of a few years, they are declared dead to the dismay of family members 
and friends. These atrocities normally happen where one man rules 
through decrees. Unfortunately, incidents of involuntary disappearance 
are mostly from developing countries only. 


The U.N. Commission on Human Rights has received a number 
of complaints regarding involuntary disappearance. Sometimes the 
idea of international habeas corpus is floated to enable production 
of persons kept incommunicado but there is the problem of 
implementation. The Human Rights Commission has decided to esta- 
blish a working Group on Disappeared Persons and the General 
Assembly has asked the Secretary-General to use his good offices to 
preserve the life and integrity of individuals in regimes where such 
things happen. 


Right of Self-Determination 


The Principle of self-determination is enshrined in the U.N. Charter 
as well as in the two Covenants of 1966. Article 1 gives the right of 
self-determination to people to determine their political status and to 
pursue their economic, social and cultural development. However, 
what has been granted to them at an international level has been denied 
to them at national level. Colonies have become independent but. 


their people have been deprived of their right to choose their political 
status. 


It is indeed shocking to learn that out of more than 100 new States, 
few of them have a working democracy within their territories. Some 
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have semblance of democracy with uni-party systems and the virus is 
spreading. Others have naked dictatorships. Unfortunately, authori- 
tarian regimes seem to thrive mostly in Third World countries. 


Self-determination is as much necessary at national level as it is at 
international level. People should have the right to choose their own 
form of government at regular intervals as envisaged under Article 21 of 
the Universal Declaration of Human Rights and Article 25 of the 
International Covenant on Civil and Political Rights. The will of the 
local people should be the basis of authority of government; not the 
will of the self-seeking and self-appointed authoritarian. The advent 
of democracy will greatly reduce incidence of ‘political detentions, 
torture and involuntary disappearances which are off-shoots of authori- 
tarian rule. 


Right to Stay in One’s Own Country 


Independence of colonial territories has brought in its trail a 
number of local problems, within the borders of newly independent 
States. The worst thus created has been the emergence of tribal, reli- 
gious, racial and lingual differences between the local sects of society. 
This has given rise to the feeling of majority and minority tribes, 
majority and minority communities, majority and minority racial groups 
and majority and minority lingual groups. A sort of fear psychosis 
subsists among the minority groups who feel insecure or adversely 
effected. Old frontiers were arbitrarily fixed by the colonialists. With 
the exit of colonialists, the ruling group behaves like a big brother, thus 
straining the relations between different sections of the society. The 
idea of new frontiers only aggravates the situation instead of solving 
the problem. 


Free Africa has been the centre of emotional eruptions. This has 
resulted in large-scale migration from the original country. It is esti- 
mated that about ten million refugees have been uprooted in this way 
throughout the world. Africa alone accounts for five million refugees. 
Ironically, poor neighbouring countries bear the brunt of refugee exodus 
through no fault of theirs. 


There is great sympathy evinced among world elites for the welfare 
of the uprooted refugees. The U.N. High Commissioner for Refugees 
started with a paltry annual budget of three hundred thousand dollars in 
1951. Today, its annual budget has swollen to 500 million dollars, 
besides ad hoc arrangements. Recently, the Organisation of African 
Unity convened a meeting of potential donors in Geneva and asked for 
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1.2 billion dollars aid for African refugees who constitute 50 per cent of 
total world refugee population. However, only 560 million dollars were 
collected at the April 1981 conference. Amazingly, 25 poor countries 
from Africa are looking after the refugees there. 


While sympathy for refugees is welcomed, no one seems to bother 
or think seriously to remove the underlying causes which motivate such 
a large-scale exodus. The world community should concern itself with 
tasks which should allay the fears of potential refugees who seek to 
leave their own country in the hope of getting better treatment in an 
alien land. Refugees are strewn everywhere whether they are boat 
refugees from Vietnam or other refugees from Kampuchea, Afghanistan, 
Chad, Ethiopia, Zaire, Nigeria, Equatorial Guinea and a few other 
countries. 


There must be compelling reasons for people to leave their hearths 
and homes. No one would wish to leave his country for the love of it. 
But when this happens, no accusing finger is raised against the Govern- 
ment whose policies cause mass exodus from within its territory. People 
should have the right to live in their own country and be free from fear 
and sense of insecurity. The dawn of freedom is not meant for the 
ruling group only. The minority group is as much entitled to stay at 
home and enjoy the fruits of freedom as the majority group. Other- 
wise, dawn of freedom would mean dawn of disaster for the minority 
groups. Persecution on grounds of religion, language, tribe, ethnic or 
racial group must stop. There should be spirit of tolerance and accom- 
modation for different ideologies, different languages, different tribes 
and ethnic groups ina multiple society. Independence does not mean 
heaven for some and hell for others. All the local groups should reap 
the fruits of independence and self-government without excluding the 
other. Peaceful co-existence is as much essential within national 
borders as beyond these borders. 


There should be a concerted action by the world community to 
pre-empt situations warranting refugee migration. This attitude has 
been singularly wanting. States should strive to see that situations 
are not created which cause refugee movements. A problem may be 
political, but the world community should be prepared to tackle 
political problems like these. 


It is, therefore, suggested that the refugee problem should not be 
looked into in isolation. The underlying causes responsible for such 
exodus should be determined and efforts made by world elites to 
remove these causes by persuading the defaulting State to make amends 
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or by taking other measures as the situation may demand. In appro- 
priate cases, States may be asked to take back its nationals and grant 
them civil and political rights, besides giving them a sense of security. 
Otherwise, it may be asked to-compensate for the losses suffered and 
properties left behind by fleeing refugees. 


Minority Rights 


When one considers a plural society, one comes across a number 
of minority sections within the country. There may be a racial 
minority, a lingual minority, a tribal minority, a religious minority 
or ethnic minority. Here one does not take into consideration a 
political minority which is bound to happen in a democratic society. 


The tragedy of the post-independence era in developing States has 
been the lack of national integration in various sections of society within 
a territory. Nurtured in the midst of self-determination which has been 
the watch-word for decolonisation, some groups seek to stretch the 
principle to the farthest end which may be worse than Balkanisation. 
One has witnessed attempts at secession in Zaire, Ethiopia, Nigeria, 
Chad, Sudan, Lebanon, Thailand, Philippines and India, to mention 
only a few examples. 


One good thing that has emerged from the United Nations practice 
is the recognition of each member-State as a single unit whose disinte- 
gration is discouraged by the United Nations. In the process, an 
atmosphere of mutual trust should be created within the country where 
minorities should feel secure and their traditional rights should be 
protected. In turn, minorities should join the mainstream of national 
life without getting isolated. 


It has been noticed that ina number of countries minorities seek 
trans-border affiliations which cause a loss of mutual trust among 
various sections of society. Perhaps, it may be desirable to try local 
solutions for national problems rather than to complicate the issue by 
involving a foreign element in an essentially local problem. Mutual 
trust will facilitate the solution of any intricate problem. 


Right to Basic Necessities of Life 


Most of Third World countries suffer from proverbial poverty in 
a world of plenty. These States are poor and their people even poorer. 
The World Bank Report of 1979 lists 21 countries which have less than 
200 dollars per capita income per annum. Not surprisingly, budgets of 
many of these States are less than the budgets of some of the giant 
multi-nationals. 
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The traditional human rights of liberty and free expression have 
no meaning for these States and their people. Their first priority is the 
basic necessities of life. These are bread, clothing and shelter. These 
necessities of life could be termed as basic human rights for them. 
Pope John Paul II, while addressing the United Nations General 
Assembly in 1979, said that right to food, clothing, housing and suff- 
cient health care are inalienable rights of man. 


There should be an international effort to see that no one dies 
because of food starvation and malnutrition. It is indeed a shocking 
revelation that about 35,000 children die every day because they lack 
basic nutrition, elementary health care and plain drinking water. It is 
further estimated that by the turn of the century, there will be about 800 
million people in a state of abject poverty. Some of these peoples can- 
not afford to have even one loaf of bread a day. People should have 
at least two stomach-filling meals a day, plain drinking water, minimum 
clothing and shelter for sleeping, relaxing and protection. Otherwise, 
all this tall talk of human rights would become a shame. 


Rights of Suspects 


It has been noticed that in a number of developing countries, 
prisons are filled with suspects. Many of them remain detained for 
years, and in some cases for a longer period than the maximum period 
of punishment prescribed for the crime attributed to them. In 1980, 
the Supereme Court of India ordered release of 34 suspects on personal 
bond for being in prisons for two to ten years without trial. In 1981, 
the Patna High Court released a person on personal bond after having 
been in jail since 1953 for a minor offence. 


In India, which may be typical of any developing country, there 
are 150,000 suspects in 1,220 jails. This creates over-crowding, poor 
food and lack of minimum medical care. There are no jails for women, 
children and juveniles. There are five million cases pending before 
Indian courts, including 68,000 cases involving serious offences. Jails 
are treated as government-run slums manned by cruel guards and 
sometimes toughs. 


The police are in no hurry to bring the accused before the trial 
magistrate. The magistrate is over-worked and does not want to com- 
plete the trial. The suspect has no money to pursue the trial and 
defend himself effectively. In some cases, he has no desire to be out 
of jail because freedom does not promise him anything good. Some 
prefer to remain in jail because that ensures them food, clothing and 
roof, however bad these may be. | 
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There are no scientific methods of investigation. In their absence, 
third-degree methods are used to compel the suspects to admit their 
guilt, supposed or real. In some cases, suspects consider false con- 
fession a lesser evil than prolonged third-degree methods practised on 
them. Non-cooperative suspects are liquidated in alleged encounters or 
disabled during so-called mob fury. 


It is no use paying lip service to human rights when suspects are 
subjected to all types of deprivations. Suspects are as human as any- 
one else. It is said that every one is presumed to be innocent unless 
it is proved otherwise. But in developing countries, suspects are per- 
secuted before they are prosecuted. In some cases, they languish in 
police custody or jails for years without being brought before trial 
courts. 


It may, therefore, be suggested that all persons arrested under 
charge of any crime should be brought before the magistrate within 24 
hours from the time of their arrest but excluding the journey period. 
Any deviation from this rule should be considered as dereliction of 
duty for which the officers responsible may be penalised. Law-enforce- 
ment authorities should behave as welfare agencies and not as repression 
agencies. 


The initial trial should be completed within two years from the 
date of the arrest of the accused. In 1980, the Supreme Court of India 
held that the expeditious trial of an accused is an essential part of the 
fundamental rights in India. During the pendency of the trial, bail 
should invariably be given except in cases of habitual offenders. In 
between arrest and release on bail, the accused should be humanely 
treated and lodged under hygienic conditions. Handcuffing of prisoners 
has been treated as degrading treatment and, therefore, criticised by the 
Supreme Court of India. Even convicts should be reformed rather than 
hardened. The Supreme Court has remarked that imprisonment should 
be aimed at the rehabilitation of the prisoner who should leave prison 
as a willineg member of a law-abiding society. 


Legal aid should be given to needy under-trials. There is a sense 
of inequality in criminal cases where State is the prosecutor and its 
personnel as the judging authority. Besides, while the State is rich and 
can afford to enage the best prosecutor at people’s cost, the poor 
accused may not be in a position to engage even an average lawyer, not 
to say a good lawyer. Legal aid cells should operate at trial courts to 
evaluate instances of inequality at prosecution-defence level. When- 
ever necessary, accused should be provided with competent lawyer to 
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defend him. It has been noticed that indigent accused does not get a 
competent and motivated lawyer. Lawyers should consider this as a 
moral duty, irrespective of whether fees are paid to them by State 
exchequer or by litigants. 


Implementation 


Recognition of human rights alone is not enough. For that reason, 
many national constitutions of new States contain provisions regarding 
recognition of human rights. Yet, these are the very countries where 
human rights are violated. What is required is an impartial machinery 
to prevent or redress violation of human rights. This can be done at 
three levels—national, regional and international. 


The victims of the violation of human rights should have the right 
to move their courts for vindication and protection of their rights. For 
this, there should be the right of access to justice within the country 
and the judiciary should be impartial and free from pressure of the 
executive wing of the government. 


While many States have provisions for the right of access to justice, 
the provision is either suspended on grounds of national emergency or 
even the substantive right is itself suspended. In other cases, a subser- 
vient judiciary toes the line of the government. This makes any 
judicial remedy difficult or diluted. In: many cases, particularly in 
cases of State repression, redress for the violation of human rights at 
the national level becomes a farce. Under these circumstances redress 
may be sought at the regional and international levels. 


Redress for the violation of human rights may be possible at the 
regional level if there is a regional Convention for the protection of 
human rights. Two such regional conventions operate—one in Western 
Europe and the other in the American continent. African Charter of 
Human Rights, 1981 has yet to be effective. 


There is a European Commission of Human Rights under Rome 
Convention of 1950. This Commission has a two-fold jurisdiction. It 
has compulsory jurisdiction in respect of complaint filed by any 
contracting State against another contracting State. It may also have 
optional jurisdiction under Article 25 in which case any individual, 
organisation or group may refer a complaint to the Commission. While 
there are very few complaints preferred by one State against another, 
optional jurisdiction has been conferred by only 14 out of 21 contract- 
ing states. The Commission investigates the complaints it receives and 
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tries for a friendly settlement under Article 28 of the Convention. In 
its absence, it may report to the Committee of Ministers which may 
make a decision on the report. 


The matter may also be referred to the European Court of Human 
Rights under Article 46 of the Convention which is optional. So far, 
sixteen States have accepted the jurisdiction. The Court’s decision is 
binding on State party to the case. The Committee of Ministers super- 
vises the execution of the decision under Article 54 of the Convention. 


There is the Inter-American Convention of Human Rights of 1969. 
The Inter-American Human Rights Commission is entitled to take 
action on individual petitions under Article 45 which is optional. The 
Commission can make binding decisions. The Inter-American Court 
of Human Rights has optional jurisdiction, but once the jurisdiction is 
conferred, it can work like a national court by giving redress and award- 
ing damages for any violation of human rights. 


Unfortunately, there are no regional human rights Conventions, 
Commissions or courts in the developing regions of Asia and Africa. 
The Organisation of African Unity is preoccupied with the process of 
decolonisation, the aparthied and colonial policies in South Africa. The 
League of Arab States is equally occupied with the conflict in Israel and 
violations of human rights in occupied territories. In 1981, OAU 
concluded a regional convention on human rights but it has yet to come 
in force. 


Covenant of Civil and Political Rights envisages the establishment 
of a Human Rights Committee under Article 28. Like the European 
Commission of Human Rights, the Human Rights Committee may hear 
complaints by one State against another State. It may also hear 
individual petitions against the State which has ratified the Optional 
Protocol. 


The function of the Committee is limited. It can lend its good 
offices to amicably settle a matter. Inits absence, it can only give a 
statement of facts without giving its own opinion. The Committee may 
appoint a Conciliation Committee with the prior approval of the disput- . 
ing States. The Commission may give its finding on matters of fact to 
the Committee without giving its opinion on whether they constitute 
breach of the Covenant. 


The Human Rights Committee may hear individual petitions under 
the Optional Protocol. These petitions are to be considered after hear- 
ing from the State against whom the complaint has been waged, No 
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oral hearings are allowed, not any sponsored petitions by Amnesty 
International, International Commission of Jurists or other such organi- 
zation. The Committee hears such complaints in closed door meetings. 
Apart from the fact that the Optional Protocol has been ratified so far 
by only 12 States, the Committee has no power to give any relief. 


Human rights violations have been considered at various levels at 
the United Nations. The Sub-Commission on Prevention of Discrimi- 
nation and Protection of Minorities has considered a number of situa- 
tions involving violations of human rights. The Human Rights 
Commission has also considered human rights violations in different 
countries regarding complaints which were received. The Economic 
and Social Council also receives periodic reports regarding the progress 
of human rights in the territories of member States. It must, however, 
be admitted that apart from highlighting the violations of human rights 
by some countries, the results of discussions at the U.N. level have not 
been very fruitful. 


Conclusions 


Some of the pertinent human right problems which are confronting 
the Third World Countries have been discussed here. Of course, 
traditional human rights are important but it is a question of priorities. 
For Third World countries, priority is given to a new category of 
human rights like the right to peace and development. No State can 
progress in the midst of war which consumes all energies of the State. 
It must feed its people rather than fight. Peace isa ‘“‘must’” for these 
countries. 


Developing States have also witnessed the emergence of authori- 
tarian forces within their frontiers. This does not give their people a 
chance to freely choose their government and participate in national 
administration. Non-exercise of self-determination at the national 
level causes a string of problems such as political detentions, torture 
and disappearance of political opponents and the exodus of various 
minorities. The right of people to freely choose their government 
should be considered as sacrosanct. 


Other human rights should also be enjoyed by the peoples of the 
Third World. There should be a judicial guarantee for vindication of 
human rights. Unfortunately it has been noticed that very few countries 
from Third World have ratified the two Covenants and fewer States 
have ratified the Optional Protocol which gives the right of individual 
petition. | 
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At the same time, there needs to be a caveat here. It has been 
often noticed in developing countries that freedom is misconstrued and 
often abused. Rights are claimed in isolation without being conscious 
of one’s responsibilities. Strikes are rampant and loss of work-hours 
colossal. This hampers national development. People should do their 
work conscientiously and help in the development of national economy 
instead of engaging in unnecessary agitations and strikes. One shudders 
to note about more than one-year-old strike of Bombay textile workers. 
This is possible only in India. Finally, some suggestions follow : 


Article 4 of the U.N. Charter be suitably amended to include that 
States seeking membership should ratify various human rights conven- 
tions and abide by them; 


States which violate human rights persistently may be suspended or 
expelled from the United Nations according to the gravity of violations; 


In each country, there should be a Human Rights Commissioner to 
monitor implementation of various human rights conventions at the 
national level and look after individual complaints regarding violation 
of human rights. He should have the power to redress such violations; 


Periodic seminars should be held in different regions to highlight 
the importance of human rights and focus on countries in the region 
where human rights are grossly violated; 


The Afro-Asian Legal Consultative Committee should be requested 
to work towards conclusion of regional conventions on human rights in 
Asia; 


Human Rights Committee should be given more powers with 
respect to individual complaints of human rights violations under the 
Covenant. 


R. C. HINGORANI 


CONSTITUTIONALITY OF SHAREHOLDERS’ RIGHTS BASED 
ON ECONOMIC DISABILITY 


Article 372 (1) of the Constitution of India reads as under : 


*(1) Notwithstanding the repeal by this Constitution of the enact- 
ments referred to in Art. 395 but subject to the other provisions of this 
Constitution, all the laws in force in the territory of India immediately 
before the commencement of this Constitution shall continue in force 
therein until altered or repealed or amended by a competent legis- 
lature or other competent authority.” 


(2) For the purpose of bringing the provisions of any law in force 
in the territory of India into accord with the provisions of this Cons- 
titution, the President may by order make such adaptations and modi- 
fications of such law, whether by way of repeal or amendment, as may 
be necessary or expedient, and provide that the law shall, as from such 
date as may be specified in the order, have effect subject to the adapta- 
tions and modifications so made, and any such adaptation or modifica- 
tion shall not be questioned in any court of law. 


(3) Nothingin cl. (2) shall be deemed— (a) to empower the 
President to make any adaptation or modification of any law after the 
expiration of (three years) from the commencement of this constitution, 
or (b) to prevent any competent legislature or other competent authority 
from repealing any law adapted or modified by the President under the 
said clause. ) 
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Explanation I: The expression ‘“‘law in force”’ in this article shall 
include a law passed or made by a legislature or other competent 
authority in the territory of India, before the commencement of this 
Constitution and not previously repealed, notwithstanding that it or 
parts of it may not be then in operation either all or in particular areas. 


Explanation IT: Any law passed or made by all legislatures or 
other competent authority in the territory of India which immediately 
before the commencement of this Constitution had extra-territorial 
effect as well as effect in the territory of India shall, subject to any such 
adaptations and modifications as aforesaid, continue to have such extra- 
territorial effect. 


Thus the main purpose of the Constitution is that all the existing 
laws before the Constitution can continue in force only if they are not 
violative of other provisions of the Constitution governing fundamental 
rights and directive principles. Therefore, any existing law in force 
which contain provisions to defeat the basic features of the Constitution 
relating to fundamental rights and directive principles of State policy 
cannot continue in force after the commencement of Constitution of 
India. 


The Companies Act 1956, an enlargement of the Indian Companies 
Act 1913, is one such law in force after the commencement of the 
Indian Constitution as contemplated under Explanation I of Article 
372. But it should be tested as to whether it can continue in force 
“subject to other provisions of the Constitution.’’ What are those other 
provisions of the Constitution? Article 14 confers equality of oppor- 
tunity. Article 39-A introduced by the Constitution (42nd Amendment) 
Act, 1976, states as follows :— 


‘‘Kqual Justice and Free Legal Aid 


The State shall secure that the operation of the legal system 
promotes justice, on a basis of equal opportunity, and shall, in parti- 
cular, provide free legal aid, by suitable legislation or schemes or in any 
other way, to ensure that opportunities for securing justice are not 
denied to any citizen by reason of economic or other disabilities.’ 


The extent to which the regulations of Companies Act on minority 
shareholders are repuganant to the Constitution is explained and dis- 
cussed in the succeeding paragraphs. 


One of the main objectives of company law is the protection of 
minority shareholders’ interest in respect of certain activities of a 
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corporate body. Generally, the principles that the rule of majority 
will prevail over the minority has been followed in the Companies Act, 
1956 (1913) with necessary safeguards for the minority to move a court 
of law for suitable remedy. But this protection is not readily and 
easily available to each and every shareholder ina company. The law 
is rigid, discriminatory and selective on this aspect insofar as certain 
conditions are prescribed before invoking the remedy. 


Nature and Classification of Shareholders’ Rights 


For the sake of convenience the protection of minority interest may 
be broadly classified into two depending on the nature of legal remedy 
as follows :— 


(1) Defensive legal remedies which confer rights on minority 
Shareholders to resist or undo the positive actions of the 
majority which are alleged to be adverse to the interest of the 
minority. 


(2) Aggressive or offensive remedy relates to positive legal rights 
which the minority shareholders can resort to, shake and acti- 
vate the majority to do an act as laid down under law. 


The above classification may be considered for the limited purpose 
of examining the nature and extent of economic strength and power as 
the base for promotion of special justice to persons identically or simi- 
larly placed in a corporate affair. The following provisions of the 
present Act may be brought under the first category. 


(i) Sec. 107. (1) : Dissentient shareholders holding not less than 


10 per cent of issued shares can apply to court for cancellation 
of variation of class rights. 


(ii) Sec. 395 (1): A dissenting shareholder may apply to court 
against the transfer company’s proposal to acquire his shares. 


(iii) Sec. 399 (1): One hundred members or any member or 
members holding not less than 1/10th of issued capital, pro- 
vided the applicants have paid all calls and other sums due, 


can apply to court for relief against oppression or 
mismanagement. 


{iv) Section 408: One hundred members or members holding not 
less than 1/10th of total voting power can apply to the Central 
Government for relief to prevent oppression or 
mismanagement. 
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Under the second category the following may be grouped as indi- 
cating positive legal rights of minority shareholders. 


(i) Sec. 169 (4) (a) & (b): Number of members holding 1/10th 
of the paid-up capital or 1/10th of total voting power can 
requisition the calling of an extraordinary general meeting. 


(ii) Sec. 188 (2) : Number of members or member holding not less 
than 1/20th of total voting power not less than 100 members 
holding shares with a paid-up capital of not less than one lakh, 
can require circulation of resolution. 


(iii) Sec. 235 (a) : Not less than 200 members or of members hold- 
ing not less than 1/10th of total voting scale can apply for 
investigating the affairs of a company. 


(iv) Sec. 179 (c) & (d) : Poll may be demanded by any member or 
members present and having not less than 1/10th of the total 
voting power in respect of the resolution or of shares on which 
an aggregate sum of not less than 1/10th of total sum on all 
shares is paid up. 


In all the above legal remedies, the right to move a court or other 
authority is preconditioned by economic strength and power of an 
individual shareholder. Even the requirement as to 1/10th of total 
voting power is directly based on the paid-up capital, an indicator of 
the economic power of individual holders in accordance with Section 
87 of the Act. On the contrary, the Act is very stringent to penalise 
and persecute any member (irrespective of his shareholdings) if it 
appears to the court in the course of winding up that any member has 
been guilty of anyZoffence in relation to the company (Sec. 545 (i). 
Here is a glaring contrast of uncivilised and arbitrary law beyond the 
realm of ethics and logical standards of individual rights and obli- 
gations. There is no rational basis as to why the Act continues to look 
upon economic capacity of a shareholder to qualify for the eligibility 
to invoke certain corporate rights while at the same time the economic 
capacity is given the go-bye to prosecute individual member in his 
capacity as such. 


Undoubtedly, the provisions of the Companies Act 1956 referred 
supra relating to protection of minority rights and interests are violative 
of the Directive Principles of State Policy enshrined in Article 39 (b), 
(c), 39-A read with Article 38 of the Constitution at least after the 
Constitution Amendment Act, 1976, Firstly, the arbitrary law of econo- 
mic strength of a shareholder will continue to secure the ownership and 
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control of the material resources of the company so as to subserve and 
promote their self-gain, interest and economic advancement leaving 
behind the common good of less economic entities in corporate owner- 
ship and control. Consequently all such provisions of company law 
rooted on economic power is contrary to Article 39 (b) and (c) of the 
Constitution of India emphasising wider control and diffusion of owner- 
ship of property. Secondly, the aforesaid existing provisions prima 
facie counteract and retard the opportunities for securing justice on a 
basis of equality, because of economic or other disabilities as laid down 
under Article 39-A of the Constitution. These conclusions are fortified 
by a recent judgment of the Madras High Court which struck down the 
rule relating to levy sugar supply to the public on the basis of income 
limits. 


Whatever may be the cause or rationale for the minority to hold 
smaller investments in shares of a company, no law can be justified on 
the ground of reasonable test if the legal system is such that it is based 
on economic advancement of one citizen as compared to the economic 
backwardness of other citizens. To say that one single shareholder 
holding 10 per cent or more of the issued capital can set the company 
law in motion while many others holding less than 10 per cent are not 
capable of securing identical protection of law is, to say the least, a 
fraud on the Constitution and its socialist objectives so far as that part 
of company law did not retract from thriving on economic disability of 
the minority members. 


Procedural Differentiation 


Under Article 14 of the Constitution the State shall not deny any 
person equal protection of the laws within the territory. It means 
that all litigants similarly situated are entitled to the same procedural 
rights for relief and for defence. Further all in the same ‘“‘class’’ consti- 
tuting the minority shareholders should be subjected to the same law 
and there cannot be a ‘selectivity’ within a class. The selectivity in the 
existing law regarding 1/10th shareholding is apparent from the fact 
that a single shareholder satisfying the economic criteria can straight- 
away resist the injury of oppression of majority whereas one or more 
members in the economically weaker section has to muster sufficient 
strength to resist the same injury. The law as it exists failed to take 
note that the injury of oppression by majority is against every part of 
the interest of minority shareholders irrespective of the volume of 
shares. If this position is accepted it is unfair on the part of the existing 
law to close its doors for those minority holders who could not econo- 
mically compete with the economically stronger within the minority 
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group or class interest. A sub-classification within a group based on 
wealth and strength may certainly amount to a colourable discrimina- 
tion violative of Articles 14 and 15 of the Constitution. To undo the 
existing mischief and inequity of law it will be necessary to describe or 
define the nature and extent of ‘minority interest’? or ““minority group” 
for purpose of corporate law. After all, such a selective’ discrimination 
apart from being arbitrary and illegal is unwarranted at least in respect 
of matters governing initial entry into the eligibility right to enforce a 
protective law. It is not as if that all those minority holders will 
succeed in their ultimate remedy and solution. The fundamental rights 
guaranteed under Articles 14 and 15 with refrence to Article 13 of the 
Constitution and the directive principles have been carefully adopted 
from the principles of Bill of Rights under the United States Constitu- 
tion and the Irish Constitution, respectively. Therefore, the growth 
and development of the Companies Act in England were never 
influenced or affected by such Constitutional guarantees to any stage 
in its history. Such is not the case in India especially after it attained 
independence and a new Constitution came to be enforced. Thus the 
verbatim copy of the Companies Act of England by the Companies Act 
in India has been the result and product of utter disregard to Constitu- 
tional guarantees. In this background it becomes necessary that develop- 
ment of company law in India should not be tuned to the footsteps 
and beaten track of the growth of Anglo-Saxon law. Development of 
any law in our country for that matter can have real meaning only if 
such law could assimilate and reflect the special order, objectives and 
aims under our Constitution a distinct kind of its own, not comparable 
with any other single nation or country. 


It is no answer to say that any alternative form of legal protection 
to the minority other than the one existing under law is impossible or 
impracticable. Such thinking is unfortunately based on an erroneous 
assumption that he who is aggrieved cannot sleep over his legal rights 
and that he should mobilise strength and wealth to set the law in 
motion. It is conceivable, therefore, to think of a law which aims at 
avoiding to encroach on the privileges of minority interest as far as 
possible. Thus, the true corporate democracy does not aim to flourish 
in the archaic rule of majority but aim to carry with it the goodwill, 
trust and confidence of the minority interest to the utmost extent 
possible. 


Even the high-powered expert committee on company law chan ges 
(Sachar Committe) refrained from making any attempt to deal with 
this branch of law. Practical difficulty or lack of statistical information 
need not stand in the way of a liberal meaning and interpretation being 
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given to minority rights and its enforcement so far as corporate affairs 
are concerned. 


Need for Change of Law towards Simplification 


It is not as though there is no alternative solution to the existing 
law. There are many other provisions in the Act which confers indivi- 
dual protective rights not based on the economic criteria for invoking 
the law as a pre-requisite. Few among such legal remedy towards 
protection of individual rights are :— 


(i) An irregular allotment of shares may be avoided at the 
instance of a single applicant—Sec. 71 (i) 


(ii) The Company Law Board may order the holding of annual 
general meeting even at the request of one member—Sec. 186. 


(iii) Any member or creditor may apply to court for ordering a 
meeting to effect compromise or arrangement—Sec 391 (1) 


(b). 


(iv) An application to court for winding up can be filed by any 
contributory or contributories without any restrictions as to 
minimum number of shares. 


(v) Any contributory can apply to court to determine any question 
arising in the winding up of a company or to exercise powers 
—Sec. 439(c). 


For invoking all or any of the above corporate rights by an indi- 
vidual in relation to the activity of a company, the holding of minimum 
number of shares or its paid-up value is not at all a condition prece- 
dent and this goes in tune with the social and economic justice as con= 
templated under our Constitution. If the working of these provisions 
of the Act has not caused any hardship, or interference in the progress 
of corporate activity, there is no reason why the existing statutory 
requirement of 1/10th of shareholding or total voting power should 
not be dispensed with in respect of the two categories of “‘defensive and 
aggressive’ form of minority protection in the existing law discussed in 
the earlier paragraphs. It is not correct to conclude that such liberal 
grant of concessions will open a floodgate of litigations to be faced by 
a company since the law can suitably provide safeguards against vexa- 
tious and baseless litigations. 


Oooo 
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One of the methods by which shareholders democracy can be 
effectively practised is to. do away with the existing statutory limit of 
10 per cent of shareholding for seeking remedy against majority 
oppression. By reversing the process, the majority that is required on 
important and vital matters of corporate activity should be based on 
90 per cent or more of holders of the issued share capital ina company 
and not the so-called ‘“‘special resolution’’ under the existing law. This 
higher percentage limit imposed on the company to secure a resolution 
for important and vital matters may not be a difficult task for many 
companies in general. It is needless to point out that the 3/4ths 
majority for securing a special resolution on the part of a company is 
only a make-believe and inexpensive formality. Generally, companies 
can secure any number of special resolutions passed at the annual 
general meeting without any potential difficulty or hazards. Onthe 
contrary, it may be argued that even securing majority by 90 per cent 
or more of the shareholders will be a simple formality for some com- 
panies about which we have to wait and see. But the fact is that 10 per 
cent or more of shareholders can withhold their consent either by proxy 
Or in person so that it will not be an easy task for a company to push 
through the oppressive decisions and wish of majority based on wealth 
and strength. 


Legal aid to weaker sections in the society as visualised in the 
Constitution does not operate within any narrow limit of eradicating 
desparate poverty in the literal sense of the expression. Economic back- 
wardness is a state of human existence competing for survival against 
the economically forward society and several factors like social and 
economic advancement can outwit and deprive relative economic back- 
wardness from claiming even the basic needs of life by virtue of unequal 
distribution of wealth and resources in all the national stream of life. 
Any artificial curb or limitation on the scope and application of Article 
39-A is unjustified and unwarranted, and the concept of social justice 
and attainment of a welfare State will be a distant future, never to be 
heard or seen by generations. 


N. KRISHNAMURTHY 


IGNORANCE OF LAW IS AN EXCUSE 


It is generally known and accepted that ignorance of law is no 
excuse which implies that it is not open to a person committing the 
breach of law to plead ignorance of law. The breach of law is omission 
to do something for which the law casts an obligation upon the person 
to do or doing something to which the law refrains. It is often said 
that every person is presumed to know the law. Let us examine whether 
there is any logic behind what is so often said and understood, whether 
there is any such legal presumption that every person is presumed to 
know the law. 


Is there any practical legal or moral justification in making such a 
supposition ?jIt is contrary to common sense and reason; it is impossible 
to know all the statutory laws. In our country where the majority of 
the people are illiterate, can it be assumed that they can possibly know 
any part of the law much less a substantial part of it? Even for the 
educated class, it is impossible to know all the statutory laws. Even 
the judges and the lawyers who are mainly concerned with law do nei- 
ther claim nor in fact know all the laws of the land and much less what 
the correct laws are. 


The fact is that at the first instance, the majority of the people are 
not aware of the various legislative enactments cancerning the law and 
secondly it is very difficult to interpret and understand the law in its 
right perspective or to expect a citizen to understand the law correctly. 
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When we read the judicial pronouncements of the courts we find that a 
judgment of the lower court in a case is reversed by the appellate court 
and the judgment of the appelate court is reversed by the High Court 
and the judgment of the High Court is again reversed by the Supreme 
Court and this happens every now and then. In the process of litigation 
we find that many a time the finding of a court is changed at every 
stage of the proceedings, the judges at all the stages of the proceedings 
can be said to have gone wrong, excepting the judges at the Supreme 
Court and even the judgment of the Supreme Court at times is differed 
by a larger bench of the same court. Law is thus liable to be moulded 
and stretched in opposite directions according to the angle and vision 
of the judges deciding a case and applying the law. In such circums- 
tances can we ever assume that an ordinary citizen is presumed to know 
any fraction of the law. much less the whole of the law. 


Justice Maule in the case Martindale Vs. Falkner reported in (1846) 
135 E. R. 1124 at page 1130 said that there is no presumption in this 
country that every person knows the law; it would be contrary to 
common sense and reason if it were so. 


The renowned author, Mr. Glanville William, in his book on 
Criminal Law has stated that the view that everyone is presumed to 
know the law is now generally rejected; it is not a true proposition of 
law, and even if it were, it would only be a legal fiction. The idea that 
the law can be known by everyone is today more ludicrous than ever. 


The Supreme Court in the case of Padampat Sugar Mills Co. Vs. 
State of U.P. (118 I.T.R. page 326 at page 339) has further clarified this 
point in the following words: 


‘Moreover it is to be remembered that there is no presumption 
that every person knows the law. It is often said that every 
person is presumed to know the law, but it is not a correct 
statement, there is no such maxim known to the law.”’ 


The possibility of everyone knowing the law is an impossible one 
and the expectation and hope that any one can know all the laws is 
nothing but absurd. 


Ignorance of Law is an Excuse 


In Hindustan Steel Vs. State of Orissa (83 I.T.R. page 26) the 
Supreme Court observed that the order imposing a penalty for failure 
to carry out a statutory obligation is the result of a quasi- criminal 
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proceeding and that penalty will not ordinarily be imposed unless the 
party obliged either acted deliberately in defiance of law or was guilty 
of conscious disregard of its obligation. 


In P.V. Devassy Vs. C.I.T. (84 I.T.R. page 502), the Kerala High 
Court while considering the penal provision under the Income-tax Act 
for failure to file the return of income, held on the facts of the case 
that the imposition of penalty was not warranted for the mere failure to 
furnish the return within the time in the absence of proof that the 
assessee acted deliberately in defiance of law or was guilty for conscious 
disregard of its obligation, and came to the conclusion that there was 
reasonable cause for the assessee in not filing the return within the time 
allowed and that the imposition of the penalty was not warranted. 
The Kerala High Court followed the judgment of the Supreme Court 
in Hindustan Steel Vs. State of Orissa. 


The Supreme Court thus laid down the two basic requirements for 
the imposition of penalty. 


(1) The assessee acted deliberately in defiance of law or 
(2) The assessee was guilty for the conscious disregard of its 
obligation. 


The first condition is a deliberate action in contravention of the law. 
The second condition is the conscious disregard of the legal obligation, 
which implies that the assessee must be aware of the legal obligation 
and even after knowing the obligation, the assessee fails to comply with 
the obligation cast upon him by law, that the penalty provisions shall 
be attracted. 


Where the assessee is not aware of his liability to file the return, no 
penalty can be imposed upon him for there is no conscious disregard of 


the legal obligation and a failure in such a circumstance shall be a 
reasonable cause. 


The belief can be entertained by a person contrary to law and each 
bonafide belief will constitute a reasonable cause, which includes the 
ignorance of law. 


BAL KRISHNA BHARGAVA 


INDEPENDENCE OF JUDICIARY 


Independence of judiciary is a matter of vital concern not only to 
the judges and lawyers but also to the common people. If judges are 
not independent in the discharge of their functions, the casualty will be 
the rule of law, resulting in confusion and disorder. As Justice Doug- 
las has said : ““A strong and independent judiciary is a part of the 
guarantee which a free people need, lest the executive and legislative 
branches become a law unto themselves’’. 


The Constitution of India has made several provisions to ensure 
the independence of judiciary. The judges of the Supreme Court and 
the High Courts are independent of the executive and the legislature. 
They hold office during their good behaviour, and they can be removed 
only when an address is presented to the President by both Houses 
of Parliament. They are insulated against any criticism even from 
floor of the legislature except when a motion is made in Parliament to 
remove them. The salary, allowances and pensions of judges are 
charged on the Consolidated Fund of India and cannot be varied to 
their disadvantage after their appointment. The age of retirement of 
judges of the Supreme Court and High Courts is fixed by the Consti- 
tution. A judge of the High Court retires on reaching the age of 62 
and that of the Supreme Court at the age of 65. Thus the framers of 
the Constitution have made elaborate provisions to guarantee the inde- 
pendence of judiciary and the people look up to the judiciary as an 
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institution which is the ultimate refuge of the citizens for the vindication 
of their rights and liberties. 


The concept of an independent judiciary now forms part of the 
basic structure of the Constitution and the same is unalterable. Justice 
Bhagawati has outlined judicial independence thus : 


“The concept of independence of the judiciary is a_ basic 
feature of the Constitution, a noble concept which inspires the 
constitutional schemes and constitutes the foundation on which 
rests the edifice of our democratic polity. If there is one 
principle which runs through the entire fabric of the Consti- 
tution, it is the principle of the rule of law, and under the 
Constitution it is the judiciary which is entrusted with the task 
of keeping every organ of the State within the limits of the law 
and thereby making the rule of law meaningful and effective. 
This concept is not limited to independence from executive 
pressure, or influence only, but includes independence from 
many other pressures and from prejudices acquired and nouri- 
shed by the class to which the judges belong.” 


“Judges should be of stern stuff and tough fibre, unbending 
before power, economic or political, and they must uphold 
the core principle of the rule of law which says, ‘Be you ever 
so high, the law is above you.”’ This is the principle of 
independence of the judiciary which is vital for the establish- 
ment of real participatory democracy, maintenance of the rule 
of law as a dynamic concept and delivery of social justice to 
the vulnerable sections of the community.”’ 


The Supreme Court and High Courts are no longer Ashok Hotels. 

They have become the refuge of the common man as well. Princess and 
paupers, tycoons and multi-nationals, workers and intellectuals, peasants 
and prostitutes approach the court for redressal of their grievances and 
everyday hundreds of people gatecrash into it seeking justice against 
despotic and arbitrary actions of bureaucrats and power hungry and 
corrupt politicians masquerading as servants of the people and the half 
starved millions of our people still look up to the courts for enforce- 
ment of the rights guaranteed to them under the Constitution and the 
laws. About quarter of century before Justice Vivian Bose said that 
“the Constitution is not for the exclusive benefit of governments and 
states. It is not only for lawyers and politicians and officials and those 
highly placed. It also exists for the common man, for the poor and the 
humble, for those who have business at stake, for the butcher, the baker 
and candle-stick maker’. ~— | 
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We must not forget that our country has an unmanageable popula- 
tion, steeped in poverty, and while a chosen a few enjoy the pleasures 
of life, the large majority of our people do not have even the basic 
necessities of life. They have neither good food to eat nor clean 
clothes to wear. They have no homes to live and many of them are 
born in the streets, live in the streets and die in the streets and every- 
day angry and hungry millions are marching in the streets with flaming 
torches in their hands demanding justice and fairplay and basic neces- 
sities of life. I think the Supreme Court and High Courts are begin- 
ning to see the writing on the wall and have also begun to come out of 
the traditional ivory towers. They are also becoming active champions 
of social justice, and crusaders for ending of poverty, ignorance, disease 
and inequality of opportunities. The public interest litigation in India 
is a recent innovation which the Supreme Court has evolved for vindi- 
cation of the rights of the common people. There is a misconception 
among a section of the well-to-do people, mostly propertied classes, 
about the role of the court in this matter. Justice Bhagwati has ans- 
wered this criticism as follows : 


‘“‘There is a misconception in the minds of some lawyers, 
journalists and men in public life that public interest litigation 
is unnecessarily cluttering up the files of the court and adding to 
the already staggering arrears of cases which are pending for 
long years and it should not, therefore, be encouraged by the 
court. This is, to our mind, a totally perverse view, smacking 
of elitist and status quoist approach. Those who are decrying 
public interest litigation do not seem to realise that courts are 
not meant only for the rich and the well-to-do, for the landlord 
and the gentry, for the business magnate and the industrial 
tycoon, but they exist also for the poor and the down-trodden, 
the have-nots and the handicapped and the _half-hungry 
millions of our countrymen. So far the courts have been used 
only for the purpose of vindicating the rights of the wealthy 
and the affluent. It is only these privileged classes which 
have been able to approach the courts for protecting their vest- 
ed interests. It is only the moneyed who have so far had the 
golden key to unlock the doors of justice. But, now for the 
first time the portals of the court are being thrown open to the 
poor and the down-trodden, the ignorant and the illiterate, 
and their cases are coming before the courts through public 
interest litigatign which has been made possible by the recent 
judgment delivered by this court in Judges’ Appointment and 
Transfer Case’. 
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‘It is true that there are large arrears pending in the courts 
but that cannot be any reason for denying access to justice to 
the poor and weaker sections of the community. No State 
has a right to tell its citizens that because a large number of 
cases of the rich and the well-to-do are pending in our courts, 
we will not help the poor to come to the courts for seeking 
justice until the staggering load of cases of people who can 
afford is disposed of. The time has now come when the courts 
must become the courts for the poor and struggling masses of 
this country. They must shed their character as upholders of 
the established order and the status quo. They must be sensi- 
tised to the need of doing justice to the large masses of people 
to whom justice has been denied by a cruel and heartless 
society for generations. The realisation must come to them 
that social justice is the signature tune of our Constitution and 
it is their solemn duty under the Constitution to enforce the 
basic human rights of the poor and vulnerable sections of the 
community and actively help in the realisation of the cons- 
titutional goals. This new change has to come if the judicial 
system is to become an effective instrument of social justice, 
for without it, it cannot survive for long. Fortunately, this 
change is gradually taking place and public interest litigation 
is playing a large part in bringing/ about this change. It is 
through public interest litigation that the problems of the poor 
are now coming to the forefront and the entire theatre of the 
law is changing. It holds out greater possibilities for the 
future.”’ 


Thus the forward-looking posture of the judiciary has been of 
considerable benefit to the weaker sections of our population. But for 
the Supreme Court would anybody have known that hundreds of under- 
trial prisoners have been confined in our jails for years together without 
any trial, and that several undertrial prisoners have been blinded by 
the guardians of law and order in the State of Bihar? But for the 
Supreme Court would the public have known of the infliction of tor- 
ture and the adoption of third-degree methods on the prisoners by our 
jail wardens, the tragic and deplorable state of affairs prevalent in the 
protective home at Agra, the exploitation of child labour in our 
factories, and about the miserable plight of the poor bonded labourers 
employed in the brick kilns of Uttar Pradesh? Coming nearer home, 
but for Kerala High Court’s investigatory approach, though undoubtedly 
unconventional, would we have known about the rampant malpractice 
and stinking corruption prevalent for years in the examinations con- 
ducted by our universities. Ina state ruled for more than two decades 
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by Gandhians and Communists “‘jointly and severally” and both of them 
together with communalists and opportunists, these malpractices in 
the university examinations would have not seen the light of the day but 
for the Kerala High Court. I salute the High Court of Kerala for the 
bold stand they took in this matter. Let me give one more instance. 
The forest wealth of Kerala was being systematically destroyed all these 
years with the result that the ecological system itself is stated to be 
changing. No politician worth the name raised his little finger against 
the destruction of our national resources and as a matter of fact several 
of them are guilty of supporting the timber barons. Is it not the 
Kerala High Court that drew the attention of the Government through 
a series of decisions about the systematic destruction of our forest 
resources and the necessity of preventing the erosion of our forest 
wealth ? It,is, therefore, clear that we must preserve the independence of 
judiciary and any attempt to dilute the judicial independence must be 
resisted by the bench and the bar. 


The judiciary in India is placed in a very unenviable and embarrass- 
ing situation. The judiciary is the weakest branch of the government. It 
carries neither the power of the sword nor the purse. It has no agency 
to enforce its decisions and, therefore, it is necessary that there must be 
mutual trust between the executive and the judiciary. It is said by the 
executive that judges are trying to govern the country and judges say 
that the executive not only does not govern but has failed to discharge 
the obligations imposed upon them by the Constitution. Judges express 
the view that they are only interpreting the law but the executive per- 
sists in stating that what is being done is not interpretation of law 
but the making of law itself which forms part and parcel of the duty of 
the legislature. This confused situation is inevitable because the judi- 
ciary in India has been invested with the power of judicial review of 
both legislative and administrative actions. The framers of our Cons- 
titution have put judiciary on a high and elevated pedestal and 
conferred large powers on them to declare legislative acts and executive 
actions unconstitutional without giving them the proper mandate from 
the people. The mode of appointment of the judiciary has given rise 
to this situation. In a sovereign democratic republic the sovereignty 
rests with the people and it may be that they may go wrong. But the 
ultimate authority in a democratic republic is the will of the people 
and, therefore, the three organs of the government, namely, the 
executive, legislature, and the judiciary must be elected by the people 
and must be accountable to the people. The Supreme Court of the 
United States has exercised the power to pass on the constitutionality 
of the actions of the executive and legislative branches of the govern- 
ment on the basis of the theory that ‘‘the people and not the govern- 
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ment possess the absolute sovereignity”.. The judges of the Supreme 
Court of the United States are nominated by the President but their 
appointments will not take effect unless the same is confirmed by the 
Senate. But in our country the legislature and the executive are elected | 
by the people and are accountable to the people but the judiciary iS 
neither elected nor accountable to the people. They are appointed by 
the executive. This unfortunately is a legacy of our colonial past. It 
may be remembered that the Constitution of our country was not 
framed in the wake of a revolution and we have adopted the Govern- 
ment of India Act 1935 as the basis of our constitutional structure and 
we consciously or unconsciously borrowed many of its provisions, which 
are unsuitable for being incorporated in a constitution of a free country, 
which has declared in its Preamble that India is a sovereign, socialist, 
secular, democratic republic. Any constitution framed in the wake of 
a revolution starts on a clean slate but a constitution framed on the 
basis of existing foundations necessarily follows the pattern of the past. 
That our Constitution is defective in this respect has been accepted by 
several well-known constitutional lawyers. Dr. Alladi Krishnaswamy 
Iyer, one of the members of the drafting committee of the Constituent 
Assembly, said in a speech in Madras that “‘the constitution is not one 
brought into existence in the wake of a revolution, as a result of which 
a Constituent Assembly might have an absolutely free hand in framing 
the constitution, but is one built upon existing foundations’. Another 
constitutional lawyer of international reputation, Sir Ivor Jennings has 
also echoed the same view. He has said that ‘‘the constitution derives 
directly from the Government of India Act 1935, from which, in fact, 
many of the provisions were copied textually.” 


One of the provisions which we have borrowed from the Govern- 
ment of India Act, 1935, is the mode of appointments of judges of High 
Courts and the Supreme Court. 


I am of opinion that it is necessary in a true democratic society 
that the highest constitutional functionaries of the government in exe- 
cutive, legislative and judicial spheres should be elected by the people 
in whom resides the ultimate sovereign power. This should be 
especially so in a constitution which confers power of judicial review 
on the superior courts. A branch of the government nominated by 
the executive cannot overrule the collective wisdom of duly elected | 
representatives of the people. Judicial review is basically undemocratic 
and becomes all the more bad when those exercising the power are not 
elected by the people. For legislative abuses the remedy is to appeal 
to the people and not tothecourts. It is on record that our consti- 
tution makers were warned about incorporating in our Constitution the 
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due-process clause of the American Constitution. It is said that Justice 
Frankfurter, one of the eminent judges of the American Supreme Court, 
told Sir Benegal Narasing Rao, Constitutional Advisor to the Consti- 
tuent Assembly, that America itself is experiencing considerable diffi- 
culty in having incorporated the due process clause in the American 
Constitution and warned him about the undesirability of incorporating 
the same in our Constitution. Though we did not incorporate the due 
process clause of the American Constitution as such, we made some- 
what similar provisions in our Constitution which confer power of 
judicial review in the Supreme Court and High Courts. As Justice 
Mathew has said, ‘‘If you examine the cases relating to the imposition 
of reasonable restrictions by a law, it will be found that all of them 
adopted a standard which the American Supreme Court adopted in 
adjudging reasonableness of legislation under the due process clause’’. 
They indicate that the Supreme Court of India indirectly introduced 
“‘the due process law concept which was specifically rejected by the 
the Constituent Assembly.’’ The result, according to me, has been 
disastrous. The courts are attacked and criticised by the non-pro- 
pertied classes as road blocks to progress, and the vested interests see 
in the courts a revolutionary fervour to destroy their precious posses- 
sions by a single stroke of the pen. 


Ameican experience has not also been different. Charles Bird, 
the Great American historian, has said that ‘“‘the doctrine of judicial 
review was formulated in defence of property interests and slavery 
allegedly threatened, by the majority principle in democratic govern- 
ment. The conservatives, fearful especially for the sanctity of property, 
have formulated the philosophy of the tyranny of majority and took 
refuge inthe denial of majority will’. Let me quote Justice Mathew 
again: “In England where a proposal to give the courts the power to 
judge the constitutionality of an Act of Parliament would be regarded 
as comparable to restoring the doctrine of the divine right of kings. 
To be sure, majorities in a democracy may be foolish and tyrannical. 
But so may minorities if they have power. And the Supreme Court is 
the smallest of all minorities. If judges are to be our rulers, they 
should be elected.’’ Therefore, so long as we retain in our Constitution 
the right of judicial review we must opt for an elected judiciary and 
in years to come a judiciary elected by the people will alone be able to 
inspire confidence and trust and evoke greater respect and reverence 


from the people. 


P. BALAGANGADHARA MENON 


ARE EMPLOYEES OF PUBLIC CORPORATIONS 
CIVIL SERVANTS ? > 


The Constitution of India provides certain safeguards to civil 
servants. Article 311 is the bulwark which ensures certain safeguards 
to such civil servants. Briefly stated, no civil servant can be dismissed 
by an authority subordinate to that by whom he was appointed and he 
cannot be dismissed or removed or reduced in rank except after an 
inquiry in which he has been informed of the charges against him and 
given a reasonable opportunity of hearing.! It is well established that 
employees of Government companies and statutory corporations? are 
not regarded as civil servants and the protection of Article 311 of the 
Constitution does not extend to them. This ruling was given by the 
Supreme Court in S. L. Aggarwal v. General Manager, Hindustan Steel 
Ltd.3 Oil and Natural Gas Commission v. Dr. Mohd. S. Iskender Ali,4 
however, is a decision of the Supreme Court comprising A.C. Gupta, 
S. Murtaza Fazal Aliand P. S. Kailasam JJ. in which the court has 
tested the termination of services of a probationer of a statutory corpo- 
ration on the anvil of Article 311 of the Constitution. 


The Facts of the Case 


The respondent, Dr. Mohd. S. Iskender Ali, was appointed on a 
purely temporary basis to the post of a Medical Officer in the Oil and 
Natural Gas Commission. The conditions of appointment included 
that the appointment may be terminated at. any time by one month’s 
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notice to be given byeither side or by payment of one month’s salary 
by the employer and the respon dent was put on probation for one year 
from the date of appointment. This period could be extended by the 
appointing authority. During the period of probation, the services were 
liable to be terminated at any time without any notice and/or assigning 
any reasons. 


During the period of probation an enquiry was held against the 
respondent but was dropped. On his completing one year’s service, the 
probation was extended for a further period of six months, i.e., till 
April 15, 1967. But even after this period, there was no order either 
confirming him in the post or extending the period of probation. 
Ultimately on July 28, 1967 the services of the respondent were termi- 
nated from the very date by asimple order. The termination order 
read : 


‘Under para 2 (III) of offer of appointment No.52/35/65 ENT 
dated October 16, 1965 the service of Dr. Mohd. Iskender Ali, 
Medical Officer (still on probation) is hereby terminated with 
effect from the date of the service of this order on him’. 


Aggrieved by this order, the respondent filed a writ petition in the 
Assam and Nagaland High Court impugning the termination as mala 
fide and punitive. The High Court quashed the order of termination. 
Against this order, the appellant corporation sought the leave of the 
Supreme Court under Article 136 of the Constitution which was 
granted. Thecontention of the appellant corporation was that the 
respondent was a ‘mere probationer and the order terminating his 
services was an order of termination simpliciter without involving any 
stigma or penalty’. The argument of the respondent on the other hand 
was that ‘the order of termination of the services passed by the appel- 
lant (a statutory public corporation) was an order which amounted to 
dismissal from service involving a clear stigma and would, therefore, 
attract the provisions of Art. 311 of the Constitution’.5 


The court examined this contention of the respondent and rejected 
itin view of the pleading of the government (?) that although an 
enquiry was held, it was not continued and no punishment was imposed 
on the respondent.® In the counter-affidavit, the appellant had clearly 
mentioned that no punishment under Regulation 28 of Oil and Natural 
Gas Commission (Conduct, Discipline and Appeal) Regulation was 
inflicted on the petitioner.’ 


The court, in view of a ‘long course of decisions that in case of a 
probationer or a temporary employee who has no right to the post, 
such a termination of his services is valid and does not attract the 
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provisions of Art. 311 of the Constitution’’, accepted the appeal. The 
decisions relied on and referred to in judgment deal with the civil services 
under Part XIV of the Constitution.® Applying the principles enuncia- 
ted in these cases to the facts of the present case, the court found the 
termination simpliciter without involving any stigma and on that 
account not attracting the provisions of Art. 311 of the Constitution.1© 
Thus, the ratio of the case is that the employees of public corporations 
like Oil and Natural Gas Commission are civil servants for the purposes 
of Art. 311. 


This decision, however, is clearly wrong on following grounds— 


1. The court has not discussed the nature of employment under 
statutory corporations. Nor has it referred a single case on 
this point. The rulings of the Supreme Court, for instance, 
Sukhdev Singh v. Bhagat Ram,"1 has not been referred to. This 
decision has brought statutory corporations like the Life 
Insurance Corporation of India, the Oil and Natural Gas 
Commission and the Industrial Finance Corporation within the 
fold of Art. 12 of the Constitution. But it has been held that 
the “employees of public corporations are not civil servants... 
and their status may more and more closely approximate to that 
of civil service without forming part of it.” 


2. The decision in Iskender Ali is by a smaller bench! and cannot 
overrule the decision of the Constitution bench. 


3. The Constitution bench of the Supreme Court in a subsequent 
case, Ajay Hasia v. Khalid Mujib*® has reiterated its earlier view 
holding that merely because a juristic entity may be an 
‘authority’ within the meaning of Art. 12, it may not be eleva- 
ted to the position of ‘State’ for the purpose of Articles 309, 
310 and 311 which find a place in part XIV. A Jjuristic entity 
as such would not be ‘State’ for the purpose of Part XIV.14 


4. The three-judge bench of the Supreme Court (R. V. Krishna 
Iyer, R.S. Pathak and O. Chinnappa Reddy, JJ) has also 
reiterated the position that Art. 311 does not apply to the 
employees of public corporations and Government companies!, 


The decision of the Supreme Court in Oil and Natural Gas Commis- | 
sion v. Dr. Mohd. S. Iskender Ali‘® holding that Art. 311 of the Constitu- 
tion applies to the employees of public corporation is clearly wrong. 


K. C. JosnHi 


KQ1 


INDIAN BAR REVIEW 


10. 
11. 


hie 
13. 
14. 
15. 
16. 


aR eR sath mtd” en 


REFERENCES 


For details, see M. P. Jain, Indian Constitutional Law, Chapter 29 (third ed.), 
D. D. Basu, Shorter Constitution of India, 714-784 (English ed.). 


For details, see Jan and Jain, Principles of Administrative Law, Chapter 21 (third 
ed.) Garner, Administrative Law, Chapter X (fifth ed.). 


AIR 1970, SC 1150, (1970) 3 SCR 365. Other cases on this point are: Subodh 
Ranjan _ vy. Sindri Fertilizers and Chemicals Ltd., AIR 1957 Pat. 10 Sunil Kumar 
vy. Mining and Allied Machinery Corporation, AIR 1968 Cal. 322, Bibhuti 
Bhushan y. D.V.C., AIR 1953 Cal. 581, Madan Mohan vy. Ram Prakash, AIR 
1957 All. 384, Narayan Swamy v. Krishnamurthi, AIR 1958 Mad. 343, Mafatlal 
v. Divisional Controller, STC, AIR 1966 SC 1364; Hindustan Antibiotics Ltd. v. 
their workmen, AIR 1967 SC 948, Lajpat Rai v. Governor of Haryana, AIR 
1971 P & H 113, Sukhdev Singh v. Bhagat Ram (1975) 1 S.C.C. 421. 


(1980) 3 SCR 603. 
(1980) 3 SCR at 606-607. 
Ibid at 608. 

Id. 

Id. at 608-609. 


The cases referred in the judgment are: R. L. Butail v. UOI (1971) 2 SCR 55, 
Shamsher Singh y. State of Punjab (1975) 1 SCR 814, Purshottam Lal Dhingra ». 
VOI (1958) SCR 828, State of U.P. vy. Ram Chand Trivedi (1977) 1 SCR 
462, State of Maharashtra vy. Veerappa (1980) 1 SCR 551 and State of Bihar v. 
Gopi Kishore, AIR 1960 SC 689. 


(1980) 3 SCR at 611-612. 


(1975) 1 SCC 421, Coram: A. N. Ray, C. J., K. K. Mathew, Y. V. Chandrachud, 
A Alagiriswami and A. C. Gupta, JJ. 


Coram : A. C. Gupta, S. Murtaza Fazal Ali and P.S. Kailasam, JJ. 
(1981) 2 S.C.R. 79. 

Ibid at 98. 

Som Prakash Rekhi v. Union of India (1981) 2 SCR 111. 

(1980) 3 SCR 603. 


VINDICATING PUBLIC INTEREST THROUGH 
JUDICIAL PROCESS : EMERGING TRENDS AND ISSUES 


I. Evolution of the Supreme Court of India as People’s Court 


For long the Supreme Court of India has been struggling hard to 
innovate a new jurisprudence of access to justice and to evolve a new 
doctrine of accountability of the State for constitutional or legal vio- 
lations adversely affecting the interests of the weaker elements in the 
community. The court has been adopting an affirmative approach for 
vindicating the constitutional or legal rights of the victims of torture, 
terror and exploitation by State agencies or public authorities. It has 
now shed its character as’ the upholder of the established order and 
status quo and is gradually striving to emerge as an effective agent of 
social change. 


It all happened with the socially motivated crusade of few justices 
of the Supreme Court who by an activist interpretation of fundamental 
rights, converted them into “positive rights’. Then they evolved new 
techniques of justicing with a view to correcting the bias of the present 
legal system against the disadvantaged sections of the society. Using 
law imaginatively and creatively they liberalised processual juris- 
prudence in constitutional litigation in order to compel the executive and 
the legislature to provide necessary conditions for a meaningful exercise 
of the new social rights. In this process a new regime of fundamental 


INDIAN BAR REVIEW 


rights emerged. For example, right to free legal aid,! right to access 
to court,” right to speedy trial,® right against torture,* right not to be 
solitarily confined,®> right to human treatment in prison,§ right to be 
paid minimum wages and not to be subjected to forced labour,’ right 
to human dignity,® etc. emerged as independent fundamental rights. 
These new rights have thus emerged with the new assertion of judicial 
intervention to redress the grievances of the poor and the helpless who 
on their own are unable to approach the shrines of justice. 


In Maneka Gandhi v Union of India,® it was held, for the first time, 
that procedure under Article 21, must be fair, just and reasonable and 
must also satisfy the tests of reasonableness under Articles 14 and 19. 
Maneka thus introduced ‘“‘procedural due process” in Artiele 21. 
Commenting upon the “birth pangs’’ of due process in India Professor 
Baxi wrote : 


“If due process had died three early deaths, in the Constituent 
Assembly, in Gopalan and in Shivkant during the emergency, it 
was re-born in Maneka. Once reborn, justices decided on a 
vigorous breast-feeding of the new infant; they did not let a 
single occasion go by in which the due process interpretation 
of Article 21 could not be nurtured into a giant infant.’’1° 


In post-Maneka cases Article 21 came to be interpreted as a san- 
ctuary of human values prescribing fair procedure and forbidding 
barbarities.4 For the holding that Article 21 read with Article 14 
implied immunity against torture, cruel, inhuman or degrading punish- 
ment and treatment, the court found support not only from the guide- 
liness supplied by the non-enforceable directive principles but also from 
the values underlying the provisions of the Universal Declaration of 
Human Rights and International Convenant on Civil and Political 
Rights.12 And whenever these new rights were denied by the State ora 
public authority, the Court came forward to direct State or public autho- 
rity to take necessary steps for interdicting such denials and violations.1® 
All these factors led to the court to liberalise the rule of locus standi 
by-accepting even letters or telegrams alleging constitutional violations 
and converting them into writ petitions.14 | 


In S.P. Gupta v. Union of India!® Justice Bhagwati has fully legitimised 
and conceptualised the liberalised rule of /ocus standi in public interest 
litigation. He observes that to insist on traditional rule of locus standi 
would, in effect, mean denial of justice to the poor masses. There is 
an urgent need “‘to innovate new methods and devise new strategies for 
the purpose of providing access to justice to large masses of people who 
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are denied their basic human rights and to whom freedom and liberty 
have no meaning.’ The Court, he says, would not be willing to coun- 
tenance “a situation where observance of the law is left to the sweet 
will of the authority bound by it without any redress if the law is 
contravened.” The Courts have, therefore, a duty to “‘utilize the 
initiative and zeal of public minded persons or organisations by allow- 
ing them to move the court and act for general or group interest even 
though they may not be directly injured in their own right.” If “no 
one can maintain an action for redress of such public wrong or 
public injury it would be disastrous for rule of law” and it is absolutely 
essential that the rule of law must wean the people away from the lawless 
street and win them for Court of law.” 


Professor Baxi has very aptly remarked that Justice Bhagwati has 
generalised the technique of liberalised rule of Jocus standi, ‘‘so radically 
that it could justly be said that he made a momentous social invention 
namely ‘‘espistolary jurisdiction’, by accepting even letters from public 
spirited citizens and converting them into writ petition.1® Underlying 
Justice Bhagwati’s enunciation of the liberalised rule of locus standi 1s 
the notion that in view of the insensitivity of the administration to the 
values underlying the fundamental rights and human freedoms, there 
is an urgent need to “effectively police the corridors of power and 
prevent violations of law.’!7_ He believes that the justice system has 
hitherto been inaccessible to the poor and the downtrodden due to 
terribly cumbersome, expensively dilatory and cumulatively disastrous 
legal process. These people can never reach the shrines of justice 
because of heavy court fees and mystiques of legalese.18 


Justice Bhagwati quotes the following observation of Schwartz and 
Wade in support of his position : 


‘Restrictive rules about standing are in general inimical to 
healthy system of administrative law. If a plaintiff with a 
good case is turned away, merely because he is not sufficiently 
affected personally, that means that some government agency 
is left free to violate the law and this is contrary to public 
interest. Litigants are unlikely to expend their time and 
money unless they have some real interest at stake. In the 


rare case where they wish to sue merely out of public spirit, 
why should they be discouraged ?’”1® 


In Asiad Projects Case®® Justice Bhagwati further develops the 
theme of liberalised rule of Jocus standi in public interest litigation. To 
the criticism that the new litigation involves a waste of time of the apex 
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court which should not engage itself in small and triffling matters, 
Justice Bhagwati has this to say : 


‘These self-styled human right activists forget that civil and 
political rights, priceless and invaluable as they are for freedom 
and democracy, simply do not exist for the vast masses of our 
people. Large number of men, women and children who 
constitute bulk of our population are today living in sub- 
human existence in conditions of abject poverty; utter grinding 
poverty has broken their back and sapped their moral fibre. 
They have no faith in the existing social and economic system. 
What civil and political rights are these poor and deprived 
sections of humanity going to enforce ?’’*1 


Justice Bhagwati says that the criticism that public interest litiga- 
tion would unnecessarily clutter up the already staggering arrears of 
cases is unfounded and presents totally a perverse view smacking of 
elitist and status quoist approach’’.?2 


He describes public interest litigation asa “‘strategic arm of legal 
aid movement’’ intended to bring justice within the reach of the poor 
masses “‘who constitute the low visibility area of humanity’’. No state 
has a right to tell to the people that because a number of cases of the 
rich and the affluent are pending in the courts, it cannot allow others 
to approach the courts until the arrears are disposed of. 


It was indeed Justice Krishna Iyer who first started the movement 
for liberalisation of /ocus standi. As early as in 1975 he made a strong 
plea for a wider access to justice. In Bar Council of Maharashtra v. 
M.V. Dabholkar,?®? he allowed the Bar Council of Maharashtra to 
initiate proceedings against Dabholkar, an advocate, for professional 
misconduct. 


In Municipal Council, Ratlam v. Varadichan,24 Justice Krishna 
Iyer upheld the rights of the residents of a certain locality in Ratlam 
town to initiate proceedings under Section 133 of Code of Criminal 
Procedure against Municipal Council compelling it to provide certain 
basic amenities like sanitary facilities on public road, public convenience - 
for slum-dwellers and to abate nuisance by constructing drain pipes 
with flow of water to wash the filth and stop the stench. He also 
developed a jurisprudence of accountability of the bureaucrats and the 
political executive for constitutional and legal violations. He observed : 


“The dynamics of judicial process have new “enforcement” 
dimensions. The officer in charge and even the elected 
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_ representatives will have to face the penalty, if what the court and 

follow-up legislation directed them to do is defied or denied 
wrongfully and poor finance will be poor alibi when people in | 
misery cry for justice.” 


He further observed : 


“(Df the centre of gravity of justice is to shift, as the Preamble 
to the Constitution mandates, from traditional individualism of 
locus standi to the community orientation of public interest liti- 
gation, the issue be considered ......... At issue is coming of 
age of that branch of public law bearing on community actions 
and court’s power to force public bodies to implement specific 
plans in response to public grievance.” 


This new enforcement dimension of judicial activism to respond to 
public grievance was more forcefully asserted by Justice Iyer in Fertilizer 
Corporation Kamgau Union, Sindri vy. Union of India.2® The question 
before the Court was whether the workers in a factory owned by govern- 
ment could question the legality or validity of sale of certain plants 
and equipment of the factory by the management. Though the Court 
ultimately did not interfere, because it did not find the sale to be un- 
just, on the maintainability of the challenge, the Court did accept the 
standing of the workers. 


Chief Justice Chandrachud held that if public property was dissi- 
pated, the representative segments of the public having sufficient interest 
in the matter had the right to complain the infraction of public duties 
and obligations. Justice Krishna Iyer characterised public interest 
litigation as part of the process of “‘participative justice’ and called for 
a “liberal reception’’ of such litigation ‘‘at the judicial doorsteps’’. He 
described law as a “social auditor’ and this audit function could be 
put into action only when “someone with real public interest ignites the 
jurisdiction.’’ He believed that “‘in a society where freedom suffered from 
atrophy’’ and activism was essential for participative justice some risks 
had to be taken and “more opportunities opened for public minded 
citizens to rely on the legal process and not be repelled from it by 
narrow pedentry now surrounding locus standi.”’ This new idea of locus 
standi was an inevitable consequence of Justice Iyer’s own perception 
of the role of justices as constitutional invigilators and social reformers 
so as to bring “‘rule of law”’ closer to ‘‘rule of life.”’ 


Justice Krishna Iyer generated new type of judicial power through 
his superb essays on access and poverty jurisprudence. For instance, 
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in Darshana Devi,?® he exposed the insensitivity of the executive to the 
values underlying the right to equality and the directive principle with 
regard to legal aid and emphasised the need to review the validity of 
sale of justice by the State at rates too exorbitant for the poor and the 
down-trodden. He characterised right to access to justice as fundamental 
of all fundamental rights.27 In Jolly Varghese,?8 Justice Iyer transplan- 
ted Article 11 of the International Covenant on Civil and Political 
Rights into fair procedure component of Article 21 and exempted the 
honest and indigent debtors from arrest for the recovery of debt under 
Section 51 (b) of the Code of Civil Procedure. Even what Professor 
Baxi calls “‘epistolary jurisdiction’’*? is a gift of Justice Krishna lyer. 
In Sunil Batra I,2° he broadened the scope of habeas corpus by accep- 
ting a letter written by convict in Tihar Jail alleging brutal assault by a 
head warder on a fellow prisoner. To meet this new challenge, the 
court treated the letter as a writ petition and provided relief to the 
victimised prisoner. Again in Prem Shanker,®1 Justice Iyer treated a 
letter as a writ petition and held that handcuffing of undertrials during 
the transit from prison to court for trial was unconstitutional. 


II. Public Interest Litigation as an Instrument of Social Change 


The thrust of the new litigation is that the courts must now 
become the courts for the poor and the struggling masses. When the 
legislature and the executive have failed to fulfil the promises, it is now 
for the courts to evolve new Jjuristic techniques of social change. The 
public interest litigation as an instrument of social change promises to 
dispense justice to the untouchables, bonded labourers, undertrials, 
women in protective homes, ill-paid migrant construction workers and 
the victims of flesh trade. But for this new strategy these poor and 
down-trodden people would have never been able to approach the 
courts for redressal of their grievances. 


Some instances of public interest litigation will amply explain how 
the Supreme Court is slowly emerging as a cynosure of public hope. 
In Hussainara Khatoon cases** one public spirited advocate exposed the 
plight of Bihari undertrial prisoners who were languishing in jails. The 
Supreme Court through several interim directions ordered the release 
of the undertrials. In Upendra Baxi*? two professers of law through a 
letter brought to the notice of the Court the barbaric conditions of the 
inmates in the Agra Protective Home for Women. The Court treated 
the letter as a writ petition and directed the U.P. Government to ame- 
liorate the conditions of the inmates of the Home. Similar complaints 
were made against Delhi Women’s Home and the court again provided 
relief to the inmates of the Home.®4 Kadra Pahadiyar®® resulted in 
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the trial of the tribal undertrials languishing in jail for a long time. 
In Kamla case®® three journalists brought to the notice of the court the 
tale of the victims of flesh trade who were lured and then sold as 
chattels in certain parts of Madhya Pradesh. The Court, through 
interim directions, provided relief by ordering the payment of compen- 
sation to them. These victims were later rehabilitated. In Khatri?’ a 
public interest petition filed by an advocate exposed the cruel and 
sadistic manner in which the administrators of law dealt with the 
persons arrested by them. The Supreme Court directed the government 
of Bihar to punish the police who committed the cruel act of blinding 
the undertrials in Bhagalpur jail. It also issued directions to the 
government to provide medical aid and legal representation to the 
victims of police blinding. In Jyoti Prakash v. State of M P.,°8 it was 
alleged that under the bonded labour system prevailing in the State, 
bonded labourers were paid wages in kind, that is, Kesari Dal, causing 
the incurable desease of lathyriasm, The Court ordered necessary 
investigation and immediate relief to the bonded labourers. In Associa- 
tion for Social Action and Legal Thought v. State of Madhya Pradesh,®° 
few law teachers brought to the notice of the Court the gory drama of 
cruelty and torture being inflicted on the person of eleven young under- 
trials languishing in Chattarpur Jail who were rendered impotent by 
continuous application of electric shocks on penis. In Asiad Project 
case*9 the Court treated a letter written by a social action group as 
writ petition. The letter alleged violation of various labour laws in 
respect of workmen engaged in various Asiad Projects. The letter 
was based upon a report made by a team of three social scientists who 
made investigations into the conditions under which the workmen 
engaged in various Asiad Projects were working. The Court found 
that the workmen were not paid the minimum wages and that a part of 
their wages was misappropriated by “‘jamadars’’ through whom the 
workers were recruited by contractors. Justice Bhagwati, speaking for 
the Court, ruled that payment of lesser wage to the workers amounted 
to forced labour prohibited under Article 23 of the Constitution. The 
Court directed the D.D.A. and Delhi Administration to provide relief 
to the migrant construction workers. Another case pending before 
the court relates to the relief claimed for payment dwellers of Bombay 
who were faced with an order of demolition of their hutments. The 
Court stayed the demolition order until the final disposal of the case.4! 
Another petition seeks direction of the Supreme Court to end pollution 
caused by obnoxious smokes flowing out of chimneys of power houses 
in Delhi posing a danger to life of thousands of people living in their 
vicinity. In August 1983 the Supreme Court indicted the Bihar 
Government for wrongly detaining some people in jails for long periods 
even after their acquittal. A three-member bench headed by Chief 
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Justice Chandrachud directed the Bihar Government to pay compen- 
sation of Rs. 30,000 to one Rudal Sah for his illegal and wrong deten- 
tion in jail for 14 years after his acquittal in June 1968. This kind of 
jurisdiction is practically unknown in any part of the world. Sah was 
able to get compensation only due to a public spirited lawyer in Delhi 
who filed a writ petition praying for Sah’s release and also his rehabi- 
litation and compensation.4% 


These are some representative illustrations to show how the 
Supreme Court is slowly emerging as the people’s court and is able to 
provide redress to the victims of repression, cruelty and torture. 


III. Conclusion : Trends and Issues 


In public interest litigation the Supreme Court rules through 
issuing interim directions or orders and seeks to provide temporary or 
situational relief to the victims. 


Besides the limits of judicial intervention in creeping jurisdiction, 
the public interest litigation also involves a number of problems of 
evidence and procedure. Most of the public interest litigation cases are 
still pending before the Court for final disposal on merits. In most of 
the cases the State Government deny on affidavit allegations of torture. 


The State counsel, instead of acting as adversary, should view 
public interest litigation from the lens of a public interest lawyer and 
should refrain from indulging in denials of allegations and in character 
assassination of the public interest petitioners. Justice Bhagwati has 
very rightly described the new litigation as ‘‘essentially a co-operative 
and collaborative effort on the part of the petitioner, the State or public 
authority and the court to secure observance of the Constitutional and 
legal rights, benefits and privileges conferred upon vulnerable sections 
of the community and reach social justice to them.’’45 In fact the state 
or public authority should be as much interested in ensuring human rights 
to the down-trodden sections of the society as the public interest peti- 
tioner or the court. 


The relevance of socio-economic data in support of public interest 
petition may also be questioned on the basis of traditional rules of 
evidence and procedure. The increasing involvement of law teachers, 
social scientists and journalists in the judicial process in identifying 
public injuries necessitates a re-thinking in the existing law of evidence 


and procedure.*® 
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The emerging strategy of public interest litigation faces a number 
of challenges from a hostile bar, legalist justices and above all by 
status quoists. It is said that the courts have no jurisdiction to settle 
the matter of administration and to evolve schemes of redressal. The 
opponents of this new litigation characterise the activist Justices as 
“image builders and self-seekers.’’47 Then there are instances where 
the directions issued by the Court are not fully carried out. The future 
growth of this new strategy depends largely on the active partnership 
between the bench and the bar on the one hand and the bench and the 
political executive on the other. The survival of the new litigation will 
also depend on the sympathetic response of the Supreme Court itself 
as an institution. The politics and factionalism within the Court is 
very much in evidence and without a positive and cooperative response 
from the companion justices, a mere solitary initiative and zeal of few 
Justices on the present bench will not produce the desired results. 


Public interest litigation is still in an experimental stage. Many 
deficiencies in handling this kind of litigation are likely to come on the 
fore. But these deficiencies can be removed by innovating better 
techniques. In any case it is too early to pass a severe judgement 
against this litigation. It at least provides an opportunity to the execu- 
tive and legislature to right a wrong. It reminds and alerts the 
administration of its failings and lapses. It symbolizes a new judicial 
concern for the liberation of the poor and the down-trodden from 
bondage and exploitation and seeks gradual improvement in the 
administration of law. In essence, the public interest litigation develops 
a new jurisprudence of the accountability of the state for constitutional 
and legal violations adversely affecting the interests of the weaker 
elements in the community. te 


For the first time in the Indian legal history the shrines of justice 
are thrown open for the poor and the deprived. Thousands of people 
‘of India will now look to the Supreme Court for redressal m1 their 
grievances. Their cries will now not go unheard. 


We may end with the hope once expressed by Justice Krishna Iyer : 


 “(T)he jodicial activism gets its miehest bonus when its orders 
wipe some tears from some eyes.” | 


And to’ the “public spirited Justices and citizens this is the mission 
; eae by the great Judge : 


“(Dn an appeal to Human tomorrow, ne none responds to your 
call, walk alone, walk alone !’’49 
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- BOOK REVIEW 


PRINCIPLES OF HINDU LAW by A. N. Mutta, Edited by 
SUNDER LAL T. Desal, N. M. TRIPATHI Pvt. Ltd. pp. 1233. Rs. 140/- 


Mulla’s book on Hindu Law needs no introduction to the legal 
community. When the 12th edition in 1959 was ably edited by Justice 
Sunder Lal T. Desai (as he then was) the codified Hindu Law i.e., the 
Hindu Marriage Act. 1955, the Hindu Succession Act, 1956, the Hindu 
Minority and Guardianship Act, 1956 and the Hindu Adoption and 
Maintenance Act, 1956 had already appeared on the scene and was in 
operation. The learned editor lost no opportunity to include a com- 
mentary on all the above referred to enactments. At the same time 
S. T. Desai added at the beginning of the work an excellent introduction 
dealing with the nature and sources of Hindu Law and the stages of legal 
literature in which Hindu Law falls. A good account of the nature of 
smiritis and the commentaries written by jurist consultants prepares any 
student of law to get an insight into the complicated subject. The 
text books on Hindu law do not give a precise and comprehensive 
picture of the nature and sources of Hindu law and jurisprudence. 
Much less do they deal with the course of development that Hindu law 
has taken. It is not, of course, expected in a text book that the author 
should delve on thoseaspects. Therefore, a curious student of Hindu 
Law or a beginner has to refer to other books which deal with the legal 
literature in order to equip himself to understand and appreciate the 
mysteries that Hindu law and jurisprudence contain within itself. 
S. T. Desai by adding the introduction has at one and the same place 
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captured the essence of Hindu Law and jurisprudence: This is the value 
and importance, among other things, of the introduction added to the 
work. 


Between the publication of the twelfth edition and this edition of 
1982, much water has flowed down the Ganges. The more than two 
decades of operation of the statutary Hindu Law has given rise to both 
legislative and judicial responses. The Hindu Marriage Act, 1955, has 
been amended! and further amendment in the law of divorce is round 
the corner.2 There has been a cleavage of juristic opinion among the 
various High Courts in interpreting Section 9 of the Hindu Marriage 
Act. The question that arose, inter alia, under this section was whether 
a wife who took up a job at a place other than that of the husband 
could be said to have withdrawn without reasonable cause from the 
society of the husband. The Punjab? and the Madhya Pradesh* High 
Courts have held that such an action by the wife would amount to 
withdrawal without reasonable excuse from the society of the husband; 
whereas the Allahabad®, Delhi® and some other courts have taken a 
contrary opinion. The matter has not reached the Supreme Court for 
its final resolution. But looking at the trend of decisions in other 
matters of family law, it can safely be conjuctured that the Supreme 
Court will uphold the decisions of the Allahabad and Delhi High Courts. 
It is interesting to note in this context that the Andhra Pradesh High 
Court in Sareetha v. Venkatasubbiah’ has struck down Section 9 of the 
Hindu Marriage Act which provides the remedy of restitution of con- 
jugal right as ultra vires the Constitution. 


Similarly Section 6 of the Hindu Succession Act has given rise to 
varying degrees of interpretation by various High Courts respecting the 
quantum of share a widow would get at the time of notional partition. 
The matter has now been resolved by the Supreme Court in Gurupad v. 
Hirabai8& Again Section 14 of the Hindu Succession Act which has 
abolished the “‘limited estate’? of Hindu Women and conferred upon 
them rights of absolute ownership has also been the subject of contro- 
versy. The Supreme Court has now in a number of decisions clarified 
the scope and ambit of the section. 


S. T. Desai has taken care to include in the body of the text at the 
relevant places these decisions which gives the reader the correct view 
of the latest developments in the different areas of statutory Hindu 


Law. 


So far as the uncodified Hindu Law i. e., the law relating to joint 
family, coparcenery property, partition etc. is concerned situations have 
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arisen which call for dynamic judicial interpretation to meet the changed 
socio-economic conditions of Hindu society. The Supreme Court has 
had in a number of cases to resolve the controversies generated by 
diverse judicial interpretations by the various High Courts as also to 
pronounce new principles of law which have hitherto not arisen?. Desai 
has taken pains to include those decisions of the Supreme Court at the 
appropriate places in the body of the chapters relating to joint family, 
coparcenery property and partition etc. 

Reforms and revision of laws is a continuous process and any text 
book on a particular subject needs to be carefully revised and edited as 
and when laws are altered, amended and interpreted. Desai has been 
doing a great service by regularly editing and updating the work of 
Mulla. The learned editor has brought to bear on this book his pro- 
found knowledge and understanding of the principles of Hindu Law. 


_ The book under review has served generation of lawyers and judges 
as also the law teachers and law students. It has been accepted as an 
authoritative guide particularly on questions relating to traditional 
Hindu law. It would undoubtedly be so regarded in the years to come. 
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“MAKING OF INDIA’S CONSTITUTION” by H.R. KHANNA 
Eastern Book Company : Lucknow Pages 121-+-vii—Price Rs. 40.00 


‘Making of India’s Constitution’ by H. R. Khanna contains the text 
of three Sulakshani Devi Mahajan memorial lectures delivered by the 
author in March 1981. In these lectures the author has tried ‘‘to trace 
out the various changes made in the draft-Constitution of India during 
its passage through the Constituent Assembly.’’ As he has pointed out 
the proceedings of the Constituent Assembly which framed the Constitu- 
tion of India read like an open book’’. This has helped able and inte- 
rested authors to make useful historico-analytical studies of the delibe- 
rations and these studies have in turn enabled us to have a better under- 
standing and appreciation of the provisions of the Constitution and its 
working. B. Shiva Rao’s “The Framing of India’s Constitution’? and 
Granville Austin’s ‘‘The Indian Constitution : Cornerstone of a Nation’’ 
have by now become classics. H.R. Khanna’s book is a valuable 
addition in that area. Khanna’s approach is essentially historical and his 
evaluations and comments are generally confined to an appreciation of 
the outlook of some of the important members of the Constituent 
Assembly. A few stray comments apart, he has avoided to interpret 
the present in the light of the past. Khanna’s reticence is understand- 
able and adds to his dignity; but the reviewer of his book would be less 
than just to him, if he did not show the contemporary relevance of the 
sraphic and lucid recapitulation of the past by the author. 
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Deliberations in the Constituent Assembly with regard to funda- 
mental rights and directive principles of state policy and their relation- 
ship, special features of Indian federalism, nature of Indian executive 
with special reference to the position and powers of President of India, 
the place the Supreme Court and High Courts were to have in the 
Indian Constitutional system and the mode of appointment of judges 
to these courts are some of the areas of Indian Constitution which have 
been highlighted in the book. 


The Constituent Assembly debates indicate that the framers of the 
Constitution were alive to the possibility of conflict between funda- 
mental rights and directive principles of State Policy. Khanna reminds 
us that Sir B. N. Rao had suggested that in the event of such a conflict 
the directives should prevail over the rights. However, the Drafting 
Committee did not accept the suggestion. But the suggestion has been 
substantially given effect to by the different Constitution Amendment 
Acts which introduced Articles 15(4), 31(A), 31(B) and 31(C) until in 
the famous Minerva Mills Case! the majority of the Supreme Court 
cried halt and said that total subordination of Rights to the Directives 
would amount to abrogation of the basic structure of the Constitution. 
It is to be noted that the Supreme Court does not any more accept the 
relationship between fundamental rights and directive principles in 
terms of either one or the other. All the provisions of the Constitution 
including the Rights and the Directives have to be read together and the 
ambit and scope of each have to be determined with reference to other 
provisions of the Constitution including the Rights or Directives, as the 
case may be.2 And this process does not necessarily involve the 
diminution of the scope of one or the other; as the Supreme Court 
decision in M. H. Hoskot v. State of Maharashtra® has shown, it may 
even have the effect of enlarging the scope and enriching the content 
of some of the fundamental rights. | 7 


The controversy amongst the Constituent Assembly members about 
the scope of Articles 21 and 3lyis a familiar reading; so is the pet idea of 
the framers that somehow by mentioning both the rights and permissi- 
ble limitations they were effectively guarding against future judicial 
vagaries*. After an experience of working of the Constitution for 
more than three decades we are in a position to see as to how naive and 
unrealistic were the framers in their thinking and expectations. Maneka 
Gandhi° and the decisions which follow it make a fun of the controversy 
between ‘dueprocess of law’ and ‘procedure established by law’; heated 
debate during the post-Constitution decades about the scope of property 
right and tug-of-war between the Court and Parliament on this issue 
indicate that the so-called consensus formula adopted by the Assembly 
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at the instance of Pt. Nehru had not solved the problem but merely 
postponed the conflict to be resolved on a future date; and the difficulty 
of enumerating exhaustively all permissible limitations on a right so as 
to relieve the courts from their creative job was demonstrated as early 
as the decision of the Supreme Court in Ramesh Thappar’s case§. In 
fact our experience shows that the framers’ view of the role of judiciary 
in the interpretation and adaptation of the Constitution was not only 
faulty and misconcieved but was also impossible of achievement. It 
appears that they, while so much under the impact of American Consti- 
tutional history, proved to be totally unmindful of the teachings of 
American philosophers of the realist school of jurisprudence. It has 
been correctly said that ‘“‘whoever hath absolute authority to interpret 
any written or spoken law, it is he who is truly the law giver to all in- 
tents and purposes and not the person who first wrote or spoke them...’’? 
The famous aphorism... ‘“‘we are under a Constitution, but the Consti- 
tution is what the judges say it is’’8 is as true of India as of the United 
States of America. 


Constituent Assembly debates about the powers and position of 
the President are revealing and instructive. Their importance is establish- 
ed by the fact that both politicians and the Supreme Court have resorted 
to them? to establish their view of Indian presidency. Khanna informs 
us!0 that in view of the experience of Indian leaders with the working of 
British parliamentary institutions the Assembly decided to have a parlia- 
mentary from of government on the British model in preference to a 
presidential form of executive on the American pattern, that Dr. 
Ambedkar highlighted the broad differences between the two forms of 
government and also their respective strong and weak points; that 
though Sir B. N. Rao for a while toyed with the idea of giving some 
discretionary powers to the President on the pattern of similar provi- 
sions about the Governor-General in the Government of India Act, 1935 
but the idea did not find acceptance in the Assembly; that the idea of 
having an instrument of instructions to guide the President was aban- 
doned and it was hoped that in due course, conventions would develop 
to guide the relationship between the President and his Ministers; that 
it was thought that it would be a mockery to provide for direct election 
of the President when he was not to enjoy any material powers; and 
that ‘‘Pt. Nehru in the course of his speech observed that President under 
the scheme of the Constitution had no real power, although he held a 
position of great authority and dignity.”” But Khanna also informs us 
that Dr. Rajendra Prasad, President of the Assembly, repeatedly inquired 
as to why there was no specific provisions expressly providing that the 
President was bound to act on the aid and advice of the Ministry. 
Dr. Prasad raised the same question after he had assumed the charge of 
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Indian Presidency!2”” Dr. Ambedkar’s and Alladi Krishnaswamy Aiyer’s 
reply in the Assembly and M.C. Setalwad’s and A. K. Aiyer’s 
opinion later given at the instance of Pt. Nehru did not convince 
Dr. Prasad. A lingering doubt continued to haunt his mind and at the 
time of foundation stone laying ceremony of the Law Institute he raised 
the same issue and hoped that Indian academics and researchers would 
examine the question as to how far Indian President’s position was 
similar to that of British monarch. Indian academics and researchers 
have shown their masterly indifference and the Law Institute did not 
even list it as one of the topics to be discussed on the occasion of its 
Silver Jubilee celebrations! Perhaps the Institute thought that the 
changes brought about by Constitution 42nd and 44th Amendment 
Acts!2 have effectively closed the issue. That this is not so is established 
by the fact that President Reddy’s role at the time of the fall of Janta 
Government under Sri Morarji Desai is still a point of debate and 
controversy.13 And the controversy has been further highlighted by the 
recent leakage of the confidential correspondence between President 
Reddy and Prime Minister Desai. In view of all this it would not be 
enough to mention the issue : it needs examination. 


It would appear that all those who have thought it necessary to 
have a specific provision in the Constitution to make the advice of the 
Ministry binding on the President have entertained a lawyer’s view in 
an area which the Constitution expressly excludes from the jurisdiction 
of the courts. Parliament showed tacit acceptance of such a view by 
expressly inserting such specific provision in the Constitution. In the 
present reviewer’s view the relationship between the President and the 
Ministry is dictated by the nature of the political structure which the 
Constitution establishes and by the strength of the politica] forces which 
the Constitution has unleashed. 


In the absence of properly organised and disciplined parties, the 
House can be manipulated. Khanna informs!4 us that Dr. Ambedkar 
rejected the idea of election of Prime Minister in the House as un- 
necessary because a minority Prime-Minister could not survive in any 
case. However, the working of parliamentary system in the States 
shows that if the party discipline continues to be lose and defection is 
rampant, itis not the majority support in the House which would 
assure nomination of a person as Prime Minister but the nomination 
by the President may itself be instrumental in gathering majority 
support. In that event the balance of power would necessarily shift to 
the President and our parliamentary system would be comparable to 
what prevailed in England during the reign of George III. But George 
III’s reign was a stage in the gradual evolution of democracy in 
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England. Ina Constitution which talks of adult franchise and demo- 
cratic system of government, such situation would generate instability 
and irresponsibility. In other words, that would not be a situation 
when the President would be more powerful under a responsible system 
of government but that power would be with President and the responsi- 
bility would be with the Ministers. That would be negation of democracy 
and in that event the Constitution would need to be amended so as 
to make the President directly accountable to the people. The President 
will have to be elected by an electoral college specifically elected for 
the purpose. The present system of election of the President and his 
removal by the process of impeachment merely ensures that he is not at 
the mercy of the majority party in the House of the People, but his 
personality is effectively shielded from being projected before the electo- 
rate in general. This process of election prevents him from becoming 
a popular choice but at the same time gives him sufficient strength to 
use the three powers of the British monarch i.e. the right to be 
conusulted, the right to encourage and the right to warn. 


However, our President is not and cannot be a total replica of the 
British monarch. Here again the presence or absence of a specific 
provision making the advice of the Ministry binding does not make 
much difference. This difference is the result of difference in the broad 
political structures in the two countries. In England, the Parliament 
is legally supreme. Consequently, the differences. if any, between the 
British Monarch and the cabinet can be only with regard to the 
advisability or wisdom of any measure proposed to be taken by the 
cabinet. The monarch can only dissuade the Ministry and in an ex- 
treme case may persuade the Ministry to demonstrate popular support 
for the measure by making it agree to go to polls. On the other hand, 
in India all the bodies and functionaries are the creation of a written 
constitution and they derive all their powers and functions from the 
Constitution. The constitutional provisions meticulously define and 
delimit the jurisdictions of the different functionaries and bodies. 
Therefore, when the Ministry goes with a proposal (legislative or 
executive) before the President, the President may differ from the 
Ministry not only with regard to the wisdom or advisability of the pro- 
posed measure, but may also entertain serious doubts about its consti- 
tutionality. With regard to the first point the position of the President 
is not dissimilar from that of the British Monarch: but with regard 
to the other he is under an oath to preserve, protect and defend the 
Constitution. Here it is not suggested that the President can veto any 
measure merely because he thinks the same to be constitutionally 
infirm. What is submitted is that he can take steps, even against the 
wishes of the Ministry, to ascertain authoritatively if his doubts are well- 
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founded. For that the Constitution has provided him with the services 
of Attorney-General who is not a member of the government and may 
also consuit the Supreme Court under Article 143 of the Constitution. 
Indeed, in case of Kerala Education Bill, 1957 the Governor of the 
State reserved the bill for the consideration of the President and Presi- 
dent in turn referred the bill to the Supreme Court of India for its 
opinion whether some of the clauses of the bill infringed the funda- 
mental rights guaranteed to religious and linguistic minorities. There 
iS no reason to suppose that the same cannot be done in the case of 
Central legislation. Again, there are many special powers to the 
President and any action taken in exercise of those powers requires 
parliamentary approval if the same is to last longer than a stipulated 
period. In fact, it may justifiably be contended that even the initial 
exercise of power by the President is allowed in anticipation of parlia- 
mentary approval. In this category can be put the powers of the 
President under Articles 123 and 356. Under Article 123 the President 
is given the power to issue ordinances during parliamentary recess in 
case of urgent necessity. Obviously the power given to the President 
is not a parallel power of legislation but one which is to be exercised 
on behalf of Parliament. This power is compatible with parliamentary 
- form of government only on the assumption that the power is exercised 
on the advice of a ministry which has an assured majority in Parliament. 
Therefore, the President will be justified in refusing to issue an ordi- 
nance at the instance of a Ministry whose majority in Parliament is 
doubtful and which is shy of facing the Parliament. Here the President 
will be refusing to accede to the advice of the Ministry not because he 
differs from the Ministry on policy issues but because he cannot allow 
his office to be used as an instrument for by-passing the Parliament 
whose perogative it is to make or unmake law. Similarly, under Article 
356 the President may, among many things, assume the powers of State 
Governor and in exercise of his power may dismiss the State Ministry 
and dissolve the State Assembly. The exercise of this power requires 
to be ratified by the two Houses of Parliament separately if it is to 
last longer than two months. The requirement should not astonish 
us if we remember that the power may be used so as to upset the entire 
constitutional balance. Impeachment of President and Supreme Court 
and High Court Judges, ratification of proclamations made under 
Articles 352, 356 and 360 and amendment of the Constitution requires 
concurrence of the two Houses of Parliament separately. Rajya Sabha 
is different from Lok Sabha not only in the sense that one is elected 
directly by the people and the other indirectly by the legislative assemb- 
lies of the States but also in this that Rajya Sabha has an element of 
continuity and one third of its members are elected every two years. 
Therefore, dissolution of a State Assembly may be used for purposes 
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of manipulating majority in Rajya Sabha at the time of biennial 
elections. State Assemblies also participate in the election of the 
President and in ratification of some types of constitutional amend- 
ments. Dissolution may be used for manipulating these things as well 
to the advantage of the party in power at the Centre. Thus there is 
scope for misuse of the President’s power to dissolve State Assembly 
and the purpose of the misuse may not be limited to get a change in the 
complexion of party government in the State(s)’ it may be used to 
upset the constitutional balance in vital matters where the Constitution 
assumes that the decision-making shall be done not only by a body 
wherein majority is gained by some event of momentary value but also 
by a body wherein majority is gained through a course of years. The 
one safeguard which the Constitution prescribes against misuse of such 
power is the requirement of separate approval by the two Houses of 
Parliament. Therefore, if a Ministry advises the President to resort 
to an exercise of his powers under Article 356 he may insist that he 
would not take any irreversible action unless he is assured of majority 
support for the measure in Rajya Sabha as well. Dissolution of State 
Assembly is one such measure. Here again the President would be 
refusing to act on the advice of the Ministry not because of difference 
of opinion about the advisability or necessity of such action but because — 
he would refuse to let his office be used for circumventing the Consti- 
tutional requirement of approval by the two Houses of Parliament.!® 
Lastly, in his dealings with the Ministry the British Monarch, despite 
his halo, is weak because any rupture between him and Ministry may 
turn the ensuing general election an issue between monarchy and 
republicanism. On the other hand, the Indian President has only to 
fear his rather difficult mode of impeachment. Thus an informed 
Indian President, who is sure of public mood, has better capacity to 
dissuade a Ministry from embarking on a course of action than the 
British Monarch in similar circumstances. 


Khanna after referring to the power of the President under 
Article 352 and 356 of the Constitution inquires if it is possible to say 
that the power vested in the Centre has never been abused.16 His own 
feeling is that an unequivocal positive statement cannot be given and 
observes that ‘‘it would be indeed straining our credulity and taking an 
unduly charitable view to aver that there has been no misuse of the 
powers vested in the Centre in this respect.’” He also doubts if judi- 
ciary can be of much help in this respect. He finds the best guarantee 
against any misuse in “‘the good sense of those in power, the vigilance 
of the people and the pressure of the public opinion’’ Khanna’s opinion 
is correct insofar as it repudiates any idea of worthwhile judicial inter- 
vention as a useful recipe to cure the disease. There is no denying the 
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fact that every law including the law of the Constitution is based on 
certain basic postilates. But they usually belong to the realm of mora- 
lity and natural law. Their sanctions are not legal but extra-legal. 


However, here it is to be noted that in State of Rajasthan v. Union 
of Inaia** the Supreme Court has asserted that in a suitable case it 
could intervene if the powers under article 356 were misused. It is 
submitted that its assertion seems to be largely theoretical because the 
judges seem to recognise all possible purposes except the most foul 
and sinister to be permissible purposes with reference to Article 


356. The most extensive use of the power so far has been to solve 


some real or supposed problems arising out of the working of parlia- 
mentary democracy in the States. Ina way it has been assumed that 
the President’s power under Article 356 is meant to meet the same situa- 
as the respective powers of the Governor-General and Governor in 
sections 45 and 93 of the Government of India Act, 1935 were meant to 
face. And this has been done by ignoring obvious differences. The 
framers of the Government of India Act were sceptical about the success 
of responssible Government in the then Indian situation. But the same 
sort of scepticism cannot be attributed to the fathers of the republican 
Constitution of India. And since the British }Parliament was pm 
about the working of responsible government in the Indian situation, 
it made provision for the contingency both at the Centre and in the 
Provinces. On the other hand, the application of Article 356 is limited 
to the States. Khanna informs us!® that Kamath supported by Shibban 
Lal Saxena, P. G. Deshmukh and H. ot Kunzru-vigorously opposed 
the possible invocation of Article 356 ‘“‘on the pretext of resolving 
ministerial crisis or of reforming maladministration in a State” ~Kunzru 
pleaded that crises arising out of the working of responsible govern- 
ment should be left to be resolved by electors. And as far as the Centre 
is concerned, that is the only way out. Khanna reinforces the same 


argument when he gaye nat. There 1830. ony bases , no corresponding pro- 


vision to rectify the situation if the Centre misbehaves”’.19 


In other respects Khanna implicitly approves of the constitutional 
provisions governing Centre-State relations. He seems to. be happy 
with the flexibility of the Indian Constitutional scheme providing for 
distribution of revenue resources between the Centre and the States. 
Indeed he does not appear to favour any idea or proposition which may 
weaken the element of oneness which we have already gained in different 
spheres. He vehmently. repudiates the idea of use of regional languages 
in the High Courts because it may ‘“‘affect the integrity and oneness of 
our judicial system’’. 
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To conclude, it must be said that Justice Khanna has done yeoman 
service to the cause of our Constitution and democracy by bringing out 
in a little more than hundred pages the substance of the history which 
preceded the adoption by the Constituent Assembly on 26th Nov. 1949 
the Constitution of India. It enables us to peep into the thought and 
ideals of those who fathered the Constitution and thereby to rekindle 
the spirit and faith with which India started on its voyage of Constitu- 
tional democracy. The printing and get-up of the book is excellent but 
but it is nevertheless costly. Will it be too much to suggest to the 
publishers to bring out a cheaper paper-back edition so that the lectures 
may have a wider circulation which they deserve ? 
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